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PREFACE. 


The translator of the following work, fully conscious of its imper- 
fections, hopes that a candid statement of the motives and circum- 
stances under wHich he commenced and concluded it, may avert 
criticism, and save him from the imputation of presumption at least, in 
trying his strength at a task to which he is unequal. 

Placed unexpectedly in a situation requiring some knowledge of 
Hindd Law, for the examination of the VyavasthSs, or expositions of 
civil law recorded in the courts under this Presidency, and at the same 
time totally ignorant of the subject, as well as of the language of that 
law, he natui'ally sought for information* respecting the authorities by 
whmh the ^Sstrls were guided in their answers to the courts. 

Very little enquiry sufficed to shew, that the • MitSksharS and 
Vyavahdra Mayukha were on all occasions quoted by them. The first 
was found to exist in print, and a manuscript copy of the latter was 
procured, very incorrect, as was afterwards discovered, but which suf- 
ficiently answercpd the purpose of reference at the time. 

Having had at various periods occasion to translate, with a ^astri's 
assistance, a few detached passages as tests of the Vyavasthds, the 
Sanskrit manuscript Avas bound with blank leaves, and these passages 
entered in their proper places. The facility of reference to Manu’s In- 
stitutes, by its arrangement into chapters and verses, then led him to 
enter also the translations of its texts, wherever they occurred through- 
out, and becoming now tolerably familiar with the names of authors, 
he, after a tedious and somewhat laboiious collocation of the subjects of 
Mr. Colebrooke’s Digest with the corresponding chapters in the Mayfikha, 
Avas enabled to collect translations of ajmost all the texts in the fifth 
and several succeeding chapters. Filling in, by translations of his own, 
the comments of the author, and the remaining texts not found in the 
Digest, he thus completed those chapters, and considered this sufficient 
eiK'ouragement to continue the translation to the end. The two first 
cha]>ters were next attempted, and all that could be found to apply in 
Sir F. Macnaghten s Treatise, published about the time, being substitu- 
ted for the Translator s own Aversion, the Avork might be said to be 
finished, with the exception of the chapter on Inheritance; since that 
on Ordeals, being of little or no use, it was determined not to attempt. 


Had the difficulties of the chaptei on Iidieritance been known at 
the time the translation was begun, they would ceHainly have put astop 
to it altogether : but fortunately (it may perhaps be allowed to say, if 
the utility of the work be admitted), the facilities met Avith in the first 
instance had led the Translator so far, that he felt bound not to leave 


it undone, when so much had been got through. He enjoyed likewise 
advantages, which few, however inclined to be useful, would eA^er meet 


Avith : the fi>ur (J^^^str^s, of the Sadr ‘Adiilat and Surat 'Adalat, Avere at his 
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side, with one attached to himself, and he haddn the mean time gained 
some experience in the Law, and a little knowledge of the Sanskrit 
language. 

Drawing therefore as much as possible from the invaluable transla- 
tions by Mr. Colebrooke, both of the Digest and of the works on Inheri- 
tance, and from that of the Dattaka MimAriisS, he worked in the chapter 
on Inheritance, and put the finishing hand to the translation, for which 
indulgence is thus solicited. 

The liberality of the Bombay Government has led them to extend 
their patronage and support to the book : at the same time it must be 
fairly stated, that such patronage does not involve responsibility for 
correctness, as the translation was submitted, in consequence of the 
season, in an unfinished state, and was honoured with such notice, pro- 
bably from a desire to hold out encouragement to others to undertake 
useful works even if imperfectly executed, and from the personal kind- 
ness of the Head of the Government, rather than as a pledge that they 
were fully satisfied of its worth. 

The faults of execution therefore, many as they are, rest with the 
Translator : he unfortunately could obtain no European aid, but would 
cheerfully bear the charge of rashness and incompetence, if the merit 
Ije conceded to him, of some industry, and ' a sincere desire to make 
himself useful : he seeks no further praise ; censure he trusts to have 
disarmed. 

A short account of tlie nature of Hindfi law-books, and of those 
works which have as yet appeared in English, may assist in apj)reciat- 
ina the real value of this now submitted. 


The Mitakshaii^ gives a list of twenty sacred authors, said to have 
written in ancient times upon Ljvw (among otlier subjects), and whose 
works are entitled to equal and high veneration by the moderns. Their 
names are: Manu, Atri, Vishnu, H^rita, Ydj naval kya, U^an^is, Angiras, 
Yama, i^pastamba, Samvartta, Klity^yana, Bihaspati, Pai\?<^ara, 
Vy^Sfi, Qafikha, Likhita, Daksha, Gautama, (^dtStapa, and.Vasishtha.i 
Their institutes are technically termed Smrti, of which only a small 
number now exist complete, and of many only a few texts remain. 


Besides these, there were institutes of the following Legislators, con- 
sidered by some perliaps of inferior authority, (and therefore often term- 
ed Upasmfti ;) but now equally imperfect with those of their supjwsed 
predecessors. The names and number of both cl asses, ‘indeed, are very 
uncertain,^ the same author being sometiines Yanked with the first, 
and sometimes with the second class, by different modern commenta- 
tors. They are :Paithinasi, Ilshyaf;rihga, BaudhSyana, Pulastya, Marici, 
G^rgya, Ka9yapa, Nfirada, ji,b^li, Lokikshi, Kuthumi, Dhaumya, 
A(;vaLiyana, Datta, Pracetas, Brgu, Vi^vamitra, Devala, Sumantu 


1 — Pref. Strange’s Elcm, page xii. 


2 — Pref. to Digest, page xiii. 
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Vy^ghra, Satyavrata, Atreya, Vatsa, Soma, Kishiilyiiii, N/lciketu, 
kandeya, and perhaps others (aj. 

Modem legislators seem to have composed their treatises by select- 
ing; each, such texts from these ancient institutes as best suited their 
own notions, working them up with a gloss of their own, explaining 
tljeir sense^ and endeavouring to reconcile seeming contradictions, to 
fulfil this precept of their great lawgiver (Manu, chap. 2d, v. 14) : — 
‘ Where there are two sacred texts, seemingly inconsistent, both are 
held to be law, for both are pronounced by the wise to be valid and 
reconcileable.” 

The numerous and conflicting volumes which such a system has 
produced, will be at once seen. 2 From them several Schools have 
arisen : the Gauriya (or Bengal), the Maithila, (or North BahSr), and the 
Benares, with the Maharashtra, and the Di^vida, or Southern school. 
In all but the first, the MitiksharS, one of the very earliest of these 
compilations, is received with respect, as the chief general authority, 
thougli in each some more modern local work is allowed to compete 
with it on a few points. The most remarkable of these are, the 


(a) The followiiif^ list of t]^e authors of llindfi law books, with their names arranged 
according to the ordci*of the Sanskrit, alphabet, has been made np from the lists given 
by Yajhavalkya, Parapara, the Padma-rurapa, Madhustidana Sarasvati, Rama-Krshiia 
ill his commentary on Pdraskara’s Grhya-Sutra and AVilson, Mackenzie Collection i. 
p. 19. See SitMizlcr in Weber's i. 232, 246. 


1. Agni 10. 

2. Aiigiras (three redac* 20. 

lions ; A. Madhyama 21. 
A . and Brhad A.) 22. 

3. Airi 23. 

4. A'jiastamba 24. 

5. IJpanas 

6. Rshyapfnga 25. 

7. Kanva 26. 

8. Kapyapa 

9. Kcityayana (two redac- 27. 

lions • K.. and Vtd- 28. 
dha K.) 29. 

10. Ku^^huini 

11. Gvirgya 30. 

12. Gautama (two redac- 31. 

tions as in No. 9) 32. 

13. Cidambara 33. 

14. Cyavaiia t 

15. Chagaleya • 

16. Jaiakarnya 34. 

17 . JkU\i ‘ 35 . 

18. Daksha 


Devala 36. 

Ndrada 

Parftpara 

l’5,raskara 37. 

Pit^malia 38. 

Pulastya (turn redac- 39. 

tions, P. and Lagu P.) 40. 
Paiiiinasi 

Pracetas (two redac- 41. 
tions P. and i>fhat P.^ 42. 
PrajcApati 

Budha 43. 

Brhaspati (two redac- 
tions as in No. 20) 44. 
Baudh&yana 45. 

Bh&radvdja 46, 

Bhi-gu 

Manu (three redactions, * 
Manu, Vtddha Manu 
and Bfhan Manu) 

Marlci 59 

Yama (two redactions 51 ^ 
as in No. 26) 


Yfljnavalkya (three re- 
dactions Y., Vfddha 
Y., Brhad Y.,) 
Likhita 
Loliita 
Lok5-kshi 

Vasishtha (three redac- 
tions as in No. 36) 
Vipvamitra 

Vishnu (three redac- 
tions as in No 36) 
VyAsa (two redactions 
as in No. 26) 
Caiikha 
ydndilya 

fatatapa (three redac- 
tions as in No. 36) 
Caty^ana 

Samvarta (two redac- 
tions as in No. 26) 
Snmantu 
Soma 

Harita (three redac- 
tions as in No. 36) 


The above list, it will be seen, does not contain the following ten^names given by 
Mr. Borradaile : ApvalAyana, A'trcya, Krshijajini, Datta, Dhaumya, Naeiketu, Mlrkan- 
deya, Vatsa, Vynghra, Satyavrata. — Ed. 

1 — Pref. Digest xi. 


2— Pref. to the Digest, to the Inheritance, and to Strange’s Elements. 
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Mayuklia for the Mah4rSahtra and the west, the Smrti Chandriki for 
the South, of India ; the Ratnikara and Chintfiniani, for Mithila. 
Bengal proper alone denies authority to the Mitiikshard, having esta- 
blished for itself a totally different school, of which the D5ya-bh^iga of 
Jimuta V^hana is the head.l The references in the margin preclude 
the necessity of noticing the other treatises of these schools. 

The first work in the English language, on the subject, was the 
Code drawn up during Mr. Hastings’ administration. The original, in 
Sanskrit, “ consists, like the Roman Digest, of authentic texts, with the 
names of their several authors regularly prefixed to them, and explain- 
ed, where an explanation is requisite, in short notes taken from com- 
mentaries of high authority : it is, as far as it goes, a very excellent 
work” : — But, whatever be the merit of the original, the translation of 
it has no authority, and is of no other use than to suggest inquiries 
on the many dark passages which we find in it: properly speaking in- 
deed, we cannot call it a translation ; for though Mr. Halhed perform- 
ed his part with fidelity, yet the Persian interpreter had supplied him 
only with a loose injudicious epitome of the original Sanskrit, in which 
abstract many essential })assages are omitted, though several notes of 
little consequence are interpolated, from a vain idea of elucidating or 
improving the text.”2 


Upon these observations being made lcno^\Ti to the Supreme Go- 
vernment, the Digest of Jaganmitha was, under their authority, com- 
piled, from various digests, and from commentaries on the institutes 
of Law.” But : In restricting the compilation to the law of con- 
tracts and successions, he [Jagannitha] has omitted the law of evi- 
dence, the rules of pleading, the rights of landlord and tenant, the de- 
cision of questions respecting boundaries, with some other topics, 
which should be likewise treated, for the purpose of assisting courts of 
civil judicature in deciding private contests according to the laws, 
which the Hindti subjects of Great Britain hold sacred.”^^ 


The great value of the .Digest to English readers will be found, 
probably, in its collection of texts, Avhich includes, under each of its 
heads, all the above sacred authors. Scarcely one of thor.e from Manu 
applicable to Inheritance has been omitted by Jaganndtha, and a 
classification, made for private use by the Translator, of all the texts of 
each author contained in the present translations on Inheritance, shews 
that the Digest contains a great many of every author not to be met 
with in the others. When freed from the perplexing commentary, it 
forms an excellent key to those Sanskrit works o^. a similar nature, 
called Smrti Sahgraha, as the English version of any text may be 
found in a few minutes. 

Sir William Jones’s translation of the Institutes of Manu, coming 
in order of time between the above Code and Digest, is too famous to 


1 — Pref. to Inh : iv. 

S-Sir W. J ones quoted in Preface, Digest IX — X. 

3— Preface to Digest, page XL and to Inheritance, page II ; likewise Strange’ 
Elements, 2ud, 150. 



PREFACE. 


need notice. The opinion of it expressed in Sir T. Strange’s work 
would, it is believed, hold good here, that it is of authority as a text- 
book, but no further.'* 

To make up for the deficiencies in the Code and the Digest, Mr. 
Colebrooke long ago undertook a new compilation of the law of suc- 
'' cessions with other collections of Hindti Law, under the sanction of the 
Government of Bengal, for preparing for publication a supplementary 
“ Digest of such parts of the law as he considered to be most useful •/' 
and in the mean time gave to the world a translation of the two trea- 
tises on Inheritance, containing the doctrines of the two great schools, 
of Bengal and Benares, elucidated by notes from their respective 
adherents.! 

The first of these, the D^ya-bh5ga, is restricted in its operation to 
Bengal proper, as is the Diya-krama-saihgraha, a work of the same 
school, subsequently translated into English by Mr. Wynch, of which 
no copy has yet reached these parts, (a) 

The other, the Mit^kshar^, is equally authoritative with us on this 
side of India, as elsewhere, but, as previously observed, the doctrines of 
it are sometimes opposed by the Mayhkha, which is allowed to compete 
with it. • 

Two treatises bn Adoption were in the same manner translated by 
Mr. T, C. C. Sutherland. As neither of them exists in the original in 
this part of the country, the have no knowledge of them, and 

take the Maydkha for their authority on that head. But great praise 
has been passed on the English version, by a high authority. 2 

The work of Sir F, Macnaghten, being avowedly controversial and 
founded on Bengal law, is of no utility as a guide here. Every one 
must regret, that the two first chapters of the Mitdkshar^, those on 
judicial proceedings and evidence, were not given entire. Valuable as 
any extracts from such a work are, the insertion of the translation com- 
plete, would, we may venture to say, have doubled the value of this book 
to practical readers. 

Of the last work published, the Elements of Hindu Law, by Sir 
T. Strange, it is scarcely necessary to make mention, as it is in every 
one's hands ; but if it 1^ not too presumptuous, we may remark that 
the learned author has cheerfully followed the steps, and entirely adopt- 
ed the doctrine and advice, of the greatest of all European authorities 
on the subject of Hindd law and literature, which is of itself sufficient 
to stamp a high value on the book. 

Of NUakamtha, the author of the Maydklia, scarcely any thing is 


1— Preface to Inheritance, page III. 2 — Preface to Strange’s Elements, XXIV. 

(a) The Dayacrama^sangraha, an original treatise on the Hindoo 1 jb,w of Inheritance, 
translated by P. M. Wynch, Esq. fol. Calcutta ; Printed by Philip Pereira, at the Hindoo- 
stanee Press, 1818. The original text in the Bengali character is printed at the clow 
of Mr. Wynch’s translation,— uSof, 



8 


P R E F A E. 


known hero beyond bin name, though his woik is by repute acknow- 
ledged at Benares, Bengal, and also in Tanjore.l Even at PunS, where 
one of his descendants, Kara Bhatta Kassikar, of great repute for learn- 
ing, resided till very lately, no certain information is to be gained. 
The family is Deshast Maharashtra, long settled at Benares, where 
^ariikara Bhatta the father, [author of several very celebrated works 
on the MimSihsa particularly theDvaitaNirnaya, which his son mentions] 
lived, and where our author was born, as he tells us in his preface, but 
at what date is uncertain. Kara Bhatta, above alluded to, says it was 
upwards of 200 years ago, whilst the general opinion is, that his writ- 
ings were first circulated about 125 years ago. The manner in which, 
at the conclusion of the book, he speaks of himself and the dynasty 
under which he lived, might afford a clue, were not tlie authenticity 
of the passage doubted by some, and its meaning unknown to all. It 
is said that at Bhareh, a town situated at the confluence of the Cham- 
bal and JamnS, a RfijS bearing the title of Sahgara or Yuddha-sura, 
the ruler of a Mandal in that part of the country, held his court : that 
Bhagvant Deva, one of his successors, took our author under his pro- 
tection, and that he, out of gratitude, gave the name of his patron to 
the Book thus compiled under his auspices ; and that sixteen genera- 
tions have elapsed since the parties flourished.^ 

Mr. Colebrooke declares him to be anavthority, concurrently with 
the Mit^ksharS, among the Mahrafctas'’3 : and in an account of the 
different schools of law fiirnished by him to Sir T. Strange, Mr. Cole- 
brooke observed : “ In tlie west of India, and particularly among the 
Mahrattas, the greatest authority after the Mit^ksharfi, is Nilakamtha, 
author of the VyavahSra Maytikha, and of other treatises bearing the 
same title,” 

These, twelve in number, were collectively styled by their author, 
Bhagvata Bhiiskara, and in detail are generally classed as follows : 1 st 
Saihskara Maytikha, expounding the various rites and ceremonies of a 
Hindii’s life. 2nd Ach^ra Maytikha, treating of rules for conduct, in 
morals and religion. 3rd Samaya May6kha, of dates and astronomical 
calculations for regulating the chief actions of life. 4th 
Maytikha, of funeral ceremonies. 5th Niti Maytikha, of the power, 
conduct, and duties of kings, 6th VyavahSra Maytikha, of law and 
justice. 7th Dfina Maytikha, of religious rifts. 8th Utsarga Mayukha, 
of public edifices. 9th Pratishthg Maytikha, of the consecration of the 
same. 10th Pray59citta Maytikha, of penance and expiation. 11th 
^uddha Maytikha, of purification. 12tb Maytikha, of 

planetary influence and worship. ^ 

The present one, the VyavahSra Maytikha, is strictly speaking 
the only one touching upon law. Its doctrines are quoted and alluded 


1— Strange’s Elements 2nd, 164 note. 

2— For this account I am indebted to a kind and valued friend, Captain H. D. 
Robertson, Collector of Puna, who has also most materially assisted me by procuring 
trantlations and explanations of doubtful and disputed passages from the Puna Pandits. 

3'— Preface to Inheritance, page iv. 4— Strange’s Elements 1st, 316. 


V R E F A C E. i) 

to with approbation 1)y Mr. Cole))rooke in more than one place in his 
translations, and by Mr. Sutherland iii the Dattaka MiniSihsa and Chaii- 
drik^; and appears, particularly in (he concluding chapters, to be rather 
of the nature of a Smrti saiiigraha, or general collection of texts, with- 
out much commentary, than of those books elucidating tln^ doctrines 
of one favourite author (like the Mitakshan't on Yajhavalkya) by a 
perpetual gloss, interspersed with a few texts out of tlie other in- 
stitutes. 

The reference to the authorities, troublesome as many may find 
them, are not without value, having been given as vouchers for the 
correctness of the version, as well as to guide tho.se i*eferring to tlu^ 
Mayukha on business, to the particular page of the work where each 
text is to be found. The example of Mr*. Colebrooke warrants 
this. In the cases of Sir T. Strange’s Elements, vol. 2nd, explained 
by him, the Mitakshara and Digest are quoted indiscriminately in 
many places. But it is nece.ssary, with regal'd to chapter fourth on 
Inheritance, to explain, that the reading of the Mitakshara lias, for 
reasons stated, always been retained in preference either to Jimtita 
Yahana, or the Digest. Many of tlie texts, howevei*, are oidy to be 
found ill the two Ifitter, or in the last one, and as N ilakamtha’s doctrine 
sometimes accords with one and sometimes with the other, the reference 
will enable the*professfonal reader to judge which school his author 
follows, still remembering that conformity with tlie Mitakshara should 
be aimed at as far as consistency will allow, with Avhieh hope, the 
author’s peculiar opinions, where he differs materially, have mostly 
been pointed out. 

The ^fetris of the Courts can at any time discover the distinction, 
if called upon ; for in tlie Sanskrit edition, prepaivd (from five manu- 
scripts found in Surat, collated Avith an old one borrowed from Pun^, 
one from Broacli, and a new copy sent from Benares) by the five Go- 
vernment ^^stris of this place, and afterwards printed at Bombay ("a) by 
order of Government, care was taken to*insert, opposite to every text of 
Maim, the number of the chapter and verse, and opposite to every text 
quotinl frorh Yajhavalkya, the leaf and page of the Sanskrit large edition 
of the Mitakshara printed in Calcuttn, of which the Cemrts generally 
have copies. The commencement of eaeli page of the original is like* 
Avdse denoted by the Koman numerals in tlie margin. 


{a) ^n^amkaru^Ua^^t'itinnjabluiq.aiilakamqiakrte bhar^uvatlblidikaie vyavali'iraniayfi- 
khiim. ‘ilu. lioiiibav. 



PREFACE OF THE AUTHOR. ' 


1. Salutation to Gane(}a. Having declared the rules for a king\s 
guidance'^ and having duly bowed myself before the lotos-footed Sun, 
I, Nilakaahtha, proceed to compose something on decisions of law. 

2. I meditate upon ^aihkara, my Guru [whom I consider as an 
incarnation of liim] who wears the crescent on his forehead, the lord of 
the bull, and consort of Parvati, he who gives counsel to all those who 
visit the holy city. 

3. He [who is] the chief of men [^iva] has assumed a double form, 
with a view to point out [by the simile below given, that which is cor- 
rect of] the two conflicting paths [of the divisil>ility or indivisibility of 
the spirit of god].2 ^ri ^amkara [(J^iva] himself is one form : Bhatta 
^aihkara is the other form here on earth, who has admitted the reason- 
ing, that the spirit of god is indivisible. 3 

4. False reasoners, deceivers, have on this point in some sort 
advocated tl)e doctrine of divisibility, but it lias been thrown o\it by 
me, as unfounded. For this reason there is no deficieiicy of discussion 
on my part ; for the worship of god is not the loss complete for want 
of flowers from the sky. [a miracle]. 


1 — In the last chapter of the A'chara Maytikha; see a similar work, Reports 1st 
460-61, tit. Raj dharma, 

2 — The one side supported by the Madhava, the other by the flemadri. 

3— Those liolding the contrary, rejecting the doctrine of Maya, the cornerstone of 
the doctrine of indivisibility. 



THE VYAVAHiRA MAYUKHA. 


A COMPLETE TREATISE 


ON 

HlNDtJ LAW, 

BY NI'LAKAMTHA BIIATTA. 


CHAPTER 1. 


PROCEEDINGS AT LAW [VYAVAHA'UA MA'TREKA'.] 

• Section I. 

1. Justice is the consistent art or practice [by a third person] of 

discovering the unknown point of who is in the 
Definition of between two j)ersons mutually disputing. Or 

that business, in which a Plamtitfand Defendant exist 
as the Agents, which is supported with proof, by possession and wit- 
nesses, and which admits of a fair discrimination between conflicting 
pleadings, is called Justice. But according to the Madanaratriai In 
an answer of confession, the further [usual] proceedings in the suit 
are unnecessary.” This is one part of the law ; the other is calculated 
for the exclusion of [unfounded] disjmtes, false pleadings, and the like. 

2. T^ow these are the divisions of it. Ydjhavalkya ;2 ‘‘ When a 
person aggweved by another, in a manner contrary to law, or approv- 
ed usaf»‘e, represents it to the King, or to the chief Judge, that re- 
presentation is termed the subject of a judicial pro- 
ceeding.” Aggrieved, abused. 


3. Eighteen divisions of it are laid down by Manu :3 Of those 
titles, the first, is debt on loans for consumption ; the 
Heads of Law. Second, deposits and loans for use ; the tliird, sale 


l_PolloAyed by our author on many points, contrary to the Benares doctrines. 

2~Macnagbten, page 409. 

3_Cli, 8tli, vs. 4ih, ad, 7th Colehrooke on Obligations, 18, para. 36. The arrange- 
ment of the Mayukha varies from the above, though the titles, or chapters, will be 
found the same, in names and in nutnber, by excluding the three first, or introductory 
cliHpters, and the last, on miscellaneous topics, or sundries, which make twenty two in 
all. 
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without ownoi'sliip ; the fourth, concenis among partners ; tlie fifth, 
subtraction of what has been given ; the sixtli, non-payment of wages 
or liire ; the seventh, non-performance of agreements ; the eighth, rescis- 
sion of sale and purchase ; the ninth, disputes between master and 
servant ; the tenth, contests on l^oundaries ; tlie eleventh and twelfth, 
assault and slander ; the thirteenth, larceny ; the fourteenth, robbery 
and other violence ; the fifteenth, adultery ; the sixteenth, altercation 
between man and wife and their several duties ; the seventeenth, the 
law of inheritance ; the eighteenth, gaming, with dice and with living 
creatures : these eighteen titles of law arc settled as the groundwork 
of all judicial procedure in tliis world.” Siihtractloyi, non-performance. 
— Rescission, rej^entance. Gamiruj, [dyutamj, })laying with inanimate 
agents : when with live agents, it is called samaKv^aya. 


4. Here, though it is said by Brhas]>afi d '' Killing a human 
being, robbeiy, touching another man’s wife, and both species of as- 
sault, compose the four kinds of heinous oftences,” we may infer that 
by reason of the distinctions in the nature of crimes, connexion with 
women, and assault by woixl or deed, are here enumerated distinct and 
different, from the example of a bull and bulh^ck. But I will hereafter 

clearly point out the distinctions [or characteristics] f>f 
these eighteen titles of law, [(‘ach in its separate cha})te]*]. 


5. The. Initials of Justice.^ Brhaspati : ‘‘ Let them erect a 

house in the midst of a fortified town, having in its 
vicinity water and trees ; apai’t from other buildings, 
^ ‘ and situated in the east quarter, with the door on that 

side ; there let them determim'. on ercctingaproperly constituted assembl y 
liouse.” — Or in other words, a court of justice, as it has been de- 
clared by K^ty^yana : “ That place is ti’uly termed a court of 
justice, where the king practises justice, discriminating between 
truth and falsehood, by a reference to the Dharma(;astra.” Maim 
“ A King, desirous of inspecting judicial proceedings, must enter his 
court of justice, composed aiul sedate in his demeanour, togetlier wu'tli 
Brahmans and counsellors, wdio know how to giv(3 him advic(3. Without 
ostentation in his dress and ornam^mts, h‘t him examine the affairs of 


1 — See post, Cli 18th, para. 2ii(l. 

2— Ellis’s Lectures, “ Part the 2ii(l — Constiliitiou of the Iljiidu courts ; dutirs of 
I he prince as chief magistrate ; duties of tlm sabhasadali or assessors; duties of the 
j>radvivaka or chief-justice [who is likened to an archon, prtetor, LUid English judge]; 
isevcral descriptions of court, s ; institution of suits ; inadniif.sible suits; plaint, how to 
be drawn ; answer, howto be drawn ; proof, by whicloparly to be produced ; the four 
steps, pada, or’divisions of a suit, viz., bhashapada and uitaranada, pleadings of the 
two parties ; kriyapada, production of evidence, and sadyasiadhipfiaa, decision by the 
decree; miscellaneous subjects connected with the administration of justice ; the*, 
nature of proof, ))ramanam, and its kinds, namely human proof or evidence, maiiushya 
pramanam, and divine proof, hy oath and ordeal, divyapramanam ; evidence, of three 
kinds; namely, likhita, waitings; saksld, witnt-sscs ; bhukti, enjoyment; Jiatiin^ of 
each briefly stated,” This exact ly eorrespond.s with the two first chapteis of the 
^layukliH. luUiiih nf — litcially the ‘‘ 1< tters, or alj)hahet,” of law. 

3-— Ch. 8th^ vs. l^b pin l.ibt houiiplich ulj thf' 2nd, 
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/ 

Examiner 
chief judge. 


litigant parties/’ Yajnavalkya d “ The king, divested of anger and 
avarice, and associated with learned Brahmans, should investigate 
judicial proceedings, conformably to the sacred code of laws/’ — The 
king, is any one, whoever properly affords protection to the })eople, not 
merely one of the royal tribe or Kshatriya. 

6. KiitySyana '‘A king who investigates together with his chief 

Officers of the [prSdvivaka] minister, brahmans, domestic 

priest, and assessors of the court, according to law, 
shall attain paradise.” Here, the brdhmarts are tliose 
I aniyukta] unappointed [to the court]: but the viinidtci's ‘dre those a])- 
pointed. Even as it has been said “A person, whether appointed or 
not, is entitled to furnish legal advice/’ 

. Brhasj)ati gives this definition of the chief judge [pr^d vivSka] : 

‘‘ He who in a. cause asks the (juestions, and in like 
manner cross-examines, and who, extracting the 
[desired] information, speaks first, is termed the chief 
judge.” Vy^sa shews the nature of a minister, or councillor [am^tya :] 
Let the king appoint as his minister, a man well informed in the 
meaning of all t\\^ sciences, free from avarice, one who s])eaks justly, 
a Bn^hman [v.i]u;a], wise, of a family famed of old for these qualities' 
being a twiceborn ma^ [dvija].” Here the reca})itulatiou conveyed 
l)y dvija,, or a t>^dc(iborii ma,ii [after vipra] is made specially with a 
view to the choosing a minister, either from the royal or commercial 
tribe, in default of one of the priestly class [vipra] : for thus says 
K^ityiiyana^ : “ If there be no learned Brahman, let the king then asso- 
ciate in the administration, a Kshatriya or a Vair;ya, skilled in the 
l)harma(;cistra ; let him carefully kee}) a ^ddra [froin such affairs].” 

8. And Y^jnavalkya thus declares an assessor [sabhya] 'Jf Persons 

wlioare versed in literature, acquainted with the law, 

ssesbois addicted to truth, and impartial towards friend and 

foe, should he a])pointcd assessors of the court, by the kiuf^.” Bihas- 

])ati gives this enumeration of theiu.G ‘^That assembly, in which seven, 
fivi‘ or three Bi-c^hmans, versed in religious and worldly duties, preside^ 
is to e(|ual sacrificial ground.” 

9. The same author says : “ Two persons must be appointed by the 

•Jud others king, a secretary and an accountant, wlio arc skilled 

‘ inexpoundmg words, and meanings, adepts at count- 

ing, free from error, and learned in the different characters for dialects]’* 
Words, the scieRce of etymology. Mean iv;/s, a dictionary. K.^jjya.na ; 
“ Merchants who have just views of justice are to he there appointed 
hearers of cause.s.” Tlierf, iii the assembly. Brliaspati : “ A vera- 


1 — 2 -3 — McNtn. pnge 407. 

4 ^Maciiagliini, page 40s. There ib some diffcreiier in llic icxi here 
IS* literal 


my version 
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cious man must be specially appointed, under the orders of the asses- 
sors, for calling and taking charge of the witnesses, plaintiffs, and 
defendants.” And he must be none other than a ^ddra, even as 
Vy^sa says : “ But an attentive servant must be appointed by the 

king for collecting the materials for trial, a stout Qtidra, whose anc^es- 
tors have followed the same employment, and he shall be placed under 
the orders of the assessors.” Y^jhavalkyad “But if justice cannot 
be supervised by the king in person, from press of [other] business, 
let a BrShman acquainted with ail duties be associated with the 
assessors.” 


10. Brhaspati mentions the duties, of the king, the chief Judge, 
and the rest : “ The chief Judge is to report the ease ; 
the king is to give the necessary orders ; the assessors 
are to investigate the matter [in the first instance] ; 
the accountant is to calculate the money [transactions] ; and the secre- 
tary is to take down the proceedings of the trial.” The same author 
says : “ Let the king sit with his face to the east, the assessors looking to- 
wards the north, the accountant facing the west, and the secretary 
turning towards the south.” Y^jnavalkya, speal^ing of the royal 
court, says further, respecting judicial functionaries :2 “The superin- 
tendants [adhikitSfi] appointed by the pryice, the separate trades 
[pfigSK], the joint companies [^reni], as well as families [kulani], 
must be accounted to rank according to the order in which they are 
here named, in all rules of justice among men.” S'U^ierintendcmts ap- 
pointed by the prince, the chief Judge and the rest. Separate trades 
lit. a multitude] a collection of men getting their living by different 
trades, inhabitants of the same village, but of different caste. Joint com- 
panies are the very opposite of separate trades. Families union of 
kinsmen, connexions, and cognate kindred.3 Brhaspati also says ; 
“ For those who wander in forests, let an office be established in the 
forest, that for soldiers in their quarters, and in like manner that for 
the merchants, in their meetings.” An office, a court of justice. 


11. K<ity5yana notes the time for inspecting judicial cases : 

Court houi s and '' The king shall give decisions on complaints, in the 
days. {dace a{)poiiited for the court, in the first {lart of the 

day, in the way laid down in the (ji'i^stra, putting down those who act 
inimically ; passing over the first eighth portion of the day, the period 


1 — Macnagbten, page 408. 

V 

2— Mcntn. p. 433, q. v. The ^pdga* and ‘§reni* are here translated according to the 
commentary. ‘ Corporation, and * community’ might sufficiently denote them could we 
divest ourselves of English associations in using those terms, to which the IliiuK- 
societies do not in all respects conforui. Mention of them occurs again at sec. 2uch 
para. Ist, and chapter 2nd, sec. 3rd, para. 6th, and in the 12th chapter, para. 3rd. 
They arc also very clearly enumerated and elucidated in detail, hy Mr. Ellis; sec Asiatic 
Journal, v. 8th, p. 17*21, and Strange’s Elem. 1st, 319. 

3 — Jhyali, denoting, from the contexi, 'kindred/ and not ' eastc.’ 
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wliicli includes the next three eighths,! is declared by sages to be 
the very best time pointed out by the QSstra for judicial business/' 
Half the first watch [yima] is the eighth of the day ; the next three 
eighths are contained between that time and [the sun’s reaching] the 
zenith. Samvartta again declares the days to be set apart as unfit 
[for business] : '' The man who is wise will not look at judicial business 
on the days here mentioned, the fourteenth, the new moon, the full 
moon, and likewise the eighth [of each fortnight].” Bfhaspati : “Lot 
the king, sitting there in the first part of the day, together with old 
men, his ministers and his servants, examine causes and hear them 
read the purSnas, and the laws, the religious [dharma-] as well as the 
moral laws.” [artha-9Sstra] There, in the couit. Moral laws, the 
laws of equity [iuti9astra]. 

12 . N^rada, on the disagreement between the religious law, and 
the moral law, says : “ When a difference may occur 
1 between the religious law, and the moral, then let 

equity, or two them set aside what is declared in the moral law 
texts of law. [artha-9dstra] and follow that which is enjoined by 

the^ religious law [dharma-9d,stra].” But where dis- 
crepancy occurg in the dharma9astra itself, Yajhavalkya says : 2 
“ If two texts [smiti] difter, reason [niti, or that which reason best 
supports,] must iii practice [vyavahSra] prevail.” The faults of those 
who do not look to the essentials of justice are thus declared by Brlias- 
pati '' A decision must not be made solely by having recourse to the let- 
ter of written codes [ 94 stra], since, if no decision were made according 
to the reason of the law, [or according to immemorial usage, for the 
word yukti admits both senses] there might be a failure of justice.” 

13 . They should fully attend to the customs of 
country [De9Schara] and the like ; thus Bf has- 
^ pati says:^ “ Let all Rules, of each country, caste, and 
family, that have been derived and preserved from 
ancient times, be still observed in* the same way : otherwise 
the subjects will rise in rebellion, discontent will be pro- 
duced amofig the people, and the army and the Treasury 

will suffer injury.” The twiceborn classes, fdvija] 

' Dakhaji, take the daughter of a mother’s 

brother in marriage. In the Madhya de9a, they follow various pro- 
fessions, and are artizans, and eaters of kino ; and in the east [pfirve] 
the men eat fish, whilst their women are notorious prostitutes. In 
the North, their women drink intoxicating liquors, and women in 


] — At midsummer, from about seven o’clock, till about balf-past eleven, A. M* 

2— Digest, 2nd 570 note. 

3—Colc, Digest, 1st, 137-8.— 2nd, 128, Ellis’s Lectures in Asiatic Journal, Sib, 22, 

4 — Kcjiorts, vol. 1st, G5-42G. 
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tlieir courses are }»y tlie uieii there considered fit to be touched. These 
people are not deserving of penance, or punisliment for such acts as 
these. The Ptirve are the same as the Pracy^Kd but in some 
copies they read savve, 'all,’ foi* purvc^ that is all classes, Brdhmans and 
the rest. Punishment means legal correction. Some one here declares : 
" However, what is laid down by law as the penance &c., for such acts, 
applies to countries which are not included among the abovemen- 
tioned.” But others ai^ain sav : " Punishment is c to be construed of 
the nature of Penance ; thus the peo[)le of that country will escape 
legal punishment only ; and in other countries, both legal punishment 
and penance will ensue.’’ 

. Vy^sa says ; “ If a decision cannot be obtained from the 

Pefercnco t [appointed] persons, in disputes among men 

nrol’e'bbmifiueu!' commerce, any handicraft, tillage, dying, 

* or such profession, then let the matter be tried by 

those skilled in the same trade.” Manu “ Let not a prince, wlio 
seeks the good of his own soul, [liastily and alone] pronounce the law 

on a dispute concerning any legal observance, among 
^ twice-born men in their several orders.” 


15. K^tyiiyana "The king should thus interrogate a person 
coming before him [at a proper tinje, and in a res- 
pectful attitude], saying, ' Fear not, O man, but dis- 
close by whom, where, when, and for what cause, your 
grievance arises ?’ He should then, in conjunction wnth his Brahmans 
and assessors, deliberate upon the representation tlius made, and 
should it ap})ear reasonable, he shall deliver to the comjilainant a 
summons, or depute an officer for the ])urpose of citing the adverse 
party.” 


16. NSrada 'A " A person being about to j)refer a claim, may 

arrest his adversary [evading it, or not giving satis- 
Arrest or du- the matter] until the arrival of tlie sum- 

mons.” The same author declares four kinds of arrest 
or duress [asedlta] " Arrest is fourfold : local, temporAuy, inhibi- 
tion from travelling, and the pursuit of a particular occupation: the 
person in confinement by one of these modes, shall not break away 
from it.” He also^ declares there is a ])unishment for breaking 
through restraint, by one thus confined : “ One who, being arrested at 
a proper time, breaks his arrest, is to be fined.” In some cases, says 
the same author, punishment is also to be inflicted on the party put- 
ting in duress : " But if a man inflicts duress upon any one in an 
illegal mode, as by confining [any of] his, ten members [limbs, func- 
tions, or senses]; by stopping his speech, or bi*eath, or the like, he 


] — Those on the hJ. E. of the river Sarasvali. 

2 — Ch. 8th. vs. 390. — Macnap^htrn, }) 410. 

4— Mcntii. ]). 411. Straiigc’.s Elem. 1st. 387. Meiitn. p 111. 

t>— Mciitu p. 111. Thf' r( niainiiu’; w^-rds (here appc'ur t(» a])plv to oiir next (ext 



VYAVAHA'rA MAYU'KHA. CHAi'. J. SECT. I. 


17 


worthy of punishment ; not the man who breaks through [such is 
illegal restraint].’’ N^rada mentions an exemption from punishment 
in some cases of resisting duress : “ A person placed in duress whilst 
crossing a river, or passing a forest, or in a bad [place or] country, or 
during an affray, or in other [distress] does not become liable to 
punishment, if he break through such severe duress.” Kfityiyana 
declares this punishment for confining one exempt from restraint : 

But it is thus decreed, that he who imprisons one not amenable to 
confinement, shairbe punished by the king.” 


17. The same author defines those who arc exempt from confine- 

ment : “ Persons standing upon a tree or hill, or situat- 
upou an elcphaut, horse, carriage, or vessel ; and 

iiuiii jJiUwvoS* 1 n A. 

one standing in a dangerous place, are all exempt 
from arrest by those enforcing a demand ; as well as one afflicted with 
sickness, and one suffering under misfortunes, and one employed [as a 
minister of religion] by Yajamfinas.’^aJ — Let not the King cause to bo 
summoned, persons in a weak state, nor minors, old men, persons in 
danger, those actually employed in religious offices immersed in 
[worldy] business, those overcome with desire or habitual estrange- 
ments, nor persons employed on the duty of the king or of the Gods 
[utsava]’! Nor those intoxicated, deranged, or idiotic ; nor persons 
in grief, nor servants. •Nor a young woman who is without friends 
[hinapaksha] on either side, nor any woman born of a noble family 
nor one lately delivered of a child, nor a damsel of the highest tribe. 
These are termed dependent on their relations.” 

18. But women upon whom their families are dependent, pro- 

fligates, and harlots, and those who are expelled from 
Those not ex- families, or degraded, may be summoned.” 

“ Having well examined the charge, the King in 
weighty matters may summon, but in a gentle way, even those who 
have withdrawn [as hermits] to the woods, and the like of them.”^ 
Having ascertained the time, place, and comparative importance of 
the charge, the king may summon even those who are sick, causing 
them to bp brought slowly in carriages.” In some copies, they read, 
by a messenger, 

19. A person who, being called, does not attend, deserves punish- 

^ , . ment, even as Bihaspati says : “ Where a person 

Contempt. 3 1 i* ^ M ^ 

possessed ol relatives or family, from arrogance neg- 
lects to go where ho is called, let them deliberate upon his punish- 
ment, in propoufcion to the cause at issue.” Katyayana specifies cer- 
tain grades of fine for corresponding sorts of complaints : “ In petty 

causes, the fine shall bo* fifty, but in the middling, not lower than an 
hundred [panas], and in great causes, never less than five hundred.” 


(a) rersons employing priests to perform religious ceremonies — Ed. 

1 — Mcntn, p tlO. 1 have altered the translation* 

2— Men til. page 41 1, 
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20, PitSmalm declares what is to be done on tlie arrival of the 

person summoned : Let the person prosecuted be 

placed standing before the Court with the complain- 
ant likewise — “ The third case [by or with] is uned 
here. in the sense of in company with. K^ty^yana: Then let the 

Plaintiff fully tell his case, and the Defendant immediately afterwards; 
at the end of their pleadings then let the assessors [speak], and the 
Chief Judge after that.” Brhaspati : If the Plaintiff and Defend- 

ant should come, each saying, ‘ I was first [in suing],' let the Plaint 
be registered with reference to the class of the parties, or regulated 
by the injury.”^ 

21. Relations, or any other man duly appointed, may under- 

take the plea, or answer, for persons weak [in mind or 
body], idiots, madmen, old men, women, minors, and 
® ■ sick people.” NSrada : “ He on whose account 

another is litigating, whether he be appointed [Niyulctal by the Plain- 
tiff or sent by the Defendant, his is the victory or defeat, by whom 
he is delegated.” K5tfiyana2 however says “ He is guilty of 
officiousness, who is neither brother, father, son, nor constituted agent 
of the paHy : should he interfere, he is liable to amercement.” But 
this relates to one not duly appointed. 


22. In some cases, the absence of a deputy is enjoined by the 
_ very same author : ‘‘ In [prosecutions for] killing a 

xcep ions. Brahman, drunk enness,robbery, adultery with a spiri- 

tual preceptor s wife, killing a . man, theft [steya],4 touching another 
man s wife, and also eating forbidden things ; in charges for abduction, 

or ruin, of a virgin, assault, and forgery, as well as in- 
XI. jury to the king, a substitute [pritivSdi] is not ’to be 
* given ; the doer of the act shall defend his cause him- 
self.” The word steya is used a second time, with a view to a more 
particular prohibition of an attorney. A substitute, a deputy [or 
attorney]. 


23. YSjhavalkya points but the proceedings of the plaintiff, 
when the defendant has been brought up : Let there 

Bequisites of a be [a record] written in presence of the defendant, 
good plaint. exactly what was made known by the plaintiff, marked 

with the year, month, and half month ; the day, name, 
caste, and other [necessary notes].” In another smfti it is said 
That is termed a charge, or declaration, which is significant, techni- 
cally precise, comprehensive, unconfused, direct, unequivocal, conform- 


1 — In the [manuscript] Pariyishta, the reading is ** Vado varii anurupena^*— -In 
the printed one, or Viramitrodaya, “ Vado varn anupurvexia.’^ In all the old copies of 
the Mayukha, ** Dando varn anurupena.” The last they all agreed to reject; of the 
other two readings, the first has been followed. 

2 — Narada in the MitaksharA 3 — Mcntn, p. 411. 

4— In th« original the same word [steya] is used for both. 

5— ‘Mcntn, p. 412. Strange’s Elements, 1st, .500. 
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able to the original complaint, probable, uncontradictory, clear, suscej)- 
tible of proof, concise, not deficient, not adverse [to local and temporal 
usages],! comprising the year, season, month, fortnight, day, hour ; 
country, situation, place, village; the complaint and its nature; the 
tribe, appearance, and age of the adverse party ; the weight and quan- 
tity of the property in dispute ; the names of the complainant, and his 
adversary ; the names of their respective ancestors, and of the ruling 
kings ; the grievance done, and the names of the original acquirer, and 
grantor.” The yeai* and other [points] here mentioned, are declared to 
be of use in cases of mortgage and the like. And the necessity of 
sometimes noting the country, &;c., is declared in another smrti : 2 

The country; place site, tribe, name, neighbourhood, 
XII. dimensions, nature of the soil, the names of ancestors, 

and of former kings : these ten should be specified in 
a suit for immovable property.” 


Correction of it. 


Kfity^yana : '' Let the Chief J udge record at length the first 
side of the cause, as told in the [Plaintiff’s] own way 
on paper, after it has been corrected on a writing- 
board, in white letters.” N^r^da defines the limits of correction -.3 “ He 
may amend his declaration until the answer is given in, but being 
stopped by the, answer, the corrections must cease.” “ But as long as 
the Defendant shall not ejiter the answer of the plaint, so long may 
the Plaintiff causb them to write any [further] account of the matter.” 


25. The properties of a plaint being thus laid down, false plaints 
at variance with them, are also touched upon, though 
inad- known as fictitious. Thus in another smfti : 

Let them utterly dismiss a false suit, unknown [to 
reason], shewing no trespass, unmeaning, unfounded, whether incapa- 
ble of proof, or contrary.” U nhnoivn, as if he said, ‘ Flowers from 
heaven have been stolen from me.' Shewing no trespass^ as, ‘ He fol- 
lows his business by the light of my lamp.’ Unmeaning, 'What 
d’ye call it [kaca^atapa] fa) has been taken from me.’ Unfounded, as, 
‘ He living opposite to me reads with a loud voice.’ Incapable of proof, 
«,s, ' This person laughed at me with a scowling brow,' or the like. 
Contrary, common sense, as, ' I was abused by a dumb man.’ — 
Plaints in opposition to the City, district, or other point, are also touch- 
ed upon *.4 That complaint which is prohibited by 
XXTI. the Government, or detrimental to the interests of a 

City, or a country, or to the different trades-people, 
citizens, villagers ,and merchants, is pronounced to be inadmissible.” 


1 — For instance, a man in Central India, [Madhyade^a,] suing for a planta- 
tion of betel-nut trees, [knowing they cannot grow at a distance from the coast,] or 
for mangoes, out of season, <kc. Viramit.*leaf 20th p. 1st, 

2— YAjuavalkya — Mcntn, p. 412. 3 — Mcntn, page 413, 

4 — Mcntn. page 413. 

{a) This word — ka-ca4a4a-pa — is composed of the first, rough or parnska letter of 
each varga of the N4gari alphabet : a similar formation is ga-ja-da-da-ba, the third, 
smooth, or saraja letter of each such varga. — JEd. 
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26. Blit that suit which coutains different heads of charge, does 

not thus partake of the nature of the false complaint ; 
Exceptions. otherwise we should have the* misfortune of finding a 

law contrary to this of KStySyana ; The King may 
also without doubt receive, from desire of seeking out the thith, that 
cause which contains many counts, and is decidedly admissible among 
legal proceedings.'' As for the saying, ' that a plaint jumbling together 
different heads of law does not stand,' it must be understood [that the 
different counts] may not be taken up at one time, but in their proper 
order. 1 

27. Yiljhavlkya states what is to to be done when the plaint has 

been thus prepared “ The answer of the party who 
The answer. has heard the declaration, must be written down in 

presence of the plaintiff.” 

28. N^rada explains the qualities of an answer *.3 The wise 

have held that to be an answer, which embraces the 
Answers enume- declaration, which is solid, clear, consistent, and obvi- 
rated. ous.” Kfityiyana specifies four sorts of them *.4 A 

denial, a confession, a special exception, and a plea of 
‘‘ former judgment, are the four sorts of answer.” The same author 
explains a denying answer [mithyottara :] ‘‘ When the Defendant makes 
denial of the claim, that should be considered in law as an answer of 

denial.” The same author declares this again to be 
XIV. of four kinds : An answer of denial is of four kinds ; 

as ‘ this is false * I know not this matter ‘I was not 
then present' ; or " I was not bom at that time.’ ” An answer of assent 
[satyottara] is noted in another smiti *. ‘‘ A declaration aflBrmative 

of the matter in dispute, is termed an assent.” Ndrada exemplifies a 
special exception [pratyavaskandana] When the defendant acknow- 
ledges the [receipt of the] sum as declared by the plaintiff, but alleges 
a considemtion, it is deemed a special plea.” KatySyana thus pro- 
pounds the plea of former judgment [piAnny^ya] If a man though 
cast at law, revive the suit, he should be considered as one previously 
confuted, and is called an appellant from a former decision.” 

29. The properties of an answer being thus fixed, [a defective one] 

is also explained in another smrti, though the nature 

Inadmissible of an answer wanting these properties conveys intrin- 
answers. sic proof against itself :7 “ That is not an answer, 

which is dubious, not to the point, too confined, too 
extensive, or not embracing all parts of the declaration. That which 
is relative to other^matter, incomplete, obscure, confused, not obvious, 
is a faulty answer.” K^tySyana also says : When an answer admits 

the truth of the plaint on one count, and on another sets up a special 


1 — A passage, apparently a text, agreeable to this is found in Mcntn. 

2 — Mcntn. p. 413. 3 — Mcntn. p. 414. 

4— Mcntn. 414. 5 — 6— Cole, Digest. 1st, 370. 7 — Mcntn, p. 414. 
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exception [kftranam] and at the same time denies another Count alto- 
gether, it is, from its mixed nature, held to be no answer/* 

SO. The same author states the reason for this notice of a void 
answer:^ “ For in one suit, the proof cannot rest on 
Onuaprobandi. ^oth parties, nor can both obtain judgment, nor can 
XV. two answers be offered at once.” Here, the meaning 

is this : ‘ In giving a flat denial and a special exception in one answer, 
the actions of two. different plaintiffs are opposed to each other.’ It 
has been thus declared by N^rada ;2 “ It has been recorded, that in 
the case of a total contradiction, the proof rests with the oomplainant ; 
and in the case of a special exception, with his adversary.” Therefore 
both parties in one cause [exhibiting proof] is contrary [to law.] Even 
so, both actions lie on the Defendant, when there is a jumbling of a 
special plea, with plea of former judgment; for it is said by Vyfea: 

“ In pleading a former judgment and special exception, the Defendant 
must exhibit the proof.” And again by the same : “ In plea of foimer 
decision, it must be satisfactorily established, by exhibiting [copy of] 
the decree so gained to the Chief Judge, and the rest likewise.” There- 
fore, in pleading a former decision, it must be established, either by 
exhibition of the decree, or by those who saw the original decree, or 
the like. But. in an answer setting up a special exception, the defence 
[must be supported] also by witnesses, documents, and other proof 
Here also, [proof on botl* sides in one cause] is contrary [to law.] The 
same rules must be observed also in a mixture of three or four [plea.s 

in one answer.] 

81. And in these matters, the properties of a void answer arise 
from conjunction : for if in due order, the properties of a [valid] answer 
are preserved ] and this order, must depend upon the pleasure of the 
PlaiWff, Defendant, and the Assessors. And even thus HSrita says : 
“ When a denial and special plea are both contained in one answer 
together ^ also a confession with any other [answei ,] then which [of 
them] is to be taken- as an answer [to that plaint] ? that which con- 
tains the most importailt matter, or that wherein there is something 
of use to the action, is to be considered as tlie proper answer, to prevent 
confusion :• for otherwise.” ‘ There will be confusion’ is wanting [to 
complete the sense]. 

32. The meaiiing of it is this; ‘ In a claim for gold and clothes, 
when" it is pleaded, that the gold was not received, and 
XVL that the clothes were received and returned ; first let 

them decide about the gold, and afterwards, the point 
relating to the eflothes may be settled.’ The same course is to be pim- 
sued in a mixture of •a denial with plea of former decision, and. of the 
latter with a special plea. * Likewise even in those disputes, where it is 
pleaded ‘ the gold was received, but the clothes were not or, ‘ [the 


1— Macnaghten, p. 41.'>. On the subject of the “ Onus probandi,” see Bejtham 
on Evidence, p 257. [Ch. IGtli]. 

2— Macnaghten, p. 415. 



22 


HINDU' UAW BOOKS. 


clothes] were given back / or [wiiere it is said :J ^ I gained a former 
action about the clothes f the case must be tried only with r^jpect 
to the clothes, not with reference to the gold, For though it is a 
matter of more value, yet there is no action, or proof, upon it. But in 
a dispute where the Plaintiff says : * This is my cow which ran away 
at such a time ; I saw it in his house just now and the Defendant 
answers : ' This is utterly false ; even before the time set forth [in the 
plaint,] it was standing at my house,' it comprehends both a denial 
apd special plea ; there is no property of a void ansVer in this, which 
is an answer of denial, [at the same time] shewing cause or special ex- 
ception. The" action lies here with the Defendant alone ; not at all with 
the Plaintiff, because of this text of Hdrita :i “ When an answer in- 
volves a denial, and a special plea, the special plea is to be first con- 
sidered." Even so, if there be a conjunction of a denial with plea 
of former judgment, or of It special plea together with plea of former 
judgment, in a suit of only one count, it does not partake of a void 
answer. In both of these cases, the proof lies with the defendant only. 
This is enough to shew, that in no one case can proof on both sides 
exist by any means. 

33, Y^jnavalkya lays down the order for exhibiting the proof, 

after the answer has been recorded in writing After 
Exhibition of Plaintiff immediately get them to write 

down the proof of the matter complained about : when 
that is satisfactory he will gain the cause, but when it 
is otherwise, it will be reversed." This again relates 
to an answer of denial, but in the other kinds of answer, the exhibition 
of proof lies with the defendant alone. Thus HSrita :3 “ For in an 
answer pleading a former decree or a special exception, the defendant 
shall exhibit the proofs ; in answer of denial, the plaintiff ; but issue 
cannot be had in an answer of assent." 

34. Yajhavalkya mentions, that there are four feet, or requisites 

of a decided suit : “ A decision in causes is shewn to 

Pleadings enu- have four quarters." And these four quarters are ex- 
merated. plained in another smrti 'A ‘‘ It has four divisions ; 

namely the declaratory, replicative, probatory, and ad- 
judicative, and is termed quadruple." But this has reference to an an- 
swer distinct from one of assent ; because in an answer of assent, there 
are only two members : even as Brhaspati says : '' In an answer of 
denial, the cause must be completed in its four members ; and likewise 
in a special plea ; but in one confessing the claim, the suit may be con- 
sidered as complete with two members." 


1 — Macnaghten, page 416. 

2 — ^M^acnagliten, p, 449, where some little variation is found in the reading. 

3 — Macnaghten, p. 451. 

4 -—Macnaghten, p. 416-17, where the whole text, of which this is only the latter, 
hemistich, is recorded. 
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35. Y^jnavalkyal A person complained against, not having 
cleared himself, shall not retort, nor shall another 
charge a person already labouring under a charge, nor 
shall any thing foreign to the original complaint be in- 
troduced. But he may make a countercharge in cases 
of aflmys, or criminal prosecutions.’’^ 


Retort prohi 
bited. 

Exception. 


XVIII. 

Tecimical errors 
remediable. 


36. N/trada '' That man, who forsaking his original claim, 
rests on other grounds, is known for a fal^ claimant, 
by reason of the confusion of his proceedings.” The 
meaning is, that the false claimant becomes [only] 
liable to punishment ; he is not to be cast in his cause 
so laid. And this must be taken with reference to 

suits for money : Even as the same author says A verbal error, is 
not fatal in all [any] civil actions ; [for instance, in actions brought,] 
for seduction, for landed property, or for debt, the Plaintiff is to be 
punished, but it does not annul his claim.” The second hemistich is 
added for the sake of clearing up the first. 

37. Y^jnavalkya When witnesses are adduced on both sides, 

the witnesses of the first complainant [are to be exa- 
of Evi-. niined]. If the first side be weak, or wanting in that 
*point, those of the Defendant may be received. The 
first complainant j the Plafntiff in the suit. The first side, the plaint. 
If it be iveak ; when there is no proof required [of the plaintiff,] because 
of the Defendant’s taking it on himself, by an answer shewing cause. 
The receipt of oral evidence, is put for the sake of denoting proof in 
other ways also. 

» 

38. The same author says 3 A competent surety must be taken 

“ from each party for the decision of the dispute.’* 
ureties. rpj^^ decision of the dispute, the satisfaction of the 

Inadmissible. judgment. Kfity^yana specifies who are not to be re- 
ceived in the matter of security : ‘‘ Neither a master, 
nor an enemy ; nor in like manner the mpster’s foreman, nor one con- 
fined, nor in like manner, one sentenced to punishment, nor one of 
doubtful cha|;acter at any time ; neither an heir, nor a poor man, nor 
even one obliged to dwell elsewhere ; nor one appointed on the king’s 


1 — Macnaglitcn, p, 417. 

^ 2 — Sec chapters 16th and 18ih. 

3 — Macnagbtcn, p. 417, sphere it is translated ‘ must be nonsuited. ' 1 have made 
the text literal, to agree with the coinment following. 

4— Macuaghteq, page 417. 

5 — Macnaghten, p. 420, 451, p. V. Here the text is made to apply to a general 
rule between plaintiff and defendant : in the Mitilkslmra, [Sir P. M’s. authority] it is 
laid down for a particular case, between two claimants for the same property and thus 
the Mayukha and Mitakshara differ widely. 

6— Macnaglitcn, p. 118. Strange’s Elements, 1st, 307, 
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business ; nor an ascetic ; nor he who is unable to liquidate the claim 
of the individual, and a sum equal to it, as a fine to the king : nor one 

unknown, are to be taken [as sureties] in matters re- 

XIX. quiring security.*' Confaied, bound in fetters, or 

the like. One of doubtful character , one addicted 

to particular vices. An heir, sons, grandsons, and others entitled 
to take a man's estate. A poor man, one indigent. Obliged to 
dwell elsewhere, one turned out of the country. Y^jnavalkya : But 
the being security, contracting debts, and giving" evidence, between 
brothers, as well as between man and wife, and likewise a father and 
son, if they be unseparated, is not recorded." 

39. In default of security, K^tydyana says :I “ If a party be un- 

able to furnish a competent surety, he is to be guarded ; 

Confinement in close of each day, is to furnish wages for 

e au o sure y. payment of his guards." The same author adds : 

‘‘ A man of the twice born classes, who is deficient in security, shall be 
guarded by men accompanying him out of doors ; but they shall confine 
in prison, ^fidras and the other [low castes] who cannot give se- 
curity." 

40. NSrada2 sets forth the qualities of a false plaintiff [hina- 

vddi] : “ That man, who, entirely giving up his first 

False Plaints. ground of action, again takes up another plea, is, by 

reason of his passing away from one cause, decidedly 
known to be a false claimant." Y^jnavalkya shews how to distin- 
guish the party who is in the wrong '' One who is constantly shift- 
ing his position, who licks about his mouth, whose forehead sweats, 
and whose countenance continually changes colour ; one whose mouth 
dries up, and who faulters in his .speech, who contradicts himself often ; 
one who does not look up, or return an answer ; who contorts his lips ; 

one who undergoes spontaneous changes, whether 

XX. mental, verbal, corporeal, or actual : such person, 

whether making a claim or giving evidence, is esteem- 
ed false." His mouth, the region of the lips. 

SECTION IL 
« 

Of Proof in' General (Pramdna.) 


I. Yijnavalkya } Evidence is said to consist of documents, 
possession, and witnesses. In the absence of all these, 
Nature of Proof, a divine test is prescribed." KStyAyana also ‘‘ When 

one adduces human evidence, and the other api^eals to 
a divine test, the king will, in this instance, proceed to examine the 


1— Macnaghten, p. 419. 2 — Macnaghtcn p. 118, 

3— Vide ante, para. 36. Macnaghtcu, 117. p. v. 

9 

t — Mncnagliten p, 438, Strange’s Elcm. Isl, 309. 5— ^Macnaghtcn, p. 439. 
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Imman evidence, and will not have recourse to the divine test.” “ Even 
when human testimony is a2)plicable to only one part of the case, that 
is to be received in preference ; and recourse must not be had to per- 
sons willing to establish the whole case by supernaturaJ means,” 

Proof by ordeal is not declared, when living witnesses 
Proof by deeds, are present ; and when tliere are deeds or <lociimeuts 

in a cause, neither ordeal nor witnesses shall be [re- 
sorted to]. As for •those rules which are set up by separate trades, 
[puga] joint companies fc;reni] corporate bodies, [gana] and the like, 
the proof of them must be written deeds ; neither ordeal, nor witnesses.”^ 

2. ® “ In nonfulfiiment of a gift, as well as in gift, and in cases 

where a decision is required between a master and his 
By witnesses. servant ; in nonfulhlment of sale, and refusal to receive 

goods purcliased ; in gambling also, whether with iu- 
XXI. animate or living objects, when dis 2 >utes are bi'ought 

uj), proof by witnesses is declared re(|nisite, not by or- 
deal nor by documents.” 

In disputes respecting the making of doorways and roads, and 
that about enjo 3 unent of any thing, watercourses, and 
And by posses- , 2;he like, 2 )ossession is the strongest proof, not doou- 

ments,’'^ nor witnesses.” 

4. Brhaspati declares ordeal to be in some cases the strongesl : 

“ Makers of false jewels, j'^earls, or coins ; they wlio 
Ordeal, when steal deposited articles ; murderers, and those who 
lawful. commit adultery witli other men’s vives, are always to 

be examined by [ordeal of] oath ; in charges of deadly 
sin, if witnesses are present, and the defendant [vcidi] accepts the 
ordeal, the witnesses then shall not be examined. Vyt'isa : “ If he say, 
‘ this writing was not made by me ; it was forged by this man having 
laid down that writing, a decision on tlie case sliall be made by or- 
deal.”'^ “ In the case of a ca})ital offence committed in a desert, in an 
uninhabited place, at night, <u' in the interior of a dwelling ; and in the 
case of a denial of a de^josit, divine test must be resorted to.” Brhas- 
pati : “ When doubts are produced in writteji or oral evidence ; and 
where the circumstantial evidence is inconq>lete, ordeal is tlien to be 
made the means of clearing up the matter.” 

5. The same author states a liberty of choice in some cases, ])C- 

tween ordeal and witnesses “ In the investigation of 
Matters of choice. ^ capital offence, or affray by deed or words, and iu all 

cases of violence committed long ago, both witnesses, 

1 — See ante, section ist, para. 10th ; and post, Chapter 2nd, sec, bid, para, 
chap. 12tli, para. 3rd. 

2 — See subsequent Chapters on these heads. 3— Ordeal, MilaksLara. 

{(jf) Some mistake here: vdd/' is jdaintltf : praiivddt is defendant.— Ao?. 

4— Narada, in the Mitakshard, Macnagbten, p. 439. 

5 — Maonaghten, p. 439. q. V. 'Assault and battery’ does not ovactly dehne the 
Ilindu law-term, which includes ^ abuse, &c.’ under this head, See Chajiter 10th, sec- 
tions 1st and 2nd, 

c 
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and divine test may be had recourse to.” '' Writings for debt or wit- 
nesses ; as well as the entry of any trifling circumstance, or the like 
and ordeal, are mentioned as admissible, with a view to the wellbeing 
of the subjects.” Entry of any trifling c/ircnmsia/nce, one point of proof. 
In an affray, hy words, ineaiiing personal abuse, as ^ you have murder- 
ed a Br^man,’ or the like. 

6. But what KatySyana says that : In wordy affrays, and in 
disputes for land, they shall not take notice of ordeal,” 
Explanation. relates to trifling cases of abuse ; the word land is 

' merely used to signify fixed property [in general,] by 

putting a paH for the wliole. Even as Pitfimaha says : 
‘‘ disputes for fixed propei'ty, they must cause ordeal to be exclud- 
therefore, if there be witnesses or other legal proof then ordeal is 
})rohibited. Even so the same author says : They shall cause the 
matter to be proved by these [three means,] by witnesses; by documen- 
tary evidence, and by possession.” 

7. Pit^Cmaha : “ Where deeds are not to be procured, nor proof by 

possession, nor witnesses ; and there is no manifesta- 
Total absence of tion, [or descent, of the judgment] oftlie Gods, tlien 

the proof lies in the opinion of the king,” Disputes, 
which maintain such a doubtful form, that tliey are 
not capable of being determined with certainty, tlie King shall decide, 
by his own opinion of them, for he is the lord of all. Tims tl>c Vyava- 
hSra Mritrek^ is finished. 


eTidence. 


CHAPTER 11. 

Of the different modes of proof. 

SECTION 1. 

Of Evidence' hy Writings ( Lekhi/a ). 


1 On this subject Bflnispati says : Writings ai'e dendared to be 
,, . of three kinds ; those written by the king, made at a 

_Kviaei)ce by^vrit- particular place, and likewise written by any person 

^vith his own hand ; but their further subdivisions are 
XXIII. numerous.” As for only two kinds being men- 

tioned by Vasishtha: ‘'Writings are understood to be 
of two natures, those executed among the people, and those relating to 
the king’s affairs,” it is occasioned by his considering as one, without 
distinguishing them, those made at a particular })]ace, and those under 
a person’s own hand. Among the peoide, is a parallel expression to 
that of, ' among mankind’ [in general.] According to the author of 
the Saihgraha,^ wiitten evidence is declared to be of two kinds, those 
deeds made by the king ,2 and those current among mankind. 


1--Tlie Smtti Samgrahu. 2 — See post, para. C, S. 
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them. 

Viz. 

Deedis, of Par- 
tition, 


2. Bfhaspati : Writings among mankind are of seven kinds ; 
for partition, gift, purchase, pledge, public agreements, 

Enumeration of glf^^yes, debts, and the like : the king’s orders are of 

three kinds.” ^ “ That record of partition which bro- 
thers, [or other coheirs,] execute, after making a just 
division by mutual consent, is called the written me- 
morial of the distribution.” And when a man has given 
away land, the deed which he gets drawn out, ‘ for 
holding the land as long as the moon and sun shall last(^a/ 
unreserved, and incapable of being seized by any one,’ that is known 
as a writing of gift. When any one, having bought a liouse, field, or 

tlie like, causes a deed to be drawn up, containing an 
Purchase, exact statement of the price, that is called a writing of 

purchase.” When a man, having given in pledge 
either moveable or fixed property, causes a writing to 
be made out, stating in it the conditions, w;hether of preservation or 
enjoyment [by the mortgagee], it is called a writing of pledge.” “ If 
the people of a whole village, or of a divstrict, mutually execute a 

writing, under their own signatures, among them- 
selves, for the sake of some ordinance not contrary to 
the king’s [laws], that is called a writing of agree- 
ment.” # When a person, destitute of clothes and food, 
makes a writing in a forest to this effect, ' I will do 
3^ our Avork,’ that is called a writing of slavery.” '‘When 
a person, taking up money at interest, makes out a 
deed himself; and causes tlie same to be done by the other party, it is 
termed a writing of loan, and by the wise, a deed of debt.” From the 
words the like, we must undia-stand, ‘ of purification, and the 
like. 

3. K^tySyana declares wliat arc these deeds of purification and 

the like : " When an accusation has been sustained, and 
Likewise of Pu- penance for it perfoimed, by a man, the deed certifying 
11 icatioii, Ply purity, is kiuiwn as a deed of purification, if attest- 

ed by witnesses.” “ In all the higher [classes,] where an accusation is 
sustfiined, the witing whicli is jiassed when tlie dispute is finished, is 

known as a deed of peace.” When a decision is given 
in boundary disputes, a deed of boundaries is drawn 
out.” Praj«ipati mentions a deed of bail : “ When the 
bailee cari ies the very thing bailed again to another 
for pledge, he shall cause a deed of pledge to be re- 
corded in writing, and give with it the deed [he re- 
ceivedj in the first instance.” 

4. ySjnavalkya also;^ Having discharged the whole debt, he 

. . should tear up the writing, or cause another to be exe- 

Acquiifance. acquittance." 


Agreement, 

XXIV. 

Slavery and 
Debt. 


Peace, 

Boundaries, 

Bail 

and 


1— Colebrooke/s Digest, 3rd, 408. 
faj Sec J. Grimm’s Deutsche Ilerhfs(dftrlhilmei\ 2ie ausg. s. 

Mnrnagbitn, page 450. 
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5. Narada thus la^^s down the difference between the two kinds of 
wj dings before mentioned, those made with a ])erson’s 
own hand and by that of another d “Documentary 
^ ‘ evidence is declared to be of two sorts ; [the first] in 

the handwriting of the part}^ liimself, which need not have subscribing 
witnesses (a) ; and [the second,] in that of another person, which ought to 
be attested : the validity of both de])ends on the usage of the country.’’ 
YSjhavalkya d “ But every document which is in the handwriting of 

the party himsell*, is considered as sufficient evidence, 
even without witnesses, unless obtained by force or 
fraud.” Force, duress. Fraud, desire [to cheat], or the like. Tlie 
same author states a distinction among those done by another d “Wliat- 
ever contract lias been agrccid upon between parties by mutual consent, 
a vu'iting shall be made of it, attested by witnesses, headed with the 
name of the obligor; amb the year, month, fortnight, day, name, tribe, 
family, scholastic title, the names of the parties’ fathers, &c. must be 
specified.” Scholadic title, as, ^me well (jualified in a brancli of the 
R.g Veda,’ or the like ; taking his name from a particular (jualitication, 
MS, a Bg Vedi, a student of the Bg Veda. The same author says 
“ When file transaction is conijdeUal, tlie borrower should sign his 
name with his own hand ; adding, ‘ what is above written lias the as- 
sent of me, son of sucli a one and the wi[^nesses, being e(iual, shall 
also "write, ])uttiiig the names of their father first, ^ T, sucli an one, am 
wdtness to tfis writing.’ And the writer shall then write at the end, 
[of the deed itself] ' this has been written by me, the son of such an 
one, ha\ing Ik'I'u sought for the jiurpose by both parties.’ ” Ecpial, 
in number and (jua litications. in some copies, for equal, thc^y read un- 
t.’qual, by insej ling the letter a [the negative sign]. Ndrada “ Tliat 
debtor who is ignorant of the art of writing, shall cause to be written 
])is assent ; or if tlie witness be so, by means of another witness, in pre- 
sence of all the witiies.ses.” 


(). y^jnavalkya aid Bfhaspati illustrate the three kinds of royal 
Edicts, before alluded to “Beta king, having given 
Jlcyal deeds. land or assigned fixed property, cause his gift to lie 

KX\*L wuitten, for the information of good princes who will 


1 — Digest, 1st. :2'1. Macuaghteu, p. 443-464, q. v. Of the different readings 
here referred to, I tnivc adopted that of the Digest as more intelligible, [the other 
seeming to infer four kinds] and agreeable to our auUior. 

in) So by Scottish law liolograph deeds are held equivalent to an atteesed deed 
in affording proof at once of authenticity and of deliberate engagement. Bell, Princijdes 
of the haw of Scotland 3d ed. As to holographs see 2 Benth. Jnd. 

460-401 jMoiton v. Copeland 1C ('. B. per Maule J — 

2— Digest, Ibt, 23, 3 — Digest, 1st, 24. 

4 and 5 — Digest, Ist, 24-25. Macnaghten, 444-445. 
on, page 444. Digest, 1st, p. 26, where this text u ascribed to 


7— Digest, 2nd, 162, q. v. 
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succeed him, either on ])repared silk, or on a plate of 
Adz. of Gift. copper, sealed above witli his own signet^ {a). Having 

described his ancestors and himself, and stating the 
quantity of the gift, with the measure of the acquisition, and the divi- 
sions, and set his own hand to it, and specified the time, let him render 
his donation firm.” Fixed property, a corody in mines or the like, 
given by the king or others, having the probable gains fixed. That 
which is received, ij^an acquisition^ whether land or any other thing. Its 
measure, stating it to be so much. That which is given, is a gifiy 
whether a house or any other thing. Its divisions, are the boundaries. 
Stating, reciting. Moreover : “ If the king, ydeased with the service or 
bravery of any one, bestow on him a district or other [portion of land,] 

by a written deed, that is a widting of favour.” When 
Favour aud Dc- king, after going through the plaint, answer, proofs, 

and decision, in a cause, issues a written [decree] to 
the gaining party, that is called a writing of victory.”^ 

7. Vyfea thus mentions the king’s deputy : ‘'A Secretary special- 

ly appointed by the king himself, shall fully write 
Their exeeutioii. down the King’s grants or orders, either for peace or 

^war, on copper-plates, or else on strong cloth.” And 
here the same autl)or mentions what is to be written by the king, as 
his own signature of acknowledgement : “ He shall himself write with 
his own hand, the ])oundaries and measurement [of the disputed land, 
adding] ‘done befoi*e me, tlie son of such an one, being king of such a 
XXATl place.’” Botoidaries and measurement \ their accep- 

tation will be understood from the formei’ texts. 

8. But Yasishtha mentions four kinds of royal writings : “ Grants 

are to be considered as tlie first, and next decrees ; 
Eoyal Ord('rs. these, with his orders, and respectful correspondence, 

are the four kinds of royal writings.” That writing, 
whereby he communicates any business to the heads of districts, to his 
servants, and to the guardian of the kingdom, is called a letter of 

orders.” “ That whereby he makes known any busi- 
Aud private cor- ness to his family priest, his domestic chaplain, or his 
resj>ondciice. spiritual teaclier, all persons to be respected and wor- 
shipped, is termed a letter of respectful address.” 
Grands, and decrees, are already mentioned. 

9. Y^ijhavalkya “ An instrument being in another country, or 

badly vu’itten, or destroyed, or effaced, or stolen, or 
Heuewal and t(?rn, or burned, or divided, he shall cause another to be 
proof of Writings, executed.” Nd.rada:^ “In the case of an instrument 

being deposited in another country, or destroyed, or 

1 — For examples of this, see Asiatic Researches, vol. 9th, page 108 — 406, &c. 

{r() Gontparc tlio rule of the Enulish common-law that no freehold may be derived 
from the Crown but by mat(erof record. Docl. and Stud. 6. 1. d. 8. — Ed. 

2~A text similar to this will be found, attributed to Vasisbtba, in Macnagbten, 
p. 457. 

3 — Macnagbtcu, page 457. Digest, Ist, 395, 


4— Macnagbten, p. 457, 
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badly written, or stolen ; should it be in existence, time must be allow- 
ed ; sliould it not be in existence, ocular evidence must be resorted to.” 
Evidence, witnesses ; in their absence, ordeal ; for it is said by KfttyS- 
yana : In the absence of writings and witnesses, they may exhibit 
[proof by] ordeal injudicial matters.” YSjhavalkya d The correctness 
or validity of a disputed or doubtful writing, may be established by 
[comparing it with] something written [by the Defendant] with his 
own hand (a) or the like [test] ; by its fitness, the possibility of receipt, 
the existing evidence; marks; established connection, or circumstan- 
title, and such reasonable marks.” Fitness, the [debtor’s] want 

‘I • 1 • t r* •* • t />fiT I* • 1 


ces 


of money. Possibility of receipt, residence of both parties in one place. 
Marks, impression of a seal, and the like. Evidence, by witnesses, or 

other proof. Circumstances, amounting to connexion, 
XXYIII. as, the possible means of receipt [of the matter in dis- 

pute.] Title, some possible mode of acquisition. Rea- 
sons, inferences. Prajdpati : “ A decision is to be made with the greatest 
care, when royal orders of a king are exhibited, by producing the im- 
pression of the seal set with the king’s own hand, and the hand-writ- 
ing of his Secretary.” 

10. Brhaspati states what are bad deeds : A wpting made by 
persons dying, inimical, in fear, or in pain; by women ; by 
intoxicated or profligate persons ; by those diseased ; or, 
[obtained] at night, or by fraud, or violence, does not stand good.” 

When only one witness, [and he] accused of crime, or a vile person, 
has attested a deed, it is called a false deed ; and where the writer is a 
similar person, it is considered the same.” 


1 — A text very similar to this is found in Macnaghten, p. 458, jet there are so 
many points of diiference, that I cannot safely adopt it, in opposition to the commentary 
of the Mayukha. 

{a) As regards the pvaesumptio ex comparatione scriptorum, the Hindu law contrasts 
advaiiageously with the English common-law, whicli totally excluded the proof of hand- 
writing bv comparison See now Stat. 17 and i 8, Viet. c. 125, ss. 27 and 103. The Indian 
Act 11 of 1856, sec. 47, provides that “ on an enquiry whether a signature, writing or 
seal is genuine, any undisputed signature, writing or seal of the party whose signature, 
writing or seal is under dispute, may be compared with the disputed one, 1 hough such 
signature, writing or seal be on an instrument which is n5t evidence in the cause.*’ 

The proof by comparison of writingsj-was admitted by the Civil law with great 
caution and under restrictions which sho#lts distrust of this species of testimony. 
“ Literarum examiuatione penitus non renulsa, sed sola non sulficiente, augmento autein 
testium conlirmanda” (Novell. 72, c. 2). It was to be admitted only in cases of neces- 
sity. “ Sed necessc est omnino collationem literarum suppletiones eorum qui subscrip- 
serint, assumcrc : tunc competens est properare quidem ad comparationes (neque enim 
eas modis omnibus interdicimus) per omiiem autem subiilitatem procedcre, et omnino, 
(si putaverit cLs judex oporf ere credi), ctiam jusjurandum injicerc proferenti (Novell. 
73, c. 7) Uurge, Commentaries on Colonial and Foreign Laws II, 701. — Ed. 
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SECTION 11. 

On Evidence hy Possession. — (Bliuhti.) 


1. N<4rada “ Possession, with a clear title [iCgaina] affords evi- 
dence ; but possession constitutes no evidence, if un- 
Evidence by acemnpanied by a clear title.” VySsa mentions [pos- 
possession. session as] distinguished by various qualities, similar to 

that sup})orted by title '? Possession is fivefold; titled, 
long, continuous, uninterru])ted, and known to the adverse party.” 
N^rada declares the imperfection of [righj in] the thing contested, when 
supported by enjoyment only ‘'He who simply pleads possession, 
but no title, in consequence of proving such false possession, is to be 
considered a thief.” 


When it const] - 
tiiicb title, and 
how. 

XXIX. 


2. And this is to be taken within a period fit for recollection of 
legal title : But where it is not fit, even enjoyment 
alone is declared to be sufficiently valid, by the same 
author ^ “ In cases falling within the memory of man 
^sm^i-ttakSla] possession with a title is admitted as 
evidence. ^In cases extending beyond the memory 
of man, the hereditary succession of three jincestors, is 
admitted as evidence, even though the title be not produced” fa). Though 
the title he not fvoduced ; the absence of title arising from the 
non -attainment of tliat fit period ; because of the impossibility of 
determining it afterwards. In cases beyond the age of man also, the 
sanie author says, on the applying to recollection in the absence of 
t itle^ “ He who enjoys without right, even for many hundred years, 
theruleroftliecxrtlislioiild inflict on that sinner the punishment of a thief” 


3. But whereas he again says : ® ‘‘ When possession lias been lield, 
even by injustice, by three former men, including the father [of the 

i — Maciiaglitcii, p. 430. For ‘ title,* see Strange’s Elements, 1st, 31. 

2 — Macnagliteii, p- 430. 3 — Macimghtcii, p. 430. 

4 — Macnagbten, p. 431. It is attributed in the Mitakslicaiu to Kcityayana. 

5 — Macnaghten, ]> 424-432. 6 — Reports 1st. 367. 

(ff) See a letter of Sir W. Jones cited in Rdcr and Montriou’s Hindu Lem 

and Judicature (Calcutta 1850) p. 15. If the owner of real property", whether land 
or other, allow another to hold it for three generations under any deed without claiming 
it, such property becomes lost to him, and ownersliip accrues to the person in posses- 
sion. But as three generations may lapse in two or three years, it is provided by Ihc 
Cdstra that the actuarpossessor’s ownership shall ensue if the property has been held 
for any time «ftcr the smartkihila or extreme afre [leg. memoryj of man. In the 
Mitdkshara, this mdrttakdla is fixed* at 100 years ; however Katyayana and Vyasa state 

00 years as the time wlien three generations may be said to have imssed over and after 
wdiich the claiin of the original proprietor is null under any plea, 1 Morley Dig. 423 citing 
Supud irtwolam Ruza v. Aja Bhace and others, 1 Borr. 367. The right of a Hindu 
widow [in Bengal] is not necessarily forfeited by her omitting to apply for separate 
possession of her husband’s undivided share for more than twelve years after bis death 

1 Morley Dig. 423 citing Mt. Dhuninunnee v. Bonatun SuhoOy 3 S. D. A- Rep. 30, 
As to the Bengal Rule of limitation, see Beng. Regs. HI of 1793 and II of 1805. 
As to the Madras Rule, see Mad. Reg. II of 1802. As to the Bombay Rule sec Bom. 
Kegs, 1 of 1800, aud V of 1827.- 
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present occupant], that is not capable of being taken away from him, 
when it has gone in order through three lives This means, ‘ If pro- 
perty enjoyed even without legal title, as well as after unjust acquisi- 
tion, by three former persons including his father, is not capable of 
being taken away, how much less so, when it is impossible to fix the 
absence of legal title [in the present occupant]’ Since, also, there is a 
text of H^rita: When possession has been held without very good 
title, but by three former men, that cannot be takeij away when it has 
gone in order througli three lives, ” this must be considered as of pos- 
session without a good title proper for attainment of property, and not 
without the form of a title altogether. 


4. What is further said»in a text of Y/ijnavalkya ''He by whom 
a title has been obtained, must produce it when im- 
Proof of it ; of p^gned, but his son and grandson need not ; for them, 
wiom require , possession is of weight,” only means, that the maker 
of the title alone is punishable in default of jiroving it, and not his sons 

or other heirs : but the fullihncnt of tlieir intent does 
jiot consequently [follow]. Even as H<inta says “ He 
by whom a title has been acquired, is subject to penalty in case 
of not producing it ; but not his son, or his grandson ; though the jios- 
session of these two also, is forfeited.” Yajhavalkya “When a person 
(lies during his defence of a cause, his heirs skall support it ; enjoyment 
held without legal title is there of no use.” J Lai vs, tliose who take 
shares in his estate, whether sons or other pen-sons. //, tlie title in dispute. 


5. On the other hand : it may be said tliat tlie assertion of pos- 
session during a long sjiacc of time lieing requisite as 
Oppoiieni-’s ar- proof, is contrary to law ; because the prosecutor's 
gument. defeat also occurs, from enjoyment ])y anotlier during 

a very short space of time ; from what the same author 
says '‘Loss accrues to him, who for twenty years oliserves his land 
enjoyed by another without intei'fering ; and in tlu^ case of movable 
pro])erty, for ten years.” 

0. To this it is answered, that it only means there shall be a loss 
of the fruits, or profits produced from the land, or 
llefuted. other thing litigated, for so long as the owner has ob- 

served [its occupation] by another, uncontested by him; 
but not loss of the land, or other thing itself also, because such inter- 
pretation would be contrary to the [former] text,^ " He who enjoys 
without right,” &c. 

7. K^tyayana "This law has been clearly settled, that no 
weight of title attaches tp the* possessiim of him who 
Possession in- violently carried off cattle, women, men, or other 
valid. [animals] ; neither by his son after him.” Narada : 

" A pledge, boundaries, a minor’s estate ; deposits, both 
specified and unknown ; women ; the property of the king, and that 


1 — Maciiaghten, p. 2 Maenaghteii, p. 433. 

4 — Reports, vol. 2nd. 373 — Macnaghten, p. 424. 6 — Para. 2nd. 

0 — A somewhat similar t(*xt is found in Macnaghten, p. 424. 
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of ^rotriyas, are not lost to the owner’s by another’s possession of 

tliem.” Mann } “ A milch-cow, a camel, a riding 
XXXI. horse ; [a bull, or other beast] which has been sent to 

be tamed for labour ; and other things used with friend- 
ly assent, are not lost, [by length of time], to the owner/’ Sent to be 
tamed, what is given in charge to another for the sake ot taming. 


SECTION HI. 

Oil evidence by ivitnesses (SdksM). 


1. In the TodarSnanda, Narada says: ‘‘But in 
doubtful matters, when two men are disputing, strict 
attention must be paid to their witnesses, as to what 
was seen, heard, or understood.” 

2. Brhaspati states the distinctions of them : “ Witnesses are de- 

(ilared to be of twelve sorts, written, caused to be writ- 
Their nature. ten, concealed, or recollected f a member of the family, 

a messenger ; a spontaneous witness^ and one in 
answer; another man employed in the business ; the king ; his superin- 
tendant [adhyaksha ;] and likewise the village.” Written, entered by 
the plaintiff in a deed. Caused to be written, one entered [in the 
same] by the defendant at the plaintiff’s request. Concealed, one 
made to hear behind a partition, or the like. Recollected, reminded 
from time to time of the business [to be proved]. Spontaneous, a 
witness coming to give evidence of his own accord. One in ansiver, 
speaking after other witnesses, upon hearing or being told [their evid- 
ence]. Siipcrintendent, the chief judge : and this is meant to include 
the assessors and other [members of the Court], by reason of this text 

of K^ty<"iyana : “ The secretary, chief judge, and asses- 
XXXII. sors in succession, [are witnesses when the king pre- 

sides in a cause.” 

3, The same author® says : “ There shall be nine, seven, or five, 

[witnesses] ; even four or three ; or two may be taken. 
And number. if they are both ^rotriy avS^'cC ; a single witness shall not 

be examined at any time.” Written witnesses shall be 
two, as well as concealed ones ; three, four or five, shall be the number 
of those caused to he ivritten, sponta7ieous, reminded, men of the family, 
and likewise, those called in answer ; a messenger, and accountant, and 

— — ^ 

. 1 — Chap. 8th, V. 146. 

2 — Bentham’s Treatise on Evidence, page 26—57. 

3— Ditto, ditto, page 89.— The term in Sanskrit signifies ‘ self-willed * 

4— The last hemistich is omitted in the text, and supplied here from Macnaghten, 
page 4)4<2. 

5— Probably Brhaspati, elucidating his own preceding text. 

(«) Brahmans well read in the Vedas,— -iV. 

P 
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iiicewise one employed in the business, may give evidence as a single 
^v’itness, and the king, as well as the superinteudant [and other ohicers 
of the Court.”] 

4. y ^jilavalkya declares the admissibility even of ih^xvritten witness 

and the rest, as a single witness, witli mutual consent of 
One witness both parties d “ By the consent of both parties, even 
when legal. one person, of virtuous knowledge, may be a witness.” 

Vyiisa : “ A witness, whose actions are pure, and who 

knows his duty [towards men], whose word is known, is admissible, 
even if the only witness, when it is necessary, in criminal cases.” W hose 
word is known., often seen to be a speaker of truth. A single witness, 
if unconnected with the party, may be taken in cases of deposit and 
tlie like ; for Katy^yana says : “ In a very secret deposit, even one single 
witness is declared admissible ; as well as one witness, sent by the 
plaintiff in a case of things borrowed for use,” Borrowed, ornaments 
or other jewellery, as ear-ornaments or tlie like, obtained for the sake 
of a wedding, or the like. The same autlior says one witness is also 
admissible in disputes about saleable articles : “ They shall cause the 

article to be identified by the very man who finished it ; that single 
witness is in such a dispute declared good evidence.” (a) 

5. VyiCsa details their qualifications : Persons religiously 

brought up, fathers of sonsj^purely descended, of a good 
Ijc <l^ali- family, veracious 8})eakers ; constantly j^orforming theii’ 

duties towai’ds Gods and men, who have forsaken hate 
XXXIII. and envy; ^rotriyas, and tliose independent ; learned 

men ; persons stationary ; and young men, may all be 
received as witnesses in case of debt or the like, by tlie wise.” 

6. N^rada : ‘‘ Among companies o^ artizans, men who are artizans 
shall he witnesses ; and men of one tribe among those of the same ; 
foreigners [outcasts] among those living outside, and women among 
womcji.” KStyiiyana tells us who are men of one tilbe [varga] : 
“ Bhfgu calls them men of one tribe, who are wearers of [false] tokens,‘^ 
members of joint companies and of separate trades;^ and otlier mer- 
chants ; also communities [Samuhastlia] and other such men. The 
Nayakas of the several communities, whether of slaves, bards, wi-estlers, 
or the drivers of elephants, horses, and carriages, are termed in law, 
Vargi.” Y^jnavjilkya makes this mention of those of anotlier caste 


1 — Macnagliten, page 

{a) By Act II of 1855 sec. 28, except in cases of treasoi^ the direct evidence of 
one witness, who is entitled to fall credit, shall be sufficient for proof of any fact, but 
this provision shall not affect any rule or practice of any Court that retjuires corrobora- 
tive evidence in support of the testimony of an accounplice or of a single witness in 
the case of perjury. - 

2 — Lihgl. The context would induce us to apply it to the Lihgatt Vaiiis of the 
Jlakhan, who do actually wear a liiiga upon their arms as a distinctive mark. 

3— ^teni and Prgi, for whicli see chap, bst sec. 1st para. 10; 2d para. 1st— and 
chap 12th para. 3. 

4 — Macnaghten, p. 442, Dig. 1st 
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There should [in general] be three witnesses ; persons who take de- 
light in acts ordained in the Veda and in sacred law-books ; and pro- 
perly, they should be of the same sex and class with the party for 
whom they give evidence : but, if that cannot be, those of all classes 
may be examined.'* 


7. The same author tells us who are excluded -} “ A woman, a 

minor, an old man, a gamester, an intoxicated person, 
witne^^es^^^ ^ ^ madman, an infamous person, a juggler, an inhdel, a 

forger, one deformed, one degraded from caste, a friend, 
one interested in the subject-matter, (t) a partner, an enemy, a robber, a 
j)ublic offender, one convicted, an out-caste, and othei*s, are incompetent 
witnesses." An out-caste, turned out by his own family. From the 
phrase, slaves and others, and the like muvst be understood. Brhaspati ; 
“ The evidence of a mother’s father, and of a father’s brother ; of a wife's 

brother, and her maternal uncle ; of a brother and his 
son ; a friend, and a daughter’s husband, is inadmissible 
in all disputes." N^irada “ He, who not having been pointed out, 
comes and offers his evidence, is teclinically called a self-spoken man ; 
he is not proper to be examined in evidence." KStySyana.^ Of wit- 
nesses 1 ‘ecoided, and summoned by a litigant party, should one utter a 
contradiction, all will be rendered incompetent by that contradiction." (c) 


XXXIV. 


8. Of these also, N^ra^a declares in some cases the admissibility : 

“ Slaves, degraded persons, and the rest, who are de- 
Exceptions. dared not to be [legal] witnesses, may also be admit- 
ted to give evidence, with due consideration of the 
weight of the matter in dispute." In the absence, says Manu 
“ On failure [of witnesses duly qualified] evidence may [in such cases] 
be given by a woman, by a child, or by an aged man ; by a pupil, by a 
kinsman, by a slave, or by a hired servant." Yiljhavalkya “All 
]>ersons may be witnesses in cases of adultery, theft, aflray, and crimi- 
nal business." Here, the separate mention of adultery, and the rest, in 


J — Macnaghten, p. 440 ; Reports 1st 105-6-7. * 

{b) Bj Act 18 of 1855 sec. 11, no person shall, by reason of any interest in the 
result of any suit or of any interest connected therewith or by reason of relationship to 
any of the parties thereto, be incompetent to give evidence in such suit. — Ed, 

2 — Macnaghten, p. 446. 

3 — Macnaghten, p, 446. 

(c) Act II of 1855 sec. 14 enacts that the following persons only shall be incom- 
petent to testify. 1, Children under seven years of age, who appear incapable of receiv- 
ing just impressions of ^he facts respecting which they are examined, or of relating 
them truly. 2, Persons of unsound mind, who, at the time of tlieir examination, appear 
incapable of receiving just imprtissions of the facts respecting which they aiy examined, 
or or relating them truly ; and no person who is known to be of unsound mind shall be 
liable to be summoned as a witness, without the consent previously obtained of the 
Court or person before whom his attendance is required, Bv sec. 15 any person who, 
by reason of immature age or want of religious belief, or who oy reason of defect of re- 
ligious belief, ought not, in the opinion of such Court or person, to be admitted to give 
evidence on oath or solemn aflirmation, shall he admitted to give evidence on a simple 
affirmation declaring that he will speak the truth, the whole truth, and nothing but 
the hiith. — Ed. 

4 — Cba[>. Bill V. 70. Reports 1st 105. 5 — 


Macnaghten, p. 147 
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treating of actions of a criminal nature, has reference to the act of 
adultery or other [offence] in a secret way. U^anas : A slave, a blind 
man, one deaf, a woman, a minor, an old man, and the like, these 
persons also, if unconnected with the party, are admitted as witnesses, 
in criminal cases.'* Unconnected, not partial to either side. 


Objections to 
receipt of eri- 
dence. 

XXXV. 

and proceedings 
thereon. 


9. Bihaspati : Witnesses acquainted with the matter, if there 
be any objections to them, they shall declare faulty ; 
if the opponent charge as faulty [.witnesses] who have 
no fault, he is worthy of a fine equal to it.” The op- 
po'nent [vd.dl] here means the defendant. Equal to it, 
an amount equal to what forms the ground of suit. 
Vy^sa : Objections to witnesses are to be recited in 
court by the defendant ; and they shall cause to be 
read out [to the witnesses] all the objections, when 
taken down in writing, and they shall give a reply to 

them.” The meaning is, ‘ having clearly set before the witnesses the 
disqualifications alleged, as taken down in writing [from the Defen- 
dant], they shall be made by the Couiii to state their exjdanations on 
the subject.' The same author says : “ But on their admission [of the 
disqualifications], their evidence is never at any time fit to be received. 
But [if the case is] otherwise, the objections must be substantiated, 
with evidence, by the Defendant.”^ “ A person failing to establish an 
exception openly made against witnesses, should be punished ; but if 
proved, the witnesses are to be dismissed, and dei'>rived of the privilege 
of giving evidence.” Moreover, they shall undergo humiliation in 
the mode consonant to the ^^stra : provided the plaintiff’ ’s sole reli- 
ance has been placed on the veracity of the witnesses.” If otherivisCy 
in case of their not confessing. Substantiated, made to acknowledge it. 
With evidence, by proof. The meaning is, that the charge shall be 
substantiated as clearly as possible. 

10. However, this text : Objections to witnesses, apparent to 

. , the members of the court, or those universally adrnit- 

nations world to be true, are tP be taken for grant- 

ed, and not to be considered as requiring proof with a 
view to obviate that particular disqualification,” has reference to wit- 
nesses publicly known to be in the confidence of the party. ^ In case 
of these disqualifications being unknown to the defendant, the same 
author says : Those objections in proof [which are known] ,are to be 
XXXVI made manifest by assessors in the time [of trial], be 

declared by the defendant; but concealed faults are to 
be pointing them out from the ^^stra.” 

11. This is the meaning, ‘That concealed [objections] are to be 

declared, by quoting the ^^stra upon them, at [any], 
Time for stating time before the witnesses speak.' But they are not to 

be mentioned afterwards, for thus says Bxhaspati : 
For any legal objections to written deeds, as well as 


1 — Macnaghten, p. 448. 

2 — Bentham on Evidence, page 4-fi, ayiplics here, in as far as the Members of the 
Court arc not bound to shut Ihcir eyes to their own knowledge. 




VYAVAllA'RA MAYU'KIIA. CHAP. II. SECT. III. 


False wituess- 
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XXXVII. 


io witnesses, which may exist, are to be declared in the time of trial ; 
if mentioned afterwards, it shall not vitiate tliem as proof.” Mentioned, 
proper to be spoken ; that is, ‘ proper to be stated in the commencement, 
according to the rule of grammar, “ The affix [kta,] implies an act be- 
gun and not past^ and likewise an agent.” Here this affix denotes the 
agent. Here, their punishment is stated by K^ty^yaua : “ He who, when 
the matter has been spoken, shall charge, as disqualified, witnesses be- 
fore unsullied, and shall not state any cause for it, shall receive the low- 
est amercement.” In case of the inability of the witnesses to explain 
away the objections urged against them, the plaintiff must do it ; thus 
says Brhaspati : The action of him who>se documents or witnesses in 
a cause are alleged to be faulty, shall not be favorably adjudged, so long 
as he fails to clear them from the charge.” Then, the documents, &c. 

12. K^tyayana declares the punishment for suborning false W"!!- 

nesses : '' He, by whom false witnesses have been set 
eSubornation of through wicked desire of gaining any object, shall 
perjury. liave the whole of his property confiscated, and then 

have his object made null.” Object made null, go without the object 
of his suit. 

13. Narada declares tlie means of discovering false witnesses : 

He who, by reason of his wicked state, caused by his 

own crimes, appears as if ‘irresolute, goes from place to 
place, or mns after every person ; who suddenly coughs 
much, and likewise every now and then draws his 
breath ; who scratches, as if writing, with his feet ; and 
who shakes his hand and clothes ; whose face changes colour, and whose 
forehead sweats ; whose lips become dry, who looks above and about 
him, and who speaks much, in a hurried manner, without restraint, un- 
questioned, such an one is to be known for a false witness : they shall 
punish one so sinning severely.” 

14. KatySyana and Manu” state tlie mode of examining witnesses : 
“ In the forenoon, let the Judge, being purified, seve- 
rally call on the twice-born, being purified also, to de- 

clare the truth in the presence of [some image, a sym- 
bol of] the divinity, and of Brahmans, while tlie witnesses turn their 
faces either to the North or to the East.” Manu ? “ The witnesses 
being assembled in the middle of the Court-room, in the presence of 
the plaintiff and the defendant, let the Judge examine them, after hav- 
ing addressed them [all together,] in the following manner : ‘ What ye 
know to have been transacted in the matter before us, between the par- 
ties reciprocally, declare at large, and with truth ; for your evidence in 
this cause is required,’ 

15. In disputes about kine, horses, and the like, the same author 

requires the production of the tiling in dispute : In 
the presence of the plaintiff and defendant, and in com- 

^ pany with the thing to be proved, they shall cause 

them to state their evidence openly ; not at any time 

l--Cole. Mit. 306. note. 2— Chap. 8th v. 87. Maeuagliten, p. 447. 

3 — Chap. 8th v, 70-80. Maciiaghtciq 447. Strange, 1st 310, 
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without having it before their eyes. Evidence may be given upon the 
disputed article alone, without either attending, in some cases ; this is 
the law in causes respecting quadrupeds, and likewise in those for bi- 
peds, and fixed property.” In disputes about articles of weight, num- 
ber, or measure, ^ they may also in its absence, cause the witnesses to 
state their evidence. In all matters capable of proof, evidence is requi- 
site, but not otherwise.” Without either, in some 
cases; that is, without both the plaintiff and defen- 
dant, in presence of the disputed article. In sOme cases, meaning, 
in cases of quadrupeds and the rest. Articles of weight,, gold, or the 
like, proper to be weighed. Of number, coin or the like, fit to be 
counted. Of measure, things proper to be measured, as rice, wheat, 
and the like. In absence, in default of the production of the thing to 
be proved. In matters capable of proof, in disputes at law. 

16. In cases involving murder, the same author says, the deposi- 

tions of witnesses are to be taken in presence of Siva : 
yurtlier rules « charges of killing living creatures, tliey shall de- 

t *1 w-iTn n f Q J jl* *1 * J.* * • 1 /• 1 i 

liver their evidence in presence of (^iva; in delault of 
the marks, they shall cause them to deliver it; not 
otherwise.” It, the dejiosition of the witnesses, to be given in default 
of marks of the murder. Otherwise, in existence of marks of tlie mur- 
der. The same author says *: “ Procrastina^tion must not be used by 

the king in the examination of witnesses ; it becomes a great fault, by 
reason of the time [lost], and bears the quality of denial of justice.” 
Nevada : “ Having called the witnesses, and bound them down firmly 

by an oath, he shall examine them separately, all of them well versed 
in the established rules of life, and acquainted with the matter in dis- 
pute.” Vasishtha : “ That act, which was seen by all of them togethei-, 
iT=? to be told by them even in the same manner [together] ; but that 
which w^as [seen] by them sepaiute, shall be related separately by each. 
XXXIX where the acts known by the witnesses, were done 

at different times, each shall then bo made to depose 
[separately] ; this rule is declared.” 

17. Manu Let the Judge cause a Brfiliman to swear by his 

veracity ; a Kshatriya, by his horse, or elephant, and 
his weapons; a Vai^ya, by his kine, grain and gold; 
^ a mechanic, or servile man, [C^udra] by [imj)recating 

on his own head, if he speaks falsely,] all possible crimes.” Bukhmans 
who tend herds of cattle, who trade, wdio practise mechanical arts, who 


1 — The gloss enumerating only articles of quantity, it might^be doubtful, did com- 
mon sense allow such a su})positioii, whether articles measured by length were not 
excluded, but the latitude always claimed for that frequently occurring phrase, ‘the 
like,* 'Would include measures of length as well as q^uantity. J*di, et csetera, the like, 
the rest. The same i§ not unknown to the English law. Burn’s Justice, Preface 
to 1st edition. “Also, upon another account, he hath sometimes made use of more 
words than otherwise he would have done, namely, to avoid the frequent repetition of 
the term, &c. which is a 'i^agne expression and apt to create uneasiness in the reader’s 
mind, for that he cannot be satisfied from thence how much or how litlle is intended 
to be understood.” 

■2— Chap. 8th, V IKI, 1U2. see pobi, Chap. 3, para. 3. 
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pioleiss dancing and singing, who are hired servants, or usurers, let the 
Judge exhort and examine as if tliey were (y^udras.” ''They who are 
fallen from their proper sphere of life ; they who live by the bodies of 
others ; they who long for the privileges of twice-born men, are to be 
examined as if they were (JMras.’’ Tlie meaning is, that he should 
exhort them thus : ‘ By speak hig contrary [to truth], your honourable 
cliaracter will be lost,’ or the like. 


18. The test fgr depositions of witnesses is declared : " The king 

T .if fp P shall declare the matter in dispute clearly proved, if 
e o V en e. evidence be nothing wanting as to the place, [or 

country], the time, age, thing in dispute itself, the name, caste, [family 
or kind, its weight [or measure].” Y^jhavalkya states this [rule foi j 
decision on the counter-statements of witnesses d " If the evidence be 
discordant, the testimony of the greater number shall prevail; if the 
witnesses be equal in number, the testimony of the virtuous ; if vir- 
tuous men depose two inconsistent facts, the testimony of those who 
are most eminent by their honesty.” 


19. The same author declares the punisliment for not deposing 
after liaving agi*eed to give evidence : " If a man does 

} unisbmeut for g[y (3 evidence, he shall 1)6 made by the king to 

evidcm^. ° *P^y whole debt, with a tenth imposed besides, be- 
fore the lapse of forty-six days.” The whole, including 
interest. A tenth, together with a tenth share. This tenth share is to 
be taken [from the witness] by the king; and the debt, with its in- 
terest, is to be taken [from the same] by the creditor. This is on the 

authority of tlie Mit^kshar^. The punishment for re- 
fusal to give evidence, by a witness knowing [any thing 
of the matter] is tlins stated by the same author He who, having 
been called on for his testimony, being influenced by his passions, con- 
ceals it from others, should be made to pay eight fold, and if a Brahman, 
should suffer expulsion.” Be made to pay, eight times as much as the 
line laid dowTi for a defeat ; if he be a Br/ihman, and unable to pay this 
fine, he is to be banislied. Kshatriyas and tlie other [lower castes] are 
to be made to work at their own proper profession, according to the 
MiteiksharS. 


20. Manu '? " The witness who has given evidence, and to whom 

Eurthcr test within seven days after, [a misfortune] happens, [from] 

disease, fire, or the death of a kinsman, shall be con- 
demned to pay the debt, arid a fine.” Y^jnavalkya ; " Even when 
evidence has been delivered by witnesses, if other more excellent wit- 
nesses, or double tlie number of the first, depose contrary to them, the 
first witnesses shall be de*clared false.” 


. 21. N^rada : " But after the cause has been de- 

Limit to receipt aJl proof, whether by documents or witnesses, 

evi ence. shall be useless, provided it were not made known 

before.” 


1 — Cole. Digest, 1st, 233, note. Macnaglitcn, p. 44-9. 

2 — Macnaghten, p. 452. 3 — Chap. 8th, v. 108. 
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22. Yajuavalkya declares a command for witnesses giving 
untrue statements in some cases, and the penance for 
Perjury when doing d Where men of the four great classes would 
^ * be liable to suffer capital punishment, there indeed the 

witness may speak untruths : A S<1rasvata oblation must be presented 
by regenerate men, for the sake of purification from the offence.” 
Vishnu declares the penance for ^fidras : “ And a shall give 

one day’s fodder for ten kine.” One days, that is, what will be fully 
sufficient for their food during one whole day. Thus far of witnesses. 


CHAPTER 111. 
Oil Ordeal, (Divya). 


1. It has been thought useless and unnecessary to translate the 
Chapter on Ordeals, of which a sufficiently copious account is given in 
Sir F. Macnaghten’s work on Hindu Law, page 460 et seq., to which, 
as well as to a very interesting paper in the first volume of the Asiatic 
Researches, page 389, on the same subject, the reader is referred. But 
as one mode of Ordeal is by oath, the section relating to it is here added, 
for the satisfaction of those who consider an-oath necessary duly to ap- 
preciate testimony ; though it will be observed, this oath of Ordeal 
evidently refers to the litigating parties, and not to witnesses. 

2. Nine modes of Ordeal having been discussed in order, [as 
, p enumerated in the following text of Brhaspati 9 “Or- 

ine SOI s 0 i . Scales, by Fire, and by Water, [are the 

three first] ; that by Poison [the fourth], and by consecrated Water, 
[Kosha] is the fifth ; that by Rice is stated as tlie sixth, that by Burn- 
ing Oil the seventli, that by Iron is named as the eighth, and that by 
Lot is recorded as the ninth,” ^if^it**** * 

********. we come to 


1 — Macnagliten, p. 454 q. v. 

2— Ellis’s Lectures, part the third. “ Oaths and Ordeals ; tlie several kinds of 
expurgatory ordeals [namely, according to Yajhavalkya and otlicrs, agni-divyam, by 
fire; Jala-divyam, by water; Visha-divyam, by poison ; Kosha-divyam, by holy water; 
and, according to Ndrada and others, Tandula-divyam, by chewing dry rice; Tapta 
mdsha-divyam, by taking gold from clarilied butter while liot ; Phala-divyam, by the 
hot ploughshare ; Dharmaja-divjam, by taking one of two images, representing justice 
and injustice, from a covered pot] ; occasions ou wliich the oi4eala may be lawfully 
performed ; the penalty incurred by the party demanding the ordeal, in case his adver- 
sary succeeds in performing it ; the seasons of the ^ear in which, and the persons, con- 
sidered with respect to caste, a^e, sex, &c. by whom, the several ordeals may be legally 
performed ; nature of the ordeals to be performed in suits for property, determined by 
the value of the thing in dispute ; places where the ordeals can be legally performed ; 
the punishment to be iiiHicled for failure in an ordeal; ceremonies common to all or- 
deals, as upavAsanam, fasting, &c. ; particulars to be observed in the performance of 
the several ordeals ; and first, in the ordeal of the balance : materials of which the 
scales are to be made ; mode in which this ordeal is to be performed ; the same with 
respect to the ordeal by lire, water, poison, holy water, rice, gold, the plough-share, and 
images; different kinds of ioiprecaion/ oath, and occamn:^ oh (chich they are lawful'} 
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Oaths [(^apathfe,] Mami:^ '' Let the Judge cause a Brahman 
to swear by his veracity : a Kshatriya, by his horse, or 
LXXXL^ * elephant, and his weapons ; a yai 9 ya, by his kine, 

grain, and gold ; a mechanic, or servile man, [^udra j 
by [imj)recating on his own head, if he speak Msely,] all possible 

crimes.’' And Bxhaspati says, “ A man’s honour, vehi- 
weapons, kine, seed, and gold; [imprecation] by 
* the. feet of the Gods and of Biiihmans, and by the heads 

ofhis children or wife ; all these oaths are declared at all times attainable in 
small disputes. In criminal accusations, ordeals are declared puri- 
hcatory.” (a). 

4. Yaj navalkya : He, upon whom no fi-ightful calamity happens, 
whetlier by the act of God or the King, within the term 
1 1 fourteen days, shall be held pure ; there is no doubt." 

Frlylitfid, great. One of small moment, according to 
the Mit<4kshara, [does not affect him], because of the non-inviolability 
of mortal bodies. Kc^tyayaiia also : He to whom a frightful calamity 
does not happen, whether by the act of God or the King, within four- 
teen days, is to be known as one pure by his oath." Calamity, accident. 
LXXXir Friyhtfid, causing great anguish. According to Vacha- 

*spati Misra and Smjtrtta Bhattaeh4rya, a small acci- 
<lent does not affect him, •because it is the lot of humanity. Again 
Katy.4yana says : '' Now in case of contradiction [of the oath] by ten. 
Gods, within twice seven days, the debtor shall be made, by every pos- 
sil)lc means, to j)ay the money sued for, and a fine as well." “ When 
to liim alone, and not to all, there ha])pens disease, fire, or the death of 
a near relation, he shall be made to pay the debt, and a fine." “ Fever, 
dysentery, boils, great pains in the deepseated bones, diseases of the 
eyes, ot- of the throat, or madness, and pains in the head, with loss of 
use of the hand, are the heaven-directed diseases of mankind." In con- 
trad lotion by Lkc Gods, death of a relation or the like, happening to him 
alone. By this, [is intended], the exclusion of epidemic diseases nnd 
the like. Here, by the pliraso to him alone, distinguishing the before - 
mentioned debtor, is meant the mark of disease or the other calamity 
accruing to the debtor alone, not to his sons or other [relatives] : and 
those, only great, not slight ones, as has been already mentioned. By 
this reasoning, it means only a mark appearing against the defendant 
himself, as some uncommon disease, or the like, according to V^chaspati 
Misra. For this very reason, the death of a near relation is specified, 
but not their diseases or the like. 


1 — Chap. 8tli, V. 113, Ante. Chap. 2, Sec. 3, para. 37. 

(a) Act V. of 1840, which substitutes solemn affirmations for oaths among Hindus 
and Muhamadans, does not extend to any declaration or affirmation made in any of Her 
” ijc, sty’s Courts of justice. Sec 1 Mad. II. C. Hep. 99. — Ed. 

B 
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CHAPTER IV. 

On INHEBITANOE, [OA'YA-VrBHA'OA]. 

SECTION I. 

Of Property oi' Ownership, (Srcdva), 


1 Now we eoiBO to speak of such owoiersliip, as is necessaty 
for cle(‘idiug regarding lieritahle })roperty. The distinc- 
Gerieratiou of as to its power and operation, are produced by 

purchase, acceptance, &c. The reason ot this is, that 
tlie causes of purchases, &c.arise from vrorldly transac- 
LXaaII . alone, not from the (^Mstra ; for proprietary rights 

understood even by those iK)t acquainted with that sacred 
coue, in deducing it from which tlie subject is needlessly enlarged. 
Bhavan^tha is of this opinion in his Naya Viveka. 

2. As for the text of Gautama ■} ‘‘ An owner is by inheritance, 

purchase, partition, seizure, or finding. Acceptance 
Text of Gauia- ^ llrahman an additional mode ; conquest for a 

\m cxplaiued. Kshatriya ; gain for a Vai(j‘ya or C^iidra,” it is by way 
of repetition in matters established in the world. For people admit 
inheritance [to be] in that, which becomes one’s own by the mere loss 
of the owner’s property therein. The word mere is used to include 
purchase, seizure, [or acceptance] and the rest. Here even, in such like 
loss, the word inheritance, has force; by reason of its joint application [in 
the text] to purchase and the other means of ownership. And the 
same may be proved by the argument, that ‘ without admitting a cause 
[there can be no efieetj.’ 

3. According to D]i^re<;vara A'chtfrya : ^ Tlie ownership of sons 

Arn-ument, that the rest,- in the wealth of the fiither, is not genera- 

ownership is gone- ted ])revious]y during his life, but is produced by par- 
rated hy birth, not tition.’ And the author of the Smrti Sariigi'aha says 
by partition. But it is not so ; for, from the plain sense 

LXXXIV. of this text: “ Even by birth, ownership in wealth is 
obtained,” and other similar ones, it is evident, that, ownership in the 

father’s wealth de})ending on the filial relation, it is generated even by 

A._i vpcmlhs;! from this text of 

is the same, in 
or in a corody^or in chat- 


Yajnavalky 


iori [prasakteK] 


244 - 250 . Keporis vol, 2d 312. 514. 
2-Colr. Mil. 277-8, 
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is no equal ownership in [property] acquired by the great-grandfather, 
and other [more remote ancestors]. And tlie argument of ‘ cause and 
effect' might here be repeated. 

4. As for this text of Devala d “ Wlien the fether is deceased, let 
the sons divide the father’s wealth ; for sons have not 
Text of Bcvala ownership, while tlie lather is alive and free from 

defect the first hemistich comprehends up to tlie time 
of partition, because it declares the [ascertainment or] insti'umont, or 
agents, of the [act or] ceremony ; but tlie last hemistich refers to their 
dependance, as declaring the same person’s praises ; but it does not mean 

the absence of ownership. It is also made clear in this 
and of fankha. text of Qankha: “ From this it results, that while the 

father lives, sons shall not divide the wealth : even if 
there should be aftei'wards an increase by [means of] them, still the 
sons are unfit, by reason of their dependance uj»on tlie wealth and 

religious offices of the father.” Here, dependance 
explained. is specified immediately, with a view more strongly 

to inculcate the foregoing proliibition. ' Even rf 
by them sidjseqnently, [be made]’ is the proper interpretation. By 
themy by the ^ons, su})ser]uently to their birth. IncrcasCy what is 

obtained by a(*ceptance, or the like. The proposition 
IjaaaV. . •( jp property accepted by sons or other 

[heirs], their dependance [is clear] from the [father’s] undisputed owner- 
ship, how [can we doubt their dej)endance] in pioperty acquired by the 
father.’ And this dependance attaches to partition, supererogatory 
moral observances, industry, and the like. So also H^rita d “ While 
the father lives, sons are not independent in regard to the receipt and 
alienation of wealth, to the partition of it, or to censure.” By the words 
and supererogation is pointed out. Censure, according 

to Madana, means, reproving of the slaves ai \ d other [househol d servants]. 

5; As for this text The father is master of all gems, pearls 
Ajionvmous text corals; but neither the father nor the grandfather, 

touching tlie pow- whole immovable estate,” it also means the 

er of tlie father father’s independance, only in the weariiig and other 
and grandlathcr, [use] of ear-rings, rings, [<fee.], but not as far as gift or 

: neither is it with a view to the ces- 
lip on the production of a son. This 
very meaning is made manifest also by [the text] noticing [only] gems, 
and such things as are not injured by use. Even so, this text ;■* Though 
immovables and bijieds have been acquired by the man himself, a gift 


explained. other [alienation 

sation of the cause of his owners 


1 — Colel9, .Kin. Ya. page. 9. Digest 2d, 522. 

2— ~Colebrookc’s Jlniuta Vaha5ia, 19.— Digest, 2d 627. q. v. Jn all the translations 
of this text, as well as in some of the original versions of it, there is nothing about 
“partition.’' The word has crept in from a modern copy of the Mayukha procured at 
Benares, and used in preparing it for the prc&s. It will be observed that there is a va- 
riation in the readings of the last part in all the books. 

3 — Cole. Mit. 254, whore the word “ sarvvasya” is translated '' of att [other mov^ 
able property j but the present version is made conformable to the interpretation of 
our author. Reports 2nd 451. 

4 — Tu some works this text is assigned to Yyasa, Here and in the 
ge 257; it io anonymous. 
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or sale oftliem should not be made without convening all the sons/’ is only a' 
])rohil)itiou against their gift, sale, or the like, not against the use of theiii' 

G. Now the pre-existing undefined [joint] ownership of more than 
one brother or other [co-heir] is, by partition between 
each, defined and made apparent. On this point some 
by *' ' [ownershi])] is })roduced difterent, 

•tition. ^ separate portion, by the destruction of the former 

ownership contained in the common ]>roperty.” But, 
justly speaking, since prolixity arises in considering the production of, 
another owmership on the destruction of the former ; thei'eibre [sepaiute] 
LXXXVI ownei’shi]), existing even originally from community 

[of interests], is discovered by partition, by the result 
furnishing separate substances or things. 

7. To return to the Text d Acceptance is Jor a Brdhman an ad- 



as relates i 0 Bmh- and the other [five modes common to all], this accept- 

ance is, for a Brahman alone, an additional mode. It 
results therefore, that conquest and the other [modes onumerated] are 
in like manner [additional] for Kshatriyas ai^d the rest. 

8. In coiupiest also, where the property of the conquered consists 
in houses, lands, money, oi* the like, there alone [own- 
ership] is acquired by the compieror ; but in the re- 
venues^ of the conquered, the conqueror possesses the same, but no 
property in them. Even so in the sixth [book of the MimSihs^] : “The 
whole earth must not be given away by the king of the world, neither 
'fhe kinn- has no [whole] district [mandala] by tlie ruler of that dis- 
right to the soil, trict.” But the ])ropci'ty in each village, house, or 
but iitercly to tho other [portion] of a whole country or a district of it, 
revenue arising belongs solely to the owner of the soil [bhfimika] or 

other []:>roprietor] . Tlie revenue only [may be taken] 
by the prince. Therefore, in gift, or other alienation of such lands as 
are here made mention of, a gift of the land is not bi-ought about ; we 
must oidy suppose a mere livelihood [given by the prince out of his 
revenues]. But in purchases from the owner of the soil, even owner- 
ship accrues in the [property transferred], whether houses, land, or 
other. Then indeed, the benefits of a gift of land also may be obtained 
from it [by buy ingland from the ownersaud then giving it away in charity.] 

0- Gain, [Nirvishta] is tliat which is acquired by usury, agri- 
culture, commerce, tending of animals ; and [secondly] 
To A ai^yas and -what is acquired by service?. From the dictionaries, we 
^ find the synonyme;:^ of ‘ Gain’ to be, ' Hire,’ and ' En- 

LXXXYIL joyment.’ Hire again, is defined to be Service. En- 

joyment, is usury nnd the rest. Here, the fiist men- 


1— Of Gautama, para. 2. 

2— 'The terms, ‘kara grahita,’ 
inscriptkn in As. Ecs. Dlh, 4Py note 


‘kara gralia/ arc used iu the same sense in the 
q Y. 
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Opponent’s 

ariruineiit 


tioned [are sources of gain] to the Vai 9 ya •class: The second [service] 
to the ^udra class. 

10. Now, the reason of sale and other transfer of property, is to he 

. deduced solely from worldly motives, [and not from 

(Iravvn^ ’ witli which proposition wc set out.] And in like 

manner, poj)ular practice is established in the owner- 
sliip of calves and other [produce] of a man’s own cow, or the like : but 
it would not be so, if it depended on such means only as the law fur- 
nishes [for deciding such a question], because we do not learn from the 
law the means of distinguishing the produce of one’s own cow or the 1 ike. 

11. Yet, [an opponent may say] : ‘ Tliere may be ownership iii 
daughters, sons, or other issue of a wife, in the same 
way as there is in the produce of one’s own cow ; [and], 
a case of necessity being assumed, [for instance,] by 

the rule : In a vi 9 vajit sacritice a man gives the wliole of his posses- 
sions,” the gift of every thing being granted, the necessity thence arises 
for the gift of a daughter or son, and therefore your reasoning from the 
sixth book of the Mimamsa, [that they are not to be given], will be at 
variance with such rule.’ 

12. [I aiiJiwer] No ; because there being no such pro])erty in a 

Kefuied th^re is in a cow or the like, there cannot be 

" ’ any property in the children produced from lier : And 

in a worldly sense, tlie reason of ownership is determined, solely in the 
production of that which contains the principles of ownershi]). Neither 
can it be said, that pro})erty may also exist in wives, fi'om acceptance 
in marriage] ; for then, by reason of the absence of propeu'ty })osscssed 
by Kshatriyas and the other [two classes in] their Avivi's, from their 
want of the [right of] acceptance, thei*e is also a want of it [pi‘0])erty] 
in their issue. 


Arguiuent 
drawn IVoin atfjlia- 
tiou of an adopted 
son. 


13. Therefore, since the text '‘This laAV is propounded by me 
in regard to sons equal by class,” ]‘estricts the biking 
of an adopted son solely to one e(iual in class ; aiul 
since with respect to Kshatriyas and the rest, acce})t- 
ance of an adopted son is even secondary ; then also 
with respect to Brilhmans, it is not the ])rincipal mode ; 
because it is contrary to reason to have two contrary, but connected, 
explanations of performing one and the same rite. 

Neither can it bo said that a Brahman alone is entitled to the 
rite of accepting a son, and that a Ksliabriya is not 
efititled, since we knoAV that tlie riglit [of accepting a 
son] doSs })ertain to them, from the following and other 
texts of ‘^auiiaka and others^ * “ ^ HnTioLfnv’a 


Power of adop- 
tion not restricted 
to Brahmans. 
LXXXYIII. 


A daughter’s son as 
well as a sister’s son, are affiliated by C^kldras.” Even 
so, in the marriage of a BrShman Avith i>he daughter of a Kshatriya or 
other [loAver class], by the Br^hmya rite, the secondary I’ank must Ixi 
admitted, both for the gift and acceptance ; otherwise they are pi-iuci- 
pal. Thus two explanations [of the same rite] arc [here again] oj^pos- 


'—Cole. Mit. 320. 


2 — Sec bcc, 5tli, p.ita 
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ed. As regards Kshatriya.s, the admissibility of all to Bralimya nup- 
tials and the rest is in no. degree contrary [to texts.] Even so Mi9ra 
in the Tantra Ratna has said : ‘ The gift of sons and the rest is inferior 
[or secondary].’ 

1 5. Neither are we to suppose [absolute] property, merely because 
A 'C-bT b* laws of language [admit the expression], ' own 

f!nn <lauff5‘ter ; for in tlie same way as we say 

^ ‘ " own father,’ ' own motlier,’ and the like, the expres- 

sion also arises in speaking of kindred. If so, the power of the word 
' own,’ might likewise affect the term kindre^l, for in dictionaries we 
find: In the word I'indTed, the pronoun own [is feminine] ; in soul 

[it is masculine] ; in hhidrexl, it is^ [commen to] three [genders] ; and in 
the expression peculiar wealth, ‘ it is neuter,” 

IG. ' However, since in the sixth book of the Mimamsa, gift of a 
. slave born in the family is mentioned, this })oint must 

considered. Since proj^erty in the mother is want- 
ing, from absence of the complete power of gift, accept- 
ance, purchase, sale, and the like, then in the household-slave begotten 
on her, there is also an absence of the power, from the impropriety of 
it. This conclusion is conforimible to the argument with which we 
set out. - 


SECTION IT. 

Of Heritage, [Day a 


Refiaition of the 
Term. 

LXXXIX. 


1. Wealth not re-united, nor put back again into a common stock, 
and [still] admitting of partition, is Heritage; By not 
re~uvited, I mean to exclude wealth [never before joint, 
and now first] united for ])urposes of gain or the like, 
because the term ‘ partition of heritage,’ does not apply 
to dividing of [wealth] thrown together by merchants* 
In like manner we must also exclude re-united proj)erty, in the sense 
in wliich that term will hereafter be defined.- Even as [we find] in the 
Smrti Saihgraha : That whicli is received through the father, and that 
received through a mother, is described by the term Heritage : The 


partition.” The word father 
general, as a part for the whole. 

1— In the Aiaara Ko^a, page 1 OS, the expression is “ SvostriyAn dliane,” signify- 
iagi “the pronoun is not feminine, in the word wealth,” instead of * Svannije dhane,’ as 
here. Neither in the Trikindi, [p'lge 76], nor in the Madini, [page 154], is tlie readiiip- 
hke the MayukhA j and in the Benares copy, it is according to the Amara Koco. 

, section 9th. 
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11 

kind 


is of two 


This heritage is of two kinds, obstructed and unobstructed. 

When the life of the owner of the property, or tliat of 
his sons, or other [heirs], is interposed, tliat [])roperty] 
is [termed] obstructed ; for instance, the wealth of 
uncles, and the like. But where ownership accrues to 
sons, or other [next heirs], solely from affinity to the 
owner, without reference to other means of ac(^uiring 
property, [tlie heritage] is then unobstructed, as, the 
wealth of a father. This is the definition of heritage. 


Obstiiicied. 

And unob- 
structed. 


SECTION III. 

0/ ihc Partition of Heritage. — {Ddga-Vihh&ga) 


This N^rada declares d '' Where a division of the paternal 
-p, p ... estate is instituted by sons, that becomes a topic of 

litigation, called by the wise, partition ot heritage. 
The word sons includes [by synecdoche] grandsons, 
and the rest. And in the same way, by paternal [is intended the estate 
of] the grandfather and tfce rest. But Madana^ has the veiy words, 

^ of a father and the rest.’ And this definition, of ‘ par- 
tition of heritage,’ has been declared. 


2. Even when there is a total failure of common property, a par- 
It may take tifion may also then be made, by the mere declaration, 
))Licc without tlie ' I am separate from thee.’ A partition may even be a 
existence of pro- mere mental distinction. This exposition clearly dis- 

tinguishes the various qualities of this [term]. 


SECTION IV. 

The Periods of Partition, — (Vihhdga-Kdla.) 


1. Maiiu After the death of the father and mother, the hro- 

r'\rtition of die assembled, may divide among themselves 

paternal estate, paternal [and maternal] estate ; but they have no 

may take place at power over it, while their parents live [unless the father 
three pcrioiis, VIZ. ckoo.se to distribute it].” By inserting the word and 
after the lather’s consummation of [both their] deaths is not requir- 

ed. Even thus, in the Madana Ratna and Smiti Sam- 


1 — Of the various readings of t his text noticed by Mr. Colebrookc, in his note to 
Mit. page 243, where it will be found, tlie autlior adopts the following, ‘ pitryasya.’ 
‘ prakalpyate,’ ‘ tadvivada padam,’ and ' yatra,’ 

2— - Tlie Madana Ratna, referred to for this reading, by Mr. Colcbrooke, and for- 
merly mentioned, page 1 note. 

3 — Chapter 9tb, v, 101. Cole. Mit. 263, Jim, Ya. page 8, Digest 2d, 521, 
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graha : A partition of the father’s wealth may take })laco, even whilst 

the mother lives, for this reason, that without her husband, the mother 
does not from her independence also derive ownership. A partition 
of the mother’s wealth also may take place, in like manner while the 
father is alive, for, if there be issue, the lord [of the wife] is not lord of 
the wife’s wealth.”^ 

2. This is opposed to a text of Bfhaspati ? On the demise of 

both parents, participation among* brothers is allowed: 
Or before if, if even wliile they are both living it is right, if the 

bt ^Tl!ild-bear^ mother be past childbearing.” N^rada:^ ''Let sons 
' regularly divide the wealth, when the father is dead ; 
or when the mother is past child bearing, and the 
sisters are married ; or when the father’s sensual passions are extin- 
guished.” Seiisital 'Passions, desire. Extinguished, averse. The expres- 
sion, and the sisters are married,, must be taken collectively with [the 
mother’s] child-bearing, and extinction of [the father’s] passions, after 
the simile of the crow’s eye. ^ 

3. Gautama: ^ " After the demise of the hither, let sons share his 

estate. Or, wliile he lives, and the mother be past 
Or, with tlie childbearing, if he desire partition.” -v From this ex- 

at any time. XCl. pression, 'ij he desire, partition is declared legal also, 

before the mother is past cliild-bearing, by the father’s 

wish alone. 

4. Brhaspati declares partition in some cases without liis wish : 

" The father and sons are equal sharers in houses, and 
Partition of an- lands, derived regularly from ancestors : but sons are 
crstnil pro])otty, worthy [in their own right,] of a share in wealth 

cvni a^aLs/* \ hl acquired by the father himself, when the father is un- 
fathcr’s^ coiisoul . willing From Avhich it results, that sons are worthy 

of a share in property, acquired by the grandfather or 
otheY [anccstoi j, even though the father do not wish it. (a). 

5. In til e grandfather’s property also, partition in some cases de- 

jiends on the father’s pleasure, say Manu ® and Yishnu : 
T\ith cxrcplioii And if a father by his own efforts, recover [a debt or 
of sucli as he liMtl pi-opci-ty unjustly detained] which could not be re- 

rppovppod i)v Ills IX*/ t/ * fc/ j 

own exertions. covered before [by his father], he shall not, unless by 

his free will, put it into parcenary with his sons, since 


l — Scc Section lOth on “Woman’s property.” , 

2— Cole. Jim. Vn. 23-36. Digest, 3d, 1 8-78- ^ 3— Cole. Mil. 260. 

4 — That bird being fabled [from its singular Moodc of peering,] to look two ways 
at once, Cole. Mit, 358 note. 

5 — Colebrooke, Mitaksliara, 2C0, but I have here followed the translation given in 
Jlmuta Valiana, page 24, as more conformable to the doctrine of the Mayukha, which 
allows only tlirec periods of partition. Tho MitXkshara on the other band asserts, four, 
and in support of this doctrine, divides this very text of Gautama into three portions. 

G— Chap. 9tli, verse 209. Cole. Jim. Va. 28.— Mit. 270. Digest 3d, 33, and the 
note there. 

(r/) Sec KogaHng(f MurJali v. Suhhiramaniga Mudali, 1 Mad. H. C. Rep. 77. — Ed, 
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Over which, as in fact it was acquired by himself/’ Bfliaspati d ‘'Over 
well as over his grandfathers property, whicli has been seized [by 

th^VathTr^hU strangers], and is recovered by the father thi-oiigh liis 
(lominion. own ability, and over [any thiiig], gained by him 

through scien(^e, valoui*, or tlie like, tlie father’s full 
dominion is ordained. He may give it away at his }>] ensure, or he may 
defray his consumption with such wealth ; but on failui’e of liiin, the sons 
are pronounced entitled to e(]^ual shares,” 

<). NSrtada:^ '' A father who is adii<ded wiih disease, or influenced 
})y wrath, or wliose mind is engrossed by a beloved 
vircumsianccs object, or who acts otlierwisc tlian tlie hiw permits, has 

iather’s power power in the distribution ol the estate. Harita: " 

" If the father be fre(^ from d(‘sire, old, perverted in 
mind, or long aMicted with disease, jKutition of liis wealth [may be 
made].” Free from desire, accairding to tlie Madana Ratna, means, 
without desire of partition. Periun'fnl n? irnnL following ]u*actices 
contrary to law. The sense is, ' j^hat partition may lie made, even 
against tlie will of [such a] father.’ 

7 . Htirita says, that when the fattier is iiicapnble, pai’tition takes 

place by the concurreiua' of tlie (ddest son d “ But. if 
he be decayed, riunotidy^ absent, or a-fHieted with 
disease, let the eldest son manage the affairs as lie 
pleases.”'’ (^auklia and Likliita “ It tlie iatlnu' be 
incapable, let the eldest son managi^ the affairs ot the 
family ; or, with his con.sent, tlie lU'xt hi*other conver- 
sant with Imsiiies.s.” Tke tla^ one born aftei' 

him. Partition by the pleasun; otone cajiable of the 
mainteiiaiK^e and other [care] of the faiuily [is in- 
tended] Fj’om this it results that if all Ixi so [([ualitie<lj, it is [im- 
material Ol*] undetermined. 

8 . Y^jfiavalkynx : d' When the lather makes a partition, let him 

se])arate his sons [from himself] at. his jileasure, and 
Oil volniitary either [dismiss] the eldest with the best share, or [if 

lathc/^slian’s dc- choose), all may'' be equal sharers.” A voiuntary 
Hiu'd. * partition alone [is denoted] by the last hemistich ; 

since the dependaiice of the will in the two cases men- 
tioned, has been above declared, from the impropriety of inde]>endance ; 
[and further] from tlie inconsistency [which would result iu sucli (con- 
struction] of the text : [For then he might give] to one a Ifikh [(^i* 
rupees] ; to another* a single kauri; to a third, nothing at all ; wliicli 

] —Cole. Jim. Va. 13h tlie. reading of which, ‘ ilhogaiiohcva,’ is here followed 
Digest, 3d 32. 

2 — Cole. Jim. VA. 52. — Mit. 203. Digest 2d, 511. 

3- ~This text is found, but with a different reading, in Cole. Jini. Vd. page 19, to 
wliich, with the note there, the reader is referred. 

4— Cole. Jim. Va. 19. Digest, 2d, 527. 

5 — The first hemistich of the stanza ofwbich this is the scriucl, occurred before at 
sec 1st, para. 4. 

fi ‘-Cole- Jim. Va. 19. Digest 2d, 533. 7 -Cole. Mil. 258. J fm. Va. 51. Digest 2d, 539. 


XCJL 

Tlic {dd('st son, 
iu that case, ma- 
naiic's the e.statc 
and tin? distribu- 
tion of it ; or the 
nc.xi after him, 
with liis consent. 
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woukl be no [fair] exposition [of the law]. A distine- 
Partition by (Ic- share of the eldest, is noticed by Maim f 

(udioiias 0 uiLi portion deducted for the eldest, is a twentietli 

part [of the heritage], with the best of all the chattels; 
for tb(^ middlemost, half of that, [ora fortietli] ; for the youngest, a 
(piarter ol it, [or an eiglitietli] But, if there be no deduction, the 
shares must be distributed in tliis manner : Let the eldest have a double 
share, and the next born, a share and a half, [if they clearly surpass the 
rest in virtue and learning ;] the younger sons must have each a share : [if 
all be equal in good (jualities, they must all take share and share alike.”] 

|). Between twins, the birthright of that one first born is thus 
declared by Manu The right of invoking Indra by 
the texts, called Svabr^hmany^i, depends on actual 
priority of birth ; and of twins also, [if any such be 
conceived] among [diffenmt] wives, the eldest is he, 
who was first actually born.”^ : “ Among twins, to 

him whose face [kinsmen] first see after his birth, 
the privih'ges of] male ofli^iring, [the right of perforirung ol)*- 
for liis father, and [the honours of] primogeniture.” 

10. However, in the Pinda Siddhi and other medical books, the 
right of juimogeniture is awarded to the last born [of twins]. This is 
o[)]H)sed by the above [texts] in the matter at issue, because it has no 
foundation in the sacred writings; like as : “ Purification ensues after 
u month [to C^Tidras.”] However, the right of ])rimogeniture of the 
last born is declariHl in the Bhiigvata,^ in this text and the like: 
“ When a double fetus is coneeive<l, the last conception is that first 
])rought into the w<jrld.” [But] this doctrine is also oi)posed to the 
above texts [of Manu and Devala], whilst in the Puriinas, many prac- 
tice's are disclosed, contrary to the written law. According to some, 
the (juestion ought to be decided by the customs of the <30untry. But 
what I stated at first, [in favoui’ of the first born], is the proper doctrine. 

11. And this partition by deduction, is not i‘espected in the Kali 
Pari ii ion by do- Present] age, for it is one of the things [expressly] 

ductiou, illegal in aside in the present age, as has been already 

modern times. proved by me in my Samaya Mayhkba. 

12. Ncirada allows the father a double share “ Let the father. 
The father, in njaking a partition, reserve two shares for himself.” This 

p;iriitujn with an text relates to an only sou. For in the Madaiia Batna 
only son, takes a is this off^'ankha and Likhita '' If there be one son, 
doable share. father] himself reserve two shares, and the best 


xrdii. 


Piimog’cnii ur(*. 
iu case of twins. 


Ixdong 

seqnies 


1-Chap. 9tli, vs. 112-116417. DigM 2d, 548-52. . 

2 -Chap. 9th, v, 126. Digest 2d, 577. 

3 -This following toxtis found in the Digest 2d, 57B, athrihuted to Devala, and not Manu- 
4 -lu the tlnrd Skanda, treating of the hirih of Hiranyakasipn, and liitanyaksha 
hvins, Daityas, produced by Diii, one of the wives of Kasyapa Kislii ; the first 
hemistich of the text is omitted by our aul hor, probably from its extreme grossness. 

5— Cole. Mit. 278, Jim. Vd. 35-41. Digest 3rd, 43. 

6, Jim. Ya 44 Digest 2d, 55.5, where the same glcss is mentioned nearly in the 
words of our aul hor, tliongh it is not fouii<l in flic Madana Parijata, which is probably 
the ojip alluded to here. 
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legal 


of the slaves and cattle.” The word one relates to the most excellent. 

By the author of the Amara [Kosha], ‘ chief/ ' other/ 

‘ only,’ are declared the synonymes of one. All which, 
according to the P^rij^ta, denote a son well qualified. 

13. Brhas])ati, however, declares the right to only an (‘([ual share 

with his sons, even if there be only one, in property 
The only son jicq aired by the grandfathei*^ : “ In wealth ac(][uired by 
has even a right ^yandfather, whether it con si.st of moveables or inn 

tral property. moveables, the equal ])aiticipati(>n ol lather and son is 

ordained.” Yajnavalkya r '' b\jr tlic ownership of fathei* 
and son is the same, in land which was acquired by the grandfather, 

or in a corody, or in chattels [whidi belonged to 
And no oilier him].” K^ty^ 3 ^ana : “ When the fatlier and the sons 
division^ o^f^auccs^ even, take all tliat, wliicli has biicn made upon 

^ common wealth, in equal shares, it is called a legal 

^ ‘ I • i • >> 

partition, 

14. As for this text of Yajnavalkya “ A legal distribution, madi^ 

by tlie father, among suns scqiaratod witli gipater or 
Two texts ap~ shares, is pronounced valid;” according to Madana, 

^■olTra!•v ex^i.l'dvf- iuid otiiers, it innaiis, ‘ If the [distribu- 

cd away ' tion], madt^ by the father be legal, it cannot be sel 

aside. This text again, of Nevada “For such as 
liave been separated by the father with equal, greattn*, oi* le.ss, allut- 
meiits of wealth, that is a lawful distribution : for th(‘ hither is lord ol’ 
of all,” relates to the former ages. 

15. In a case of equal jiartition betwecui a fathoi* and his sons, a 

share belongs also to the wile ; says Y^juavalky^a f' “ if 

In eq.ial parli- 

le allotments e([ual, his wives, to whom no 

iXr and""l.is «ei.aratc projyty had been oiven by tlie huHlmml o,- 
SOUS, the mother the fatber-ni-law, must be I'endeicd j)artakei‘s oi like 
gets ii share. ])ortious.” If any liad Ixieii givini, tluy are only to get 

XCV. iialf, for he adds a “ Or if any had b(‘en gi\aui, let him 

To be made by assign the half ” The holf\ ineaiiing, so mueh as, wdth 
additions to lier what had been liefore given as se})a.)‘iite jirojierty 

private ])ropcrty [stridbaua], will make it e(pial to a sou's shar(‘ 

previously recciv- if lier jdroperty lie [already] more ilian such shai‘(\ 

^ ‘ no share [belongs to her]. 

IG. The same author treats of a waul of wish to jiartieipate, in 
Itcsignation of the case of a son able to earn, ami not desiring a 
a sbarc permitted, ,s]iai'e “ The sejiaration of one who is able to support 

tn liimself, Aud is iiot (IcsiroiiH t)i‘ Jiarlicijnitioii, may Ik! 

future claims. com}>leted by giving Jura some tritle. According to 


ircts a share. 

xcv. 


X I i ^ i 

previously receiv 
ed. 


under certain 
forms to prevent 
fut.urc claims. 


1— Jim. Ya. 42. Digest 3d, ‘.U. 2~Cole. J\lit 277-8 : Jim. Ya. 25 ; Digest 3d, :U. 
Ante sec, 1st, ])ara. 3, 

:i__4_Colc. Mit. 26)2, .Dm. Yfu 50. Digest 2d, 548. 5— Digest 2d, 547, Jim. Y;t. 50. 
0— Cole. Alit. 201. Jim. VA 03 : Dige.st 3d. 11, iieports 1st, 31. 7-*C()le. Alii. 201 475. 

8—Cole. Alit. 262. Jim. Ya 02, Digest 3d, 05. Reports 2d, 8 005, IJlC fcu})S( ((ii(‘itt, 
quotation, as of Yijiiane^vara’s comment on this text, semes imperfeet, r\/l< <-(), 

Obligatioirs, page 25, but with regai'd todtdilS; see post, C'liap 511^ se(‘ 41 li, 
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the Mitcikshar/i it liieans that: ‘Any tiling M^hatevcr may he given, 
inr* the sake of prev^eiiting the desire being entertained by his sons, of 
receiving [a share of J the heritage.’ 

17. An e(|ual partition, after the death of the father, is declared 

in another smrti Let sons divide e(|ually both tlie 
Part it ion at t er effects and tlie debts, after [tlie demise ofj botli 

niu 3 l.\)c^c(piaf ^ jiarents.” H^rita Wlien tlie father is dead, the 

partition of the inheritance should be made equally.” 

18. Yajhavalkya “Of heirs dividing after the death of the 

father, let the mother also take an e({ual shai*e.” Vish- 
Jii thib case the jm “Mothers receive allotments accordin<j: to the 

illKCS an I T i-l * i. * r’j. * * 1 ; A 

equal sliare with f’h^u’es ot sons. in another smiti [if i^> f^aid :J “A 
the SOILS. mother, if she be dowerless, shall in a partition by sons, 

take an equal share.” The meaning is, tliat if she 
iiave dower,'’^ she shall take only as much as, witli tliat dower, will 
make her an e(jiial sharer with her sons. But no share [belongs to her], 
if h<‘r })roperty be more than such share. 

IJ). Vy/isah doclaies the [right to] share, (^ven of a ste])mother. 
As do the step and the paternal grandmother : “ P^ven childless wives 
juuilu'rs, and pii- of the father are joronoii need equal sharers ; and so 
terual graiiduio- are all tlie paternal gran dm 5 thei’s : they are declared 
^ (Mpial to mothers.” Lima tliis [word] o7/, the step- 

grandmothers also are to be included. 


l--iajiKiva]ky:iMi(. 203. Jim. VA. 55. Digest 3d, 7«, Cole, on Oblig. iiagc 13S. 
2 Va. page Gl, where the word Tat her’ is omitted. 

3 -Cole Mil. 285 . Pcporls 2d, 451. 4— Jim. Ak'i. G4. Digest 3d, 15. 

5— Dhana, wealth, taken as hei'ore in that sense, of separate, property, para. 15. 
G— Jim. Va. tM, Digest 3d, 12. Reports 2d, 452. 


(rt) So v(fra : the wife, if fait hful lakes the weaiih, but if there be more tliaii one, 
tliey will divide and take eijual sliares. See I/i i/ie Guod.s of Dadoo 1st Sept. 

1862, Ind. Jiir. Oct. 25ih 1802 p. 59, before the lligli Court ot Rt)mbay wheie Arnouid 
J., after citing these passages, said, “ tliis doctrine has been followed by the late Supreme 
Court, in u case of the goods of Chapa Juddoo, decided on tlie 22iid of June 18G1, of 
which we 'have been fauiished witli a note by the Chief Juslice, where the Court, after 
consideration, and obtaining answer from the (^astris of the Sadr Adalat and at 
Puna, lield that, “ if there be more than one widow, each of them is entitled to an equal 
yhare of the jiroperiy.” It appears from those answers that, although the author of the 
Ma}ukha cites no text in support of his opinion, such texts arc to be met with in the 
Vlramitrodaya, an authority of the Benaros School, and Macnaghten’s Principles of 
Hindu Law, a work of authority in Bengal. It is also said, page iu, that if there be 
more tlmu one widow, their riglits are equal. The case in Mortdii’s Reports, page 314, 
liauded up to us yesterday by Mr. Westropp, shows that this rule was acted upon by 
the Supreme Court in Calcutta as early as the year 2 791, and iu Morley’s Digest, ( N, S.J 
vol. I, p, [180, par.] 15, we liudan instance of its being acted upon in the North-IVestern 
Provinces in 1850. On these autliorities we hold that the widows in this case aroprima 
/acic entitled to equal sliares of the property, and it remains to be considered 
whether either of them is disentitled by misconduct to her share, and if not, 
then, whether we ought fo grant administration to them jointly or to one only, 
and, if the latter, to which of them. Is the elder widow tlieii deprived of her 
right by the misconduct proved? As to the general doctrine that proved infidelity 
before widowliood disqualifies, and proved incontinence after widowhood, divests the 
iuherilanee, the authorities seems to clash, (Sec Act XXL of 1850, and Tajloi’s Rep, 
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20. Y^^jiTavalkya declai'es the mode of partition among the sons of 
different brotliers d ‘‘ Among grandsons by different 
fathers, the allotment of shares is according to the fa- 
thers.” It means, that if there be one son of one, two 


Partitions a- 
mong sons of dif- 
ferent brothers, is 
according to their 
fatliers. 


sons of a second, three of a third [or the like,] their 
sliares will be solely according to the number of 
the fatliers, and not in the number of the sharers 
themselves. 

21. KStySyana*:^ ‘‘ Should a younger son die before partition, his 

share shall be allotted [by the elder brother] to his 
brother’s sons gon, provided he had received no fortune from his 
also share witli grandfather.” '' That son’s son shall receive his father s 
1 loir unc cs. share from his uncle, or from his [uncle’s] son ; and 

the same] [proportionate] share shall be allotted to all the brothers 
according to law.” Or [if that grandson be also dead] his son takes the 

share ; beyond liim succession stops.” The yoiaigrr 
Or oven llioir [anuja] denotes also that the eldest [is bound 

f'lrther^'^^’ to portion off his brother’s son]. /SYops, at the great 

cfrandson. 

o 

22. We must thus understand it : ‘ The son of the great grandson, 

(W' the rest will not, on the death of the fatlier.'^ [grand- 
Explaimfion of father, and^great grandfather, without interval after 
ihe^above rc.stnc- death of the great-great-] grandfatluu*, obtain his 

wealth, being of another [line], so long as his son, or 


300.) As to the nature of the proof of iucoiitiiience tlnd disqualifies, tlieic is again a 
discrepaucy in tlie authorities. Sir T. Strange, page 136, afteiTaying down the jninci- 
plfi that “ an uncliastc wife is excluded from the itiheritance,” adds, that notliing short 
of actual infidelity in tliis rcsp(;ct disqualifies,” and the ainhorities collected in tlie ap- 
jicndix to wiiich he refers rnipport this view. In all the cases we have been able to con- 
sult, the proof of iiicontineuce or infidelity seems to have been positive. The Mayuklia, on 
the other baud, page 102, lays it down: “ Tnai. even a suspicion of iucontinence is 
enough to reduce a widow’s rights to that of mere maintenance.” This, as it seems to 
us, can hardly mean vague suspicion ; it must mean a reasonably well grounded suspi- 
cion, short ofaclual proof. In this case, for instance, had Rurnea gone off with Sitararn 
alone, and been proved afterwards to have been in company wfitli him at a distance from 
her husband’s residence — this would have constituted, as it seems to us, a case of suspi- 
cion sufficient to deprive her of the iuheritance (on the authorities of the Mayukha).” 
In Bengal two widows take tlic whole estate for life, and on the death of one the 
whole survives to the other, upon wliose death if goes to tlie collateral heirs of the hus- 
band. 1 Mori. Dig. 313. In Madras it lias been held, tliat the eldest widow succeeds the 
other wkhAvs being entitled during licr life to maintenance only, the second widow 
succeeding on the death of the first. 1 Mad. Sol. Dec. 450, 457, and R. A. IVo. 1 
of 1835, 2 IbiiL 44. But see Strange Manual II, L. 2d. ed. § 326 wdiere the autlior Jays 
down that in Southern ?ndiu the wives are viewed as on an equality and infieril equally ; 
and consider the following passr^gc from the Mitakshara, chap. II, sec. 1 par. 5, (omitted 
in Colebrooke’s translation) which the Editor owes to Vakil ^i'kdvAscicharya. “ The 
singular number “ wife” signifies the kind : hence, if there are several wives btlougiug 
to the same or different casies, (they) divide the propeity according to the shares pre> 
scribed to them, and take it.” — EcL 

1— Cole. Mit, 276. Jim. Vii. 00, Digest 3d, 0. 

2— Digest 3d, 7. Botli the readings noted there arc thrown out by the author, 
who reads “anuja,” instead of '‘nije.” 

3— This is an apparent interpolation of the words following between the brackets, 
in italics, as they are found only in the Benares copy. 
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Koferrin" it to 
fi i‘c-iiuitcd family 
only. 

II. 


other [heirs] are alive. In default of son, grandson, [and great grand- 
son] in the general [family] only, he also will take [the succession].’ 

23. And this does not refer to an undivided family, but to a re- 
united one. For it is said by Devala d “Partition of 
lieritage among undivided parceners, and a second par- 
tition aniong divided relatives living together [after 
re- union], shall extend to the fourth in desc^ent : this 
is a settled rule.” Aiid^ “ Be it clpbt, or a written con- 
tract ; or a house, or arable land, descended from liis 
grandfather, he shall take his due share of it, when he comes, even 
though he had l)een very long in a foreign country.” “ If a man leave 
the common family and re, side in another province, his , share must un- 
doubtedly be given to his male descendants wlien they ap])ear.” ^ It 
means : ‘ between the great-great-grandfather, and his sons, separated 
when in a state of union, and [afterwards] re-united.’ 

2k This refers to those lixed in tlie same district ; ])ecause, where 
they reside in different districts, it will descend even 
Kemovul olthc fifth, as is de<dared by Brhaspati, in treating of 

limitalioii 111 case in other lands r “ Be he tlu^ third person, or 

broad^^ ' the fifth, or even the seventh, [that is, in the second, 


or fourth, or even in the sixth degree 


•, he shall I'eceivij 


rartition is ac- 
cording^ to ilic 
mothers, in ease 
1 licir sous are of 
ecpial number. 


the share tliat gradually descends to him, oii full jiroof of his biifli and 
family -name,” 

25. Brliaspati^ declarcss a jiartition in somci cases according to the 
mothers: “ If theia^ he many [sons] sjiruiig from one 
[father], alike in number, and in class, but born of 
rival mothers, partition must be made by tlami a.c- 
cordiug to law, by the allotment of shares to the mo- 
thers.” Vy^sa If thei*e he many sons of one man, by 
different motliens, but equal in number, and like by 

class, a distribution among the mothers is approved.” 

26. Bihaspati^ gives this opposite exanqile : “ Among brothers, 

If not then ac- e(jua] in class, but vary in regard to the num- 

cording to the ber [of sons produced by each mother], the shares 
number of the of the heritage are allotted to the males [not to their 
sons themselves. mothers].” 

27. Y^jnavalkya^ states a partition among sons of different 
classes : Tlie sons of a BiAhniau, in the several tribes, 
have four shares, or three, or two, or one ; the cliildi’wi 
of a Kshatriya liave tliree portions, or two, or one ; and 
those of a Vai(;ya take two parts, or one.” The 
({fa Bnikman, that is, borne fo him liy a Brahman i, a 
Kshatriya, a Vaic;ya, and a ^udra. Those of a Ksha- 
triya, those by a Kshatriya, a Vai^ya, and a ^udra. Those of a 
Vai 9 ya, those borne to him l>y a Vai<;ya and a ^Tidra. 

l~l)igcst 3d, 10. 

2 — Digest 3d, 441, Jim. Va. 140 : in both tlie text is ;\ssigned to Brhaspiiti. 

3 — Digest 3d, 441, Jim. Va. ] 10. 4 — Jim. YeV 57, Digest 2d, 575. 5 — Jim. Vci. 57. 
5— Digest 2d, 570. 0 — Cole. Mil, 201. Digest 3d, 114. 


Partition among 
sons of different 
classc.s. 

XCATIl. 
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28. Brliaspcati Land, obtained by acceptance of donation, 
Landis confm- must not be given to the sons of a Kshatriya, or otlier 

rd to the son inferior tribe : even thougli bis father give it 

nf PnirO pi-iec biiD, tlie SOU oi tlic Brminiani may resume it when his 
alone. latlier is dead. Uevala “ iiie son begotten on a 

\Yoman by any man of a twice-born class, is not entitled to a 
sLare of land : but one begotten on her, being of ecpial class, shall 
take all tlie })roperty [whether land or chattels] : thus is the law set- 
tled.’’ Of land, acepdred by purchase, and the other modes also. Yet 
he does obtain a share of the [moveable] wealth. 

29. But the son by a (^udra woman, not legally married, does not 

obtain a share, even of the moveable proj^erty. And 
Tllcf^itimate Mann “ The son of a Br^ihman, a Kshatriya, or a, 
sons do not inlic- Vaicya, by a woman of the servile class, shall inherit 
rit oven moveable xio part of the estate [unless he be virtuous ; nor joint- 

ly with other sons, unless his mother was lawbdly 
married :] whatever his fathei* may give him, 
let that be his own.” 

30. Bfhaspati declares ibis distinction after tli(i fatlier’s deatl) d- 

The virtuous and obediimt son, borne ]>y a (^^udra 
but must be woman to a man wlio has no otlu‘r otls])ring, should 
maiuiaiued. obtain a maintenance ; and let kinsmen take the resi- 

ding of the estate.” Gautama '' A son b}^ a Cudi’a 
w’oinan, born unto a man wdio leaves no [legitimate ofispring, shall, 
if he be strictly olxulient like a, pu])il, receive a ])rovision for his inain- 
tenaiKte.” A profdsion ,forhi8 nta I nJaiKtnra ; or, ‘ asa-ineans of livelihood.’ 

31. Tlie same author Sons termed Prafilorna [shall have an 

allotiiKiut] similar to that of the son produced by a 

SlifCTs of sons woman of the s(;rvdle class.” Icrnird Pr<fl linnuf ^ 

bcij^oticu in iie mt^aning, those iiroduced by a waiman, liigher than the 
vmsv order. i i± ^ / \ 

begetter with respect to (dass. ( a ). 

32. Yajiia valkya" states a distinction with regard to a son begot- 

. . ten by a (^udra on a woman not married to him : 

lllegiiima<e a son begotten by a Ciidra on a female slave, 

lake a XCiX. ni^y take a share, liy the lather s choice. But ii the 
sliarc by the fa- father be dead, the brethren should make liim ])artak(‘r 
tbebs clioice ; ami of the moiety of a share.” 6Vn>n'c, the ])leasure of tla^, 
bi!^ lather. From specifying />// a (hid}'<f, it is (dear, tliat 
a son Ix^gotteii by a twice-born man on a feirnde slave 
ddt'S not obtain a share, even by the father’s elioiee : 

1—Colc. Mil. 298. Jim. Va. 147, Digmsi lid, 130. 

2 - Tilts is cited in otlicr books as a text of Brbaspati : Jim. \(i. 148, Mib 292, 
Ligc.st 3d, 133. 

3-Cliap. 9th, 155, Mil. 293, Jim. Va. 149, Digest 3d, 130. 

4— Jim. \L 149, Digest 3d, 139. 5— Dig(jst 3d, 139. G— -Digest 3d, 140. 

7- Cole. Mil. 322. Jim. \L 153, Digest 3d, 143. 

M Praiiloma literally means aguind the hoir b c. rout vary lo the regular eomsia 
Tlie word in Ilic tixt slmuld have been jhidihjwajdfi,— E<l , 


lllegilima<e 
sous of (,ludras 
take a XCiX. 
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son born 
after a partition 
by llio father, 
alone succeeds to 
him. 


tition : One horn 
will alone take t 


Neither after the death of the father, will he get the half; nor, in the 
absence of vsons or other [heirs], will lie get the whole. This is the argu- 
ment of the Madana Ratna, and othei*s. 

33. A distinction is thus declared respecting a s<m horn after par- 

to a man] separated [from his sons] 
le father’s [wealth].” Bfhaspati d 

'' All the wealth, which is accjuired by the father him- 
* who has made a partition with his sons, goes to 
the sons l>eg<’>tt(ui by him after the jiartition : those 
born before it, are declared to have no right. As 

in the wealth, so in the debts likewise, and in gifts, pledges, and pur- 
chases. ” They liave no claims on each other except 
But is not bound jnourning and libations of water.” 11 

there be nothing but debts, then that [son] is not even 
cuinstances. bound to ])ay tliose debts, without receiving a share 

fi'om those formerly separated ; for, as will afterwards 
be shewn, ^ “ He who takes the estate, must be made to })ay the debts of it.” 

34. But if any one of them ha. re-united [with tlie father], a 
partition with that [son boi*n alter jiartition] shall 
be made. As is declared by Manu d “ A son boi ii 
after a division, siiall alonc^. take the paternal wealth: 
or he shall participab' with such of the bivthi’on as 
are re-united with the father.” 


rc-uiuon 
with the father 
gives a riulii to 
share with that 
son. 


35, Y/ijhavalkya'’ states a <listinction, at a partition after tlie 
father’s death, with res])ect to a son borne imnuuliate- 
ly afterwards, by a mother, or ste])-moth(‘r, or brother’s 
wife, whose preguamy was uncertain : “ Wlien the 
sons have been se]nirated, oiu' who is [afterwards] born, 
of a woman (M|ual in class, sliares the distribution. 
The i^iartition is to be thus (‘fhuted : Somethino* is to 


Diidiiiction with 
regal d to ])nst hu- 
mous soii.s’ shares. 

0 . 


' r 

Ije contributed by all tlie broth(U‘s, or others [who ]ia<l pia^viously 
shared ], eacli something outofliis own sliare, until the jposthuuKUis 
sons’s] share is equal to tlieir own. Vishnu “ Sons w ith wliom the 
father has made a partition, should give a , sliare to the son born after 
the distribution.” 


nc'ducfiou to 
he iirst made for 
expenses and in- 
c me. 


And tliis wi' mu.st understand as allowing for [subsequent] 
expenses and income. For if it be so, then, says the 
sfime author His allotment must absolutely be 
made, out of the visible estate, corrected for income 
and expenditure.” Oui of ihe visible estate, out of 
the wealth actually forth conk ug. 


1-Cole. Hit. 281. Jim. Ya. 137, 8. Digest 3d, 49, 435. 2— Jim. Va. 138. 

3 — Post chap. 5t]), section 4th, para. IG. 

4 — Chapter 9th, v. 21G. Cole. Mit. 281. Jim. Va. 13G. 

Digest 3d, 50. The translaliou of the Mit'ikshaiA is followed. 

5— Cole. Mit. 280, Jim. Ya 138, Digest 3d, 430. 6 — Jim. Y<i. 138, Digest 3d, 51, 

7— • Yajuavalkya [in contimud ion of jiistext partiallv fjuoled above], Cole. Mit. 282. 
Jim. Va. lis, DigesI 3d, 130. 
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37. At the time of a partition among brothers, this distinction is 

noted by Vasishtha “ Partition of heritage [takes 
Partition nf't to place] among brothers, [having waited] till after the 

vmy^of VregriL\' delivery of such of the women as are chiMless [but 

pregnant].” Having waited is omitted [and sup- 
plied]. 

38. A further distinction in a partition after death of the father, is 

state^d by Brhaspati ‘'For younger 1)rothers, whose 
Initiation of investiture and other ceremonies have not been per- 
younger rot leis. fQj.nied, their elder .brothers shall ])erfoi’m them, out 

of the collected wealth of the father.” The term yaviyasali, [is sub- 
stituted for yaviy Jiih sal i with the freedom exercised by ancient 

sages] after the manner of the Vedas, by omitting the regular inilection 
[num] and the prolongation of the vowel [dirgha]. 

39. The mention of brothers, brings in the 
And of sisters, sisters also. Even so the same author: “And those 

eldest W'roUicr out daughters who are as yet uninitiated, 

of the common cs- must be initiated, by tlieir eldest bn)ther, even 
tiite. out of the fathers wealth, according to tlie [usual] 

rite.” 


of the common es- 
tate. 


40. Yjijuavalkya'^ [premising]-: “ Uninitiated brothers should be 

initiated by those, for whom the ceremonies have l^een 
already completed states a distinction in regard to 
Amount to be initiation of sisters : “But sisters should ])e di.'^posed 
owe or mar- marriage, giving them as an allot, ment, the huirth 

part 01 a brothers own share ; meaning, that a iourth 
part of Slid] share as would be allotted to a sou of such 
class as the sister [liappens to be,] being given to eacli sister [according 
to her rank], tliey are to be initiated.^ 

41. F 'or the sake of consistency in deciding upon taking the heri- 

tage Y^jnavjilkya'' gives this [detailed] descrij>tion of 

Sons, principal lunncipal and secondary: Jst, The legitimate son, 

and secondary. r ^ t hi n i i 

[aurasaj is one procreated on the lawlul w(uldea 

wife : 2d, E(iual to him is the son of an appointed daughter [putrik^i : 8d, 
The son of the wife, [kshetraja] is one begotten on a wile by a kins- 
man of her husband, or by some other relative : 4tli, One secretly pro- 
duced in the house, is a son of hidden origin : atli, A damsel's diild, is 
one born of an unmarried woman : he is considered as son of liis mater- 
nal grand-sire : Gth, A child begotten on a woman whose [first) marriage 
had not been consummated, or on one wlio had been deflowered [])efore 


1 — Colc.*Mit. 283, Jim. Ya. 39 

2— Digest 3d, 101. where the subsequent explanation is noticed. 

3^Cole. Mil 285-0, Jim. Va. 65, Digest 3d, 96. lleports 1st, 419. 

4 — Or married, since marriage is the only one of the rites of initiation [s a ihskar a] to 
which a female is entitled. See note to page 289 of the Mitakshara. 

5— Cole. Mit. 301, Digest 3d, 860^ et 


' Juniores.— AW- 
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marriapje] is called the son of a twice-married woman. 7th, He whom 
his father or his mother give for adoption, shall be considered as a son 
given [dattaka] : 8th, A son bought, is one who was sold by his father, 
and mother. 9th, A son made, is one adopted by the man himself. 
10th, One who gives himself, is self-given. 11th, A child, accepted 
while yet in the womb, is one received with a bride. 12th. He who is 
taken for adoption, having been forsaken by his parents, is a deserted son."' 

42. The legitimate son, born of a woman of .equal class, and law- 
fully married, is the principal, [Of those secondary]. 


Of Pons secoD- 
dfiry, the anttior 
notices only the 
2d. 

CII 


43. The son of an appointed daughter, is of two kinds : Of which 
the first is thus explained by Vasishtha -} This dam- 
sel, who has no brother, “ 1 will give unto thee, decked 
with ornaments : the son, who may be born of her 
shall be my son.’* And the other [kind] is thus no- 
ticed by tlie same The appointed daughter is con- 
sidered to be the third [description of sons].” In this 

case, the father’s obsequies and the like, ai’e to be performed by the 
[appointed], daughter alone. 

44. The son of the wife, is one begotten on the wife of a brother 

or other [relative dying] without male issue, under the 
orders of the eldest brother, by [his] younger brother, 
or other [relative as the case may be] being of the same lineage. 

45. The son of a twice-married woman, is he who 
’ is produced of the second marriage of a woman, whe- 

ther a virgin unenjoyed by her first husband, or whose 
first marriage had been consummated. 


46. Here we must mark, that with the exception of the given 
son, [all the other ten] secondary sons are set aside in 
the Kali or present age, for we read, in the prohibitions 
of it : ** The acceptance likewise of affiliations, other than those of a 
legitimate and adopted son.”^ 


SECTION V. 

On Adoption (Dattaka). 


1. Manu says ^ “ He is called a son given [dattrima], whom his 

father or mother affectionately gi^jes as a son, being 
Qualifications alike [by class], and in a time of distress ; confirming 
or au adoption. the gift with water.” i^ccording to Madana : ‘ The 

disjunctive ' or,’ means, that if the mother be not pre- 
sent, the father alone may give him away ; and if the father be. dead, 

the mother the same ; but if both be alive, then even both.* From his 

• 

1 — Cole. Mit. 303. Jira. Vk. 153. Digest 3d, 171. 2 — Cole- Mit. 304. 

3— See General note” to the translation of Manu : page 365, text, number 8. 
4-^Chapter Otli, 168. Mit. 309. Digest 3d, 258. Rt-ports 1st, 193. 
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using the word in distress, (it seems that) if not in distress, he must 
-not be given. 


2. Vijii^ne 9 vara* says, * This prohibition regards the giver only 
(and not the gift) ; as affecting the person, and not the 
the religious ceremony, [kratvartha’]- But it is not so ; 
gift as well as the certainty of the religious ceremony is ascertain- 

giver. ed from the invisible [or ])ros})ectiveJ nature of this 

[rule regarding gift of a son] in the text. Or, if in- 
deed a visible [existing] object [be allowed for obviating the exception, 
as to distress], still, by reason of the absolute necessity for the object 
of the rule being prospective in regard to the theme in hand, in going 
beyond it, the establishing of the invisible [prospective] benefit pro- 
duced by the ceremony, and not before existing, [is brouglit about]. 
Some liowever say, ‘ To the word distress, tlie sense of a pi-ohibition 
<loe3 not apj)Iy, because of the want of that quality of tlie Parisankliya 
rules, [which would shew] non-existence of distress, by the absurdity 

they would involve, among other things, of quitting 
cm. the straiglitfmward sense of the text : and that we 

require only to suppose some sign or motive of dis- 
tress ; not that, when distress is the inciting motive, by not giving the 
son the crime off not relieving] distress [will be incurred] ; because the 
mere connexion of name an4 person in this text is to be understood, 
and there is, in [declaring] the necessity of distress, a want of the ac- 
tual completion of the gift. 


3. Moreover, the assertion made by him [Vijil^Jne^vara] in his 
chapter on marriage'^ that : ' In transgressing the prohibition against 
[espousing] sickly brides, and the like, it is merely an opposition to a 
manifest object, [or rule], whilst the state of a lawful wife is superin- 
duced notwithstanding,’ is by the above argument overruled. 


A disputed term 
exatnmed, and de- 
tined. 


4. Alike, according to Medh^tithi, means, ‘not by tribe, but by 
qualities suitable to the family ; accordingly, a Kshatri- 
ya, or a person of any other inferior may be the 

given son [dattaka] of a Brahmana.* But Kulluka 
Bhatta says, it means ‘ equal in class* and this is cor- 
rect ; for Y^ijhavaikya, after enumerating the twelve sorts of sons, in 
this way ; “ The legitimate son is one ])rocreated on the lawful wedded 
wife (fee., says This law is propounded by me in regard to sons equal 
by class.” And this I will make clear by two texts of (^aunaka, 
to be cited hereafter [para. 9]. Vijiiane^vara also declares the same 
“ By the eldest soih as soon as born, a man becomes the father of male 


1— Cole. Mit. 3«9. 2-^ Cole. Mit. 249. 

S—A'charidliyaya, vivdha prakarana, leaf 6, page 2d. 

4— -Cole. Mit. 369 note, where our Author is noticed— -Datt. Mlm. 32, Datt. 
Chand. 159, Reports 1st, 193. 

5-Mit. 320, Jfm. V» 151, Digest 3d, 276. 

6— Mit. 310, rpioting Mauu, chapter Olb, 106, the first hemistich here, and the last 
ill the next piuag: aph. 
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issue ‘ for the eldest chiefly fulfils the office of a son, and is therefore 
not to be ^iven.’ And this prohibition also regards the giver only, and 

not the taker, according to the same authority.^ 

• 

5. This prohibition might indeed apply to the giver alone, pro- 
vided tliis text of Mann contained a prohibition of the 
Prohibition prov- eldest son. But it does not, for there is a 

to the ^tnver and of proof [in the affirmative], and because the ex- 

reoeiver? pression, heco)ncs the father of male issue, is a declara- 

tion of parentage alone, and moreover that even, as re- 
gards its applicability to the discharge of debt alone. Accordingly, the 
last hemistich exactly agrees with tliis interpretation : “ And is 
exonerated from debt to his ancestors ; such a son therefore is entitled 
to take the whole.” - The luhole, the wealth. 


6. And a male cliild alone becomes adopted, not a female, He 

[safi] is called a son given.” From the pronoun he, 
Analysis oi the entered in the text, [being masculine, and] referring to 

Maiiu to prove connexion between name and person, we must under- 

stand one, ^ where a mother and father are agents ; 
where alfection, water, and proper fpialiflcations exist; with necessity 
as a reason ; and where the act of gift, equality of ch-ss, and male sex 
[are united],’ in the same way as, froi](? the [imisculine] jironoun 
hlyn, in the holy text : “ Let a Braliman of eight years be initiated, and 
](‘t /tini [farn ) be instructed,” we infer, ‘ tliat the age is eight years ; the 
order, that of a Br^ihman ; and the sex, male ; his initiation with the 
string completed,’ 

7 . From this results the refutation of what some persons have 

held, viz : ‘ That the terminations ktyr, and ma'nv being 
that a female common to all e^ondefs ; that the word (Jattrlma endinn 

in n^a- 771 tlierefore. Since there is no distinction between 
it, and the act by whicli a gift is concluded, it may be 
applied in like manner even to a girl, when given, whether to hei* lius- 
band or to any other.’ 

8. ^'’aunaka thus declares the mode of adopting a son “ I, C^'au- 

iiaka, now declare the best adoption : One having no 
Ceremony of male issue, or one whose male issue has died, having 
a option. fasted for a son ; having given two pieces of clotli, a 

pair of earrings, a turban, a ring for the forefinger, to a ]iriest religious- 
ly disposed, a follower of Vishnu, and thoroughly read in the Vedas: 
having venerated the king and virtuous Brahmai^as, by a inadhu- 
parka:'^ both a bunch of sixty-four stems entirely of the ku^a grass, 


may not be adopt- 
ed. 


1 — It is not however very clear that such is the intent of the Mitakshara. 

2 — Manu, chapter 9th, v. 106, Jim. Va. 16-170. 

3— Datt. Mim. 67, Datt. Chand. 167, Reports 2d, 35. 

4 — Halt jM (in. 88-89-91 — Datt. Chand. 108-69. The Madhuparka is a preparrd 
food, of honey, lirpild butter, and curds, D presented to a person to whom it is intended 
to show })articular respect on bis coming to a house, ns to a guest, to a i)iidrgiuom at 
a tnatriage, lo a Ibaliman at a ^acridcc and the like,’ Wilson, — 
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and fuel of the palac^a tree also : having collected these abides, having 
QY earnestly invited kinsmen and relations ; having enter- 

tained the kinsmen with food ; and especially Br^h- 
mainus : having performed the rites, commencing with that of placing 
the consecrated tire, and ending with tiiat of purifying the liquid but- 
ter : having advanced before the giver, let liim cause to be asked thus, 
‘give the boy.^ The giver, being capable of the gift, [should give] to 
him with the recitation of the five prayers, the initial words of the first 
of which are. Ye y^jilyena, &lc. Having taken him by botli hands, with 
recitation of the prayer, commencing, “ Deviisya tva, &c having in- 
audibly repeated the mystical invocation, Ahgiid ahge, &c. “ having 

kissed the forehead of the child : having adorned with clothes, and so 
forth, the boy bearing the reflection of a son : Accompanied with danc- 
ing, songs, and benedictc^ry words, having seated him in the middle of 
the house : having according to ordinance, offered a burnt offering of 
milk and curds, [to each incantation,] witli recitation of the mystical 
invocation, ‘ YastvA hrida : the ])ortion of tlie Rgveda commencing, 
‘ tubhyain ague and tlie fiVe prayers, of which the initial words of the 
first are Somo ’dadat, [let him close the ceremony.]^ 

9. - “ The ajdoption of a son, by any BiAhman, must be made 

from amongst sa]>indas, or kinsmen ca)tmected by an 
Wlial persons (j} 3 lation of foodf'r ? ); or on failure of these, an asapinda, 

or one not so connected, may be adopted: otherwise, 
let lurn not adopt. “ Ot Ksiiatj’jyas, in their own class 
positively: and [on default of a sajnnda kinsman] even in the general 
family, following the smiie piimitive spiritual guide [guru] : Of Vai^yas 
from amongst those of the Vaicya class [Vai(j*yaj^toshu] ; of Qiidras from 
amongst those of the Cfidra, class. Of all, and tlie, tribes likewise, in 
[their oAvnJ classes only: and not otherwise. But a daughter’s son, 
and a sisb'.r’s son are affiliated by ^udras “ By no man, having an 
only son [ekaputra] is the gift of a son to be ever made. By a man 

having several sons [bahu])utra] such gift is to be 
CVl. made, on account of difficulty [prayatnatas] “Let 

the best of tlie regenerate | the ’Brahman] to the extent 
of his ability, bestoAv a gratuity on the officiating priest. A king [Ksha- 


{a) A brahman haviii^^ a dauglitt'r and dauf^liter-in-law living cannot adopt I he son 
of a daughter predecease^d ; nor can such person, so ilh^gally adopted, adopt his wife’s 
sister’s child, and make him heir to the grandfatlier’s property, winch woulii j)ass to the 
daugliter-in law on the Brahman’s death and subsequently to the daughter, the daughter- 
m-law not being allowed to alienate the propeity duiiiig the daughter’s life. Muee Gunga 
V. Baee Sheosunkur 8cl, llep. 73. i Moii. Big- 18. — Ed, 

1— This is added to render the pjrssage intelligible. In tlie Batt. Mim. the sense 
breaks ofl* here in a singular manner, being contiuiied in other texts ; our author leaves 
it equally incomplete. 

2— Batt. Mim. 2G, Batt. Chand. 118, Reports 1st, 194. 

3-~Batt. Mim. 50, Batt. Chand. 160. 


4-Batt. Mim. 62, Datl. Chand. 1G6, 
b - Batt. Mim. 92 3, Batt. Chand. I/O. 


where it is translated. 

“ IS iu be anxiouslv made-” 
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Argument upon 
t.lic daughter's anti 
sister's son for 
9udras. 


triya, the produce of] half even of his dominion : next in order, a 
Vai 9 ya three hundred pieces ; a (^ddra, the whole even of his property : 
if indigent, to the extent of his means.” Bearing the reflection^ equal 
to, [or like]. 

10. A daughters son and a sisters son: Now, as in the instance 
of the stick, in the formula : '' [The sacrificer, yajm^n 
delivers the stick to [the Brahman, who personates 
Maitr^ Varuiia though the stick [really] be the object 
required, from the necessity of its previous existence, 
still, by the use of the fourth case [to], MaitrS Varuna 

is alone denoted as the object, as is the most fit, from his act of utter- 
ing the suminons -in the formula: “The holder of the stick [lie who 
personates Maitr/i Varuna] then utters the invocations [to the deities, 
for their presence in the sacrifice].” Even so, in this place, siiice the 
state of non-release from debt [results from want of a son], and because 
the sixth case [of Cudras, in the text] has the sense oi‘ the fourth [to or 
for], therefoi’e both the daughter’s and tlie sisters son alone, are to be 
admitted for Qddras, as the means [of relieving the father from debt]. 
So, by the propriety of only these two, the pur])ort of the restriction of 
the rule is declared : thus, “The daughter’s son and the sisters son 
alone are for Qudras.” But if the impossibility of it for (j,'udras [be 
urged], by reason of the impropriety of the restriction, [1 answer]^ 
they are both exhibited by the texts as the objects for (^'udras alone 
since it would be absurd to make the restriction apply to the agent, 
[parisankhyiC] in respect to Brdhmans and the rest. 

11 . Therefore the daughter’s son, and sister’s son even, are the 
most proper for (^fidras : In defnilt of them, another 
also [may be adopted], if of similar class, as declared 
by the same author [para, 9] : “ Of Cudras from 
amongst those of the Qudra class.” This word, class, 
is not [necessarily] implied, by its connexion with 

daughter’s son and sister’s son,’ alone, for there is no [necessary] mu- 
tual connexion between the states, of ' daughter’s son, sister’s son, and 

common caste And there is a risk of our [thereby] 
evil. making an absurdity of parallel passages of the same 

author. This is fully explained by my father in his 
Dvaita Nimaya, and the same is the rule [dchdra] ordained by sages. 

12. And the assertion of their right [to adopt] being demonstra- 
ble in the very same way, as [the argument upon] the 
word Nish^dastha pati,^ the assertion in the (^uddhi 
Viveka, that ‘ there is a want of ^title for C^^ddras to 
celebrate the acceptance of a son with a Homa^a^ 
authenticated by Vedaka mantras/ is hereby refuted. 

13. The Homa however, being accompanied with mantras, must 


Conclusion 
drawn tliat tliey 
are flic most pro- 
per fur ^'udras. 


Assertion to the 
contrary, in the 
9uddhi Viveka, 
controverted. 


1 — The lord of those residing among the Nish&das,’ who might be of any caste, 
and therefore entitled to adopt; but when read Nishada sthapati, 'the Lord of the Ni- 
sbidas,’ that is, one of that caste, he, as being lower than a ^Hidra, could aot adopt, m 
the proper form.] 

(t'f) Burnt olTerinp','— . 
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be celebrated hy them through the instrumentality of 
V ^ Brahman, in conformity to the text of Par 49 ara : 
n'eaaTof a “When fasts, vows, burnt sacrifices, ablution at a tir- 

tha, silent meditation, or prayer, and the like, are per- 
formed by a Brahman [on the part of another] the be- 
nefit of them accrues to him who caused their performance." And the 
very same is declared, both by Sm^rtha and Harinatha. 

14. However, what [in seeming contradiction] Par^(;ara himself 
adds : The Br^hmana who, for the sake of dakshinaf a ), 
Another text of performs Homa with sacrificial materials furnished by 
^^ira^arii exp am- ^ ^hnlra, shall himself because a Qudra and the Cudra 

shall become a Br^hmana," means, according to Madana, 
that the whole benefit of the act accrues to the Qhdra, wliilst the crime 
fully attaches to the Br^hmana, 

One law, for The right also pertains to women, equally as 

women and ^ud- to (^tidras, by reason of the text : “ Women and (^'ddras 

are governed hy the same law." 

16. Yasishtha “Man, produced from virile seed and uterine 

blood, proceeds from his father and Ids mother, as an 
The proper ob- (qfect from its cause. Therefore his father and mother 

li^ve power to give, to sell, or to abandon, their son. 
But let no man give, or accept, an only son : for he is 
[destined] to continue the line of his ancestors^ b ). Let not a woman give 
or accept*a son, unless with tiie a.ssei\t of her husband."® “ A jjciv.on, 
being about to adopt a son, should take an unremote kinsman, or the 
near relation of a kinsman, having convened his kindred, and announ- 
ced his intention to the king, and liaving offered a burnt offering, with 
recitation of the ])rayers denominated ‘ vyedhriti’ in the middle of his 

dv/elling. But, if a doubt arise, let him set ajiart, like 
CVn. a fhidra, one whose kindred are remote ; for it is de- 

clared [in the Vedas]: ‘Many are savcai by one.' 
When a son has been adopted, if a legitimate son be afterwards born, 
the given sou shares a fourth part.'Yc^ 

17. Therefore, if there must be an order from the husbaTul, it is 

for a married woman onhq as above shewn ; but, for a 
Deduction in even without it [adoption] may be made, with 

puwer to adopt ^ permission of her lather, or, on failure of him, of 

the relations [Ny^ti] under this precept: “ Let . a 
female be taken care of, by her fatlier while a child, by her husband 


1 — Dfttt Mim. 98, ^it. 308-10-11-15 and notes. Digest 3d, 242. Kepoits 1st, 190 

2 — D:ht. Chand. 109 takes^ip the text here, Reports 2d, 450. 

3— Reports 1st, 197, 2d, 450 Nyati is sometimes interpreted “Caste,” but impro- 
perly. It means Gentile kindred only. See Mil. 308, note, where our author’s opinion is 
noticed on this point. 

(a) ‘ A present, especially one made to a Brahman on the conclusion of any public 
ceremonial’ Wilson.— Acf. 

(b) This prohibition is directory only, not imperative. See Chinna Gaun^an v. 
Kumdra Gaundan, 1 Mad. 11. C, Rf*p. 54. — Ed. 

{e) So held \xi Ayi/dvu Mufpandri . Nilddaichi Ammdl^ 1 Mad. H. C Rep 45.--^ 
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A similar text 
of Kilty ay ana ex- 
plained, only to 
relate to married 
women. 


when manied, and by her sons, in her old age. If none of these exist, 
let her other relations fNy^tij take care of her. A woman is never lit 
for independence.’ Y d). This has been declared by Ycijilayalkya^ only with 
reference to difference of age, and the circumstances of a woman, being 
under the power of her husband. In case of his being dead, or [unable] 
from old age, or other [disqualification], or from helf)lessness, then [slio 
is] indeed under the power of her sons or other relatives. 

18. By K^ty^yana also it has been said" “ If a woman, without 
the orders of her father, husband, or son, should per- 
form obsequies, such obsequies are of doubtful vali- 
dity.” What is here said of the orders of her father, 
husband, Szc. relates only to the difference of age. 
OJmquies here means, rites performed for the other 

wu^rld ; wherefore, at whatever age a niamed woman 
may [require to] receive the command of her husl)and, that very com- 
mand is in the case of a widow not required, since the command of any 
other person, not here mentioned, is nowhere declared re(]uisite. Tlieri'- 

fore the right of adoption, even wit! i out the order of 
her [late] husband, does pertain to a widow. 

19. The nnreniole hiasynan, means, in each case, tlie sapinda 
nearest [to the adopter] ; among whom again, tlie 
nearest of all is the brother’s sonf' d ) ; for : “ If among se- 
veral brothers of the whole blood, one of tlum have a 
son born, Manu ^ pronounces them aJl latherfiof a male 
cliild by means*of that son.” And tlie MitAksliar^t’' 

And this must be tlie proper motive of that precept ; 
for it is im]H)ssible there can be any other. The remote kinsman, 
means ‘ one of another caste.’ And my father has said that; “ A mar- 
ried man, wlio has even had a son born, may l)e^ome an adopted son.’Y^^ 
This also is reasonable, for it is not in op])osition [to other maxims].^ 


Explanation of 
Yaaishtba’s text 
in favour of tlie 
bi other’s son (irst. 

has the same. 


1 — Dif^est 2d, 381, Beports 2d, 450. 2 — Keports hsl, 105, 2iid 451. 

3 — 4 , — Cliaptcr 9Ui, 182. Mit. 320, Jim. 2 U 0 , Digest 3rd, 200. lleports 2d, 86 . 
Datt. Mlm. 33. l)att. Chaud, 161. 

4 — Tteports bst, 196. 

(d) This * precept’ does not appear to be in point ; and so far as regards the 
widow the doctrine in support of which it i.s cited, seems questionable- it has, how- 
ever, been held in Bombay that a widow may adopt a son without consent of her hus- 
band, if she have obtained- permission of the caste and the sanction of fhe ruling 
powers. But under such circumstances she must adopt the next of kin to the deceased lius- 
band— his brother’s son if such exist Siee Brijhookuvjte Muhanij v. Sree Gokooluot- 
samee Muharaj 1 Borr. 181, Ihwbut Rao Mankur v. Govind Kao Bulmmt Kao Mankur 
2 ]Sorr. 75 . So in Madras the Pandits have said, obiter, that a widow’s adoption 
with the mere consent of iier husband’s relations would be* valid ; Ranee Reeayamy 
Nachiar v. Streemathoo Jlerantah Gurbah 1 Mad. Sel. Dec. 101, 104, and see M. S. l>. 
1849, p. 115, 117, and S. A. 156 of 1857 M. S. p, 1958, p. 5 : Strange’s Manual of 
Hindu Law, 2d ed. § 72 : QlheXm R' i udes sur le Droit Civil des Hindous 79, 94. 1 Strange 
H. L. 70 : Colebrooke’s note to Mitahshani, ch. 1, sec. XI, cl. 9. And see 11 A. 35 of 
1861, heard l9tbDec. 1863, and reported in 1 Mad. H. C. Rep. In Bengal the hus- 
band’s assent seems indispensable, Macn. Prin. 68, Macn. Cons. 195. 3 Coleb. I)ig. 242. 
and so held in a Benaics ca^'C 2. S. D. ‘A. 169 : Raja Ilaimun Chull Sing v. Koomer 
Gunshmtn ^ing 2 Knapp P. C. 203, 221. — Ed. 

{e) So, appareutW, held in Bombay provided he be a sagotra 1 Borr. 181:1 Mori. 
I)iK. 17 Contra in Madras; Chetty Culum Rrmanna v. Chetty Colum Moodoo 1 Mad. Sel. 
Dec. 40 G.— 'AV/. 
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20. As for this text of the Krlllk^ Purina O Lord of the 

earth, a son, having been initiated under the family 
^ name of his father, unto the ceremony of tonsure in- 

Kaiika urana, (jl^give, does not become the son of another man 

[anyastisj. liie ceremony oi tonsure and oi investi- 
ture^ being indeed performed, under his own iamily 
name, sons given, and the rest may be considered as issue : else they 
are termed slaves, .^^fter tlieir fifth year, O king, sons given, and the 
rest are not sons. [But] having taken a i)oy five years old, fhe adopter 
should first perform the saerhice for male issue." It relates to asago- 
tras only. Lhito the. cere nwu ij of tomtit n' irtcltrsh^c -/riie ])article, aixj, 
here is inceptive, used for the sake of eaitirely including all such cases ; 
for if it be meant as a limit conclusivt*, it will have the objection oi 
being in opposition to the ceremonies of tonsure and investiture [speci- 
fied in the text.] But such reliance is not to be placed 
CX. on this last passage, liecause it is not to be found in 

two or thiee cojhos of the Kiilika Purana. 

21. * Tlie son given is of two sorts ; first, simple; second, son of 

tw'u fathers, (dvyamushyayanay The first, is one 
‘Songnenf of bestowed witlamt any .special compact; the last, is 
two kindh : given under an agreement in this eih'ct, ‘ lie shall 

th ' two kelong tv> «.is l»oth. " Here the first wdll perform the 
funeral ceivnmny, and the otlau* rit(\s foi' the adopter 
only, as may thus [be demoiistrati'd | ; in th(‘-desh'e of 
accomplishing the aceeptanee oi* a. son, by tlie tirin ‘son’ being in 
the second person, in the ]*hrase, “ being afxmt to ado])t a son" [para. 
10] and the like, detailing (he rules for tli<^ e.ereinony, the pi'odiic- 
tiou of a son is declared. And not tliat the adopter can possibly 
imagiiKs ‘ Iiis tiliaf reiatioirsliip is d(n'i\ ed from iiiy ea])acity of beget- 
ting ’ ddu'rid’oiag from tlui word ‘son,’ after Jja\dug instanced the wliole 
iluties ol’ a son, W(‘ must admit tlie production of one, as far as issjuisite, 
and not pnwiously existing. Hence, in the fauiily nf the acceptor, tiie 
coiuliiion may [in this wav] be brought about: From whicli result the 
acts suitable t-o the different relations, of son, i’atlier, and the n-st,. Even 
as is declared by Xlanu;* “A given son must luxau* elaiui th(^ family 
and estate of his natural father: the funeral o])latiuii fdlows the family 
and estate, fait of him vrho has given away his son, the ohseijuies fail,’ 

22. Follo’ins fix' jam iljj xxd csfxtc, goes aflxr the family and estate, 
tlie latter expression corresponding generally vitJi the 
^^Fxplaniition ol term “goes along witli." The (/ieex the simple 

^ adopted; since, in the case of a Dvyamushyayana, the 

[double] obligation of fayiiiy connexion and the like, Avili be hereafter 

declared. The funeral ohlatton according to Medha- 
titlii, Kulluka Bhatta, and others, means the funeral 


1 — Ball. Miin. 68. Dali. Chanel. 175. Mil. oiO. and Nutrs quoting onr Ainhor’s 
opinion. Digest od, 118-9. Reports Ist, 195. 

9 — ‘Tlic reading of tlie Maynktia Ls piirpo.sely more explicit here than in the other 
works, which read ioirsure and taiitr rites.’ 

3 — Mit. 30S note, quoting this passage. 

1— Chapter9ih, 143. Mit. oi5. Digest 3d, 147 Datt. Mini 105. Date Chand, 191 

n 
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cereinony, and other Qr^CdJhas. According to other authors again the 
faueral ohlation, means sapinda connexion; and obsequies, the funeral 
and other (^'raddhas. Tlie correct interj)retation is this : As by the 

i-<Lss,ige “ He, ^\'ho has begotten a son, and whose hair is ( still j black, 
may maintain a sacred fire,” the difference as to his age and condition 
is exemplilied, and again, the <lilference of place, by the ])assage : He 
measures out the inner [)ortion, and the outer portion of the altar 
even so, in ibis place, having merely exem])lified the acts connected 
with the obligation of tlie funeral oblation for the natural father and 
the rest, by the terms, ' family,’ ‘ estate,’ ‘ funeral oblation,’ and ‘ obse- 
(juies,’ the cessation of them is declared. 

From this also results, tlie establishment of the cessation of 
family oounexion with the lather’s whole brother, and the rest. Tiiere- 
fore a 1^0, (ivcii tlie son liegotteii by the simjile adoj)t(‘d son, shall ])erform 
fhis fatlier’sj sapimli karan, parvana <.)bsequi(is, and tlie rest,* in con- 
jum t‘s,n even with the [oitginal] adopter. Even so, his son also. 

yv. li.ov»e\er. y hat Katyayana, o]Haiing the discussion of.tbi* ‘son 
of two fathers,’ by this text : “ Now, when th(‘ family 

\ \r\\ cf Ka- connex ion of sons, either adopted, purcliased, or son of 
t \avauLi Ja III io appoinbal daughtm', remains unsettled, throiigli 

’V!^ ',■ /!' . their aec(‘.ptance Viy another tluw become sons of 

tatiiers, and tht‘- like, says : It tiiere he no ofispring 
of these a<lo])le!-s h}" tlutr ovrn wives, they [the secondary sons,] take 
iluMv-^iabe and givt tlie funeral oblations to three ancestors ; it* then^ 
be no fori>]»ring |, to either [the giyer oi- receiver], they will give the 

oblation for* both. Having separately considered both 
in one (^’raddlra., tliey slrall call upon both of tliem ” 
Has ri'fer'ence to the ‘ son ol* two fathers,’ because ol* his premising. 

‘ I'heij l)e< () me .sons of f u'o jo ( be 

"lo If eitlim i he uatni al jiaronb or the adopti>’e i*athi‘r, Irave no 
<,)(h‘’r male issue, the Dn y amu.sh) ayaiyv, or* ‘ .s'Ui of 
two ft }h-a‘s/ shall prissiart the funeral oirlalion to him, 
and .shall tako his estate, but. not so if tlieia^, be 
[male is,-,m‘| IfltoMi ha\a‘ l<*gitimato sons, In^ offers 
an <.)blatioii to neither, but takes a cpuirter of the share 
allottral (o a legitimate son of his aduptiv(‘ father l‘r‘om 
this text of Yasishtha d When a son lias bi^en 
adoj)t.e(l, il' a, legitimate son be afterwards born, the 
gdven .''fm takes a fourth jiart.:” and likewise' tliis of Katyayana d “ If 
a h'gitimrtte' son be Itorii, tire' re-st are pronoune*ed shams of e/. fene r/A 
par(. ])i'e»\u<[(al tlieyv belong to the' same* ti'ihe ; luit il they be erf a elitfe'r- 
oiit elass, tliey are e*n titled to food and raiment only.” The reading in 
the Kalpataru is, ‘ a. tliii'd ]rart.’ Thersc of /Ac same tribe, according to 
Vijiicdm (grai'a’^’ are, the son of the wife, the sem aderjrted, and the re‘st. 


'flic I'h lig.s '"US 
and riel'ls <if liia 
.son ot I \\ <> f. IitTU 
in rtgaril 0- oijser- 
(juius .and sru’Cns- 
.■'lon, (InliiiL'd V. iir- 
llirr suir-. 

cxisi . Ol’ not . 


J — Mjf. ])agi; 2.’33 note, 3lcpoi t.s 2nd, 003, 

2 — This passage is quoted in the notes to the Mitakshara, page 318. 

3— Datt. Mtm. 153. Datt. Chand. 201 Ante para. 16. 

4 — klit. 316. Jim. Ya. 157- Datt. Mini. 61. Datt. Chand 200 and note (Lerp, 
o — Mil page 310 Ante Section Ttb, iiara. 11 — ct srq. 
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26. But if SOILS live Avaiitino^ to both, tlicTi he shab perform .i sin- 

gle (^hvkldha to ]>otli also ; ill tl)e mode declared afiove, 
His duties de- by the term in one (^'nlddlia,'’ Moreover in the 

fined in dehiult of pfemadri is a text of Krshn^ijiiii d ‘‘ As many as 
sons to oti. there may be degrees of forefathers, with so many, 
their own forefathers, let sons given, and the rest associate the deceas- 
ed; in order, their sons with two forefatliers, their gniTiflsons v ith 
one, should [do] the same. The fourtli degree, at pleasure. - This 
sapinda. relation] extends to three degn'es.” “ At the la'gular seasons, 
ohere is no distinction of degrees : luiton the [anniversary] <lay of death., 
having invoked them singly, let liim ])erforni the (^Tad<]ha according 
to the pro] )er rite.” Winch sense is consonant a1sf) to tlu' text of Ktit- 
ya^oana. [])ara. 24.] 

27. This is the meaning: ‘The son of two fith-uy, and tin* rest, 

shall perform the ,sa])infH karan of those, tlwng in th(‘ 
Uetailod cxpla- families of lioth tlie real and adoptive fatlier, togeilier 
ual ina of tlie text, xvlth those of the same degrees [(Jiai is) in eoiopany 

with the father [of tlie deeeas(a] 1, and the iest. But. 
tlie sous of thos(‘ adopted, and the., rest, shall ]>evform 
their sapindi karan together with tliat of both the natural, and adop- 
tive [father]. Their grandsons also sliall associate their real father 
with tlieir adoptrve grandfather, and their real gr(‘at-gra.ndfa rlu r ' 77/^ 
foKvtli' (Ifcjrce, tludr great-gr?indson. cc, d(‘sire ; that, is, they shall 

invoke the a,do])ter, or not, [as they ])leasr] ; but tlie ixial father, tiny 
shall even summon. At liw eeg/z/o/* .ssU'S‘o//.s ; that is, at tla* <]ays ol 
new moon, [aninvasya] and tdlier seas(ms, tin' (haddlia accoi'ding to 
tJie flegrec's of I foreiiit hers j oi tin.' real a, ml i.iop{i\e ta(!i<‘rs, lS to bo 
celebrated. But oii the aniiiA'eTsavv othhaoh, iiaviiig invoked tlu' sin- 
gle ])ers()ii alone, let them celehrate th(‘ Kkoddishta (g'teJdlia ibr Inm. 

2.S. Some liowever say; ‘Since the rltt‘ of simple- a«loption is 
not [mentioned], it does not exist , ami there is no 
Opponents ar- agreement to the fdieet : ‘lie bo.li)ngs to p.e both,’ 
gvnuuit because no rite for it exists. One taken v itlnuit tlii ^ 

the teiin siinijlc agi-e^nnent, tlierefore, is e^ani a son of t e. '* t.tbers - 

' And even by him, eitlier a donbh^ (^’ra'i Its, c ' >-' ^ 

one, may be cedebrated, by invoking [singly or togcthei-] Lot li ins roai 
and adoptiAU^ fatlan*, in tlie Am^vasya and other [(^Iraddhas ] But the 
sa])indi karan, Barvana, and other Braddhas, must be performed foi' 
the adopted sou, in company with both his real and ado]ui\e felh.er, 
by Ills son. Eyen so, by bis son, and the rest.’ 

29. This must be considered. Because, though the jihrase ‘sim])le 
a.d?)pted’ is certainly nowhere mentioned, still, however, 
Answered and this [meaning J satisfactorily results, even from tlie de- 
refuted. claration ol‘ the entire cessation of the connexion with 

the real fatlier and the rest, by the nboAUA recorded text 
of Mann [para. 21] wliich prohibition does not a,])]dy in a. Dvyaniu- 

sbiiyana ado])tion. Further : A marriage in the family 
of the procreator 1 Viji I within seven degi’ccs, which 

\ — Hatt. Mim 120. Datt. Chand. 139. 

2 — Clihundu instead of Clihodii “ excluded” wldcli is the reading of the Hatt. 
Mim. and Cbard. 
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is altogether illegal according to the text of Gaut atna : ^ With the 
kinsmen on the side of the father, viz. of tlie ])i’ocreator, [Viji | beyond 
the seventh degree ; aTid with those on tlie motiier’s side, beyond 
the fifth, would be unmeaning in a JJvyamushayana adoption, 
because the sapinda affinity [to the jiroereator] still exists tlierein 
[beyond that]. Therefore, the term, ‘sira})le adopted,’ must necessarily 
be expressed, to make the same agree with that of the text, because 
of the declaration of the prohibition of the sapinda connexion. 


30. Moreover, in the Pravar^idhjniya [it is said] Tliey who 
become sons of two fat heirs, [dvyamush ay ana | whether 



is spoken of tlie Dvy am ash ay an a. And tlie prohi bi- 
lion of connexion in tlie rea] family [(jotra] is de(*]arod by the text of 
danu ; which is the diilbi'cnce [ladween the two]. By tlie distinction 
also, betwcmi ado])te(l sou. Vsimpli*,’ ami, ‘ son of t wo failK'Vs’ [the term, 
simple'] is pioper to 1 h‘ included ; whence even the })ropriety of tlie term 
‘ si]ii])]e adopU'd son’ is established. 


31. Even so Ehatta Someevera," satisfatdori’ v rec.oneih's the one 

* « 

doetrine, under tla* text of Mann [para. -IJ y “ That 
A.nl supported tlu're was a cessation of the sapinda connexion between 
fromr Aijuna [as] the son of Knnti. horn after sh(‘ was] 

'' given in adopthiii by [her father] Sura to Kuntihhoja, 

and Siihliadra, |as] the (i:{nght('r of Ycasudeva, rvho 
was tlie son of Sura,” witli tlie ojiposite opdirion, that Aijuna could 
not mart'V’' tlie said Suhliadra,” as miglii seem to result from that text 
of (Jcvutama [jiara. 2 S, ajiplying solely to the jiroliihition of [a wife] 
come of the father's kindred/ hy adducing the atiirmation of tlie com- 
mentaries in fa\'our of the utter exclu.sion of the family connexion [after 
the adoption.]' 


1— D.itt. Men 107. 


2— Datt. ^[hii. 120 and note. Datt. ('hau G2. 


3 - T n t h e Mini a in s a . 

4 — This will b(' more iuuili^ible from the 
following "eiieai()o;y. ArjunaS real father was 
India, though he took tlie name of Pandava 
fi'om his mothoi'-s husband PAuila, and his mar- 
ryiinr Subhadid, espoused liis maternal uncle’s 
daughter [whicli is reprobated in p^eiiend : see 
fdiap. 1st, See. ].st, para, id] : but as the mother 
liad been pieviously given away in adoption, 
their relationship, as cousins by tlie motlier’s 
side, had ceased. 


Vasudeva 

Son 


Kiintl 

Daughter 


Subhadr.i 


Arjuna 

Daughter 


Son 

, 
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32. As fur what- some author says : ‘ That the sapinda connexion of 
Kuiiti with the family of Sura, is declared by Some^.- 
CXV. vara, under the text of Gautama, to continue through 

. , seven degrees/ the reason is, th.at he has not read the 

opinion I ed'u ted/ Therefore, the text of Gautama, after having 

previously declared the cessation of sa])iii(la relation- 
ship, refers to tlu‘ prohibition [ of marriage] in the family of the natural 
father, and not as considering the subject of sapinda relationshi]). In 
this way, the correctness of tiie terms, son ' simple adopted,’ and ‘ son 
of two fathers,’ being established, the possilality of an agreement to the 
effect : '' lie shall belong to us both,” [para. 21 1 is likewise established; 
for the object is manifest-, by the acce]>ter knowing him to be 'son of 
two fathers.’ And again, the sapinda relationship of the simple adopted 
son, extends, in his adopkive liither’s family, to seven degrees on the 
father’s side, and to liv^e dei>rees on the mother’s side. 

As fo]* these texts of Vrlddha Gnutama ■} The sons given, 
pnrehased, and tlu* rest, who are adopted from those of 
Tiic aathorily Ids own general family, b}^ the ohstowance of form, en- 
of tlirrr text s de- linoage [ goti'ata, of the adopter]. Buttlierela- 

I'l/ hiiapk tion <.)f sapinda is not inclnded,” as W(dl as of Brhat 

Mann d “ Sons given, pnrehased, and the rest, retain 
relation of Sapinda to the natural lather, as extending 
to the llfth and tln^ seventh, degree's : like this, their general family, 
which is also that oi' their adopter,” and inoi-eover of Narada “For 
the sake of religious merit, [being ad()])t(‘d| like the real son, under the 
family name of eaedi re.sjx'cbively [lat i-a,t gotrenal sons j who are 
reared : for such, mt'rely participation in a share, and [the oblation of 
the funeral cake, is ehadared ” they are*, all i-ljroe, not ol'good a-nthority; 
i at least, if their authority 1)0 g(/od, tliey are to be us('d only for the 
sake of determiidng the want of sa])inda redationship of] the Bvyamushy- 
rtyana, as fai* as seven generations, in the iandly of the ado[)ter ; for, in 
the case of a simple ado])ted son, his sapinda relationship, as far as seven 
generations intheiaiidly ofthe adopttu*| P«alaka]is declared [to commence I. 

by the befoi*e quoted text of Gautama, (para. 29] a-nd 
CXVI. because his sa])inda relationship) at tlie same time, in 

tlie family of his real father, is declared to cea.se by the 
text of Manu [para. 21]. 

34. As for the following matter, written by ceiTain respectable 
authois in discussing the subject of sapinda relation- 
The reasoning yhhj : “ Yet if [an adopted son’s] investiture and other 
of certain andiors initiatory rites, have been celebrated in the general 

foiindeci family [g^tra | of his real father, his sajhrula relation- 

ship to his real father’s family [kula] is retained, both 
to the father, and to the mother ; to the fifth degree [from the mother,] 


1 — Datt. Mim. 108-26, noticing our author’s objection. Datt. Chaad. 101, 

2 — Datt. Mini. 27 and note q. v. lOG. 

3 — Datt. Mirn. 199 note, where our author is again noticed and the text attributed 
to Devalft, 
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and to the seventh [from the father] : but to three degrees in the family 
of the adopter, by reason that there is a want of the state of begetting, 
and of investiture, to the author of the secondary paternal relation, the 
adopter. However, if the adopted son be [so] initiated in the general 
family of the adopter, his [sapinda relationship] with the adopter and 
the rest [of his family, will continue] even to seven generations, and to 
live [as above its foundation is not known. 

35. Again : If the paternal relation exists not, by reason of the 
absence of the acts of begetting, of investiture, and the 
Conclusion like, in what manner arises the adopted son’s sapinda, 

^rawu. relationship to either [even,] as far as three degrees 

or his performance of Qrf^<ldha and other ceremonies 
for the adopter and the rest of his family ? Neither can it be said, 'tlie 
paternal relation and sapinda relation are [necessarily) connected,’ 
because by this, on the absence of the first, the want of tlie sapinda re- 
lationship would ensue. The result of it is this : Sapinda reLationship 
even [of the adopted son], with the adopter and the rest of his family, 
lias been already pronounced from the text of Gautama and others 
[para. 29 :| ‘''With the kinsmen on the side of the procreator beyond 
the seventh decree.” And this is conclusive. 


Summary in con 
elusion. 

cxvir. 


so. ^ Now this is the rite for gift and acceptance of a son. la 
this matter, the })ower of giving [in adoption], where 
there are more sons than one, allows even of any one 
of them, not being the eldest ; and that of acce})tauce, 
attaches to one who has not had a son born, oi* whose 
sons are dead. The right of mari'ied women |to adopt, 
is good] with the orders of the husband ; in delault of him, of their 
[own] fathers, and the rest. Of (^Yidras |ado])ting| the daughter’s son, 
or the sister’s son, are to be taken, and no other. i>y the other [superior 
classes] however, the nearest sapinda relation ; in default of them, the 
remote [kindred], but not one of another caste. 


37. Then the giver, on the day [fixed] for the acccptanco, having 
duly called to mind the [proper] time, and the other 
The gift incep- [considerations], and having thus vowed : ' 1 am about 
live. to make a gift of my son for the cessation,- betw^eon 

myself and the rest [of my family], and this son, of the 
several duties arising from the reciprocal connexion, af present existing 
between [us, as] father, son, and the like,’ shall perform the Gane^a 
pujiC, svasti vSehan,'"^ m^trek<i puja, Vriddhi 9r<iddha, and the other 
rites. 


1 — The remainder of Ibis section, though not found in any Gujarat copies, was in- 
troduced from one obtained at Punfi. Jt appears to be an extract from some other 
work, or, a summary of the doctrine of the Mayiikha, by some more modem authors. 

2 — In the original, it is “ continuation” pravrltti, for nivritti, which the sense re- 
quiring, was adopted. 

3— A religions rite preparatory to any important observance [Wilson], where the 
mode of it is described. 
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88. The accepter too, having fasted on the day preceding that for 
tlie acceptance, and on the next day having summoned 
Tiie acceptance his kinsmen, and made known his taking a son to tlie 
inceptive. king ; having called to mind tlie time, and other [con- 

sidferationsj, and having thus vowed : ‘ I am about to 
take (this jicrson) as a son, to tlie cessation of the mutual connexion ' of 
father, son, or the like, at present subsisting between him, and his pro- 
creator and the rest (of that family,) and lor the accession between him 
and me, and the rest (of my family), of the duties mutually arising 
from the respective connexion of father, son, and the like (})y this adop- 
tion),’ and having peiformed, the Gane<;a pujr^, Svasti v/lchan, Matreka 
puja, Vriddhi Cj^Vaddha, i^chSrya varan, and the various reverences to 
be made, after a special \'ow to the ^chiirya, with the ear-rings, ring, 
suit of clothes, turban, madhujiiarka and the rest, let him give a feast 
to three Brahmans, and to his kindred. 

39. And the Ach^rya, having thus vowed : ‘ I am about to do 

my pro})er duties,’ and having perforniecl the marking 

^ Olliciatiiig out of Ihe altar, and the other (acts| as far as the con- 
CA secration of the fire, inclusive, sliall celebrate the rites 

enjoined in the words of the Vedas' and the rest, as far 
as the straining of the clarified hiitbir inclusive. 

40. Then let tlie accepter, having gone near the giver, thus beg, 

‘ Give me this son’ and the giver, with i*elation of tlie 
flift completed, five jirayers [the initial words ol' the first of which are] 

Ye yajnena, having called to mind the time, and the 
rest, having rc'jieated Ins motives as above detailed, shall declare, ‘ I 
give you this son, adorned with ornaments, according to my ability.’ 
This is tlie gift of hi s son, eomnienciiig with the words of the Vedas.’^ 

41. Then tlu^ accepter, having accepted him with the ])rayer de- 

vas 3 "a tva, and- the others, and having repeated 

Acceptance the K^ima stuti in the form enjoined bv his own 
comjdctcd. (p'ikha, liaving inaudibly repeated the mystical invo- 

cation angtld angtit, <fec. having kissed the forehead of 
the child, let him carry him within his own house, adorned with clothes 
and so forth, [leeonijianied wdth rejoicings. 

42. Next, the Aeh^rya, having jierformed the setting up of the 

(dai’ifled butter, and the rest, as far as the portioning 
Priests’ duties, of it, inclusive, having performed a burnt -offering even 
continued and with the^clarilied butter, with the Vy<ihriti incanta- 
concludcd, tioii, both backwards and in due order, having dressed 

the oblations, let him olfer a burnt offering. He then 


1 — From ^ anvadhane chakshuf line ist, to ‘ kratam,’ line 3d. 

2— Dait. Miin. 07. For this and the following passages, turn to para. 8, and the 
references there. 

j—From ‘ Vc Tajhcna,’ line 5, to ^ Gati.’ 
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commences the principal burnt-offering of dressed oblations, for accept- 
ance of a son, with the words of the Veda.^ Having 
commenced with the words, “ Tubhyam agne,’' &;c. let 
him conclude with those commencing “ Pr/igvadattaii.” Thus ends the 
rite of adoption. ♦ 


SECTION VI. 

Partition of debts, and. of concealed effects. 


The debts, to 
be considered Ht 
a pari i' ion are of 
three kinds ; 


1, This settled, I return [to my subject!.” K^tySyana states a dis- 
tinction in partition of debts “ The debt of the 
father, one incurred by a parcener himself on account 
of tlui debts of the father, and one specially his own ; 
debts so incurred, must be examined on a partition 
with the kinsmen.” On account of the deh is of the 
father, incurred for the sake of discliarging the father’s del')ts. SpeciaV y 
hisoivn, (contradicted by other j than himself, for the maintenance of 
his family. The same author says d “ A debt contracted by a brother, 
a paternal uncle, or a motimr, for the [support of the]* family, must be 
fully discharged by the colieirs, when partfcion is made.” 


2. The same author also says, in case the debt be less than the 
property f" '' But having given the debt [to the credi- 
Such debts, tors], and what was bestowed through affection, let 
when covered by them divide the balance.” promised, Narada:*^ 

first paid ^»nd tile What remains, after discharging tlie fathers donation, 
residue to be di- ^iid after payment of his debts, may be divided by the 
vided. bi'ethren, so that their father continue not a debtor.” 

The/dfhei's donation, what had been promised by the 
father. The same author says d “ WJiat has been given for religious 

purposes, and through affection, and the debt ^vdiich 
Payment out. of ha,s lieeri added hy himself, that [and] the visible 
t^*<V P'^feriial es- [estate], let them divide ; [any other debt] is not to 

tate restiicted to given, out of the paternal estate.” The meaning is 
particular obli^a- • ‘ Wha.t has been given for religious purposes, 

tions. as well as through affection; [that is| what it has been 

added by the father himself, [that is] what has ‘'“been 
made by himself; sucli debts [and the visible estate] they shall divide. 
Payment [dana] is not [allowable], out of the pater^ial estate, of debts 
other than these.’ 


1 — In tlie last line of the page. 

2 — From section 4th, para. 40th. 3 — Digest 3d, 390. 4 — Digest 3d, 389. 

5 —Digest 3d, 388, where a different turn is given to the text. 

6* — Digest 3id, 73, Jim. Vu, 21, where the same difference is observable between 
these two tran^ktion?, as in that of the foregoing text and our author, whose version is 
altogether different from both. 

7 —Digest 3d, 391. 
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JJ. l^ie same author also says, iu suspicion of effects undiscover- 
ed A house, arable land, or quadrupeds, discovered 
[after partition, as the property of the deceased], must 
be [equally] divided ; if it be justly suspected that 
effects are concealed, a discovery by ordeal is prescrib- 
ed by law.” “ Thus Manu declared, that household 
utensils, beasts of burthen, and milch cattle, ornaments, 
and •workmen, must be divided, when , discovered 
[among the heirs] : if effects are [suspected to be] hid- 
den, a discovery must be obtained by the Kosha mode of ordeal.”* 
Workmen : slaves, and the like. Here even, the Kosha ordeal itself has 
been fixed in such matters, in the chapter on ordeals, by this very 
authority : “ In sustaining the truth of doubts in partition among 

heirs, at all times, [and | in settling a multitude of proofs [kriyaj, let 
them oven undergo the Kosha ordeal.” 


Partition of ef- 
fects concealed 
and discovered 
alter partition; 
wiih iLe mode 
prescribed fur 
their discovery. 


SECTION VII. 

Oil pr&perty not liable to division, ( Avibhdjyam.) 


1. Manu says Wealth, however, acquired by learning, belongs 
exclusively to any one of them who acquired it ; so 
does any thing given by a friend, received | at or] on 
account of marriage, or presented as a mark of respect 
to a guest.” Vy^a:* Wealth gained by science, or 
earned by valour, or received from affectionate kindred, 
belongs, at the time of partition, to him [who acquired 
ith and shall not be claimed by the coheirs.” Received from affection- 
ate kindred ; [Saud^yakam ; this term] will be liereafber explained.” 


Certain proper- 
ty n >i subject to 
partition. 

CXXI. 


This [wealth] must be understood to be acquired, without 
loss to the father’s estate. Thus also Y^jiiavalkya 
Whatever else is acquired by the coparcener him- 
self, without detriment to the father’s estate, as, a pre- 
sent from a friend, or a gift at nuptials, docs not ap- 
pertain to the coheirs ; nor shall he who recovers here- 
ditary property, w^ich had been taken away, give it u]> to the parce- 
ners : nor what has been gained by science.” 


If gained with- 
out assistance 
from ihe c ommon 
stock 


1 — Digest 3d, 395, where the text is attributed to Kdtydyana ; at page 90 of that 
vul. tht' last stanza is read differently, and attributed to Brhaspati, 

^~See Chap. 3d, 3— Chap. 9th, 206. Jim. Va. 110-116. Digest 3d, 332. 

Reports 1st, 64, 2d, 57. 4— Jim. Vii. 110-17, Digest 3d, 333. 

5 — At para. 13 ; and in section 10th, para. Sth. 

G-Mit. 268. Jim, Yd, 109-117- Digest 3d, 348, Reports 1st, 64-244. 


1 



74 


111X1)1'' LAW-HOOKS. 


S. Biifc declares a special rule, relating to the recovery 

land, derived from ancestors but long lost 4 Land 
Sp#?f:ial rule rc- [inherited] in regular succession, but which had been 
garding land re- formerly lost, and which a single [heii‘] shall recover 
covered, solely by his own labour, the rest may divide, accord- 

ing to their due allotments ; having first given him a fourth part.” 
That is, ^ having given to the recoverer a fourlh 'part, of the recovered, 
property, they shall divide the balance equally, with the recoverer.’ 

4. Manu .says r “ AVhat a brother has acquired by his labour 

without using the patrimony, he need not give up to 
Otljcr text .'1(1- the colieirs ; nor wdrat has been gained by science. ’ 

• V^^asa “ What a man gains by his own ability, with- 

out relying oii the ])atrimony, he shall not give up to 
the coheirs, nor what he acquired by learning.” Acquisition by 
learn ing is exphuned hy Katyayana : “ Wealth gained through science, 
which was acc[uired from a. stranger, wliile receiving a foreign mainte- 
nance, is termed accjuisition tlirougii learning.” 

5. The same autlior elucidates this term “ Whatsis gained by 


Acquisitions 


the srdution of a difficulty!, after a prize has been 
through ’ h‘ariiing offered, must bf* cx-msidered as acquired through science, 
enumerated. and is not included in Partition [among coheirs.” I 

LAAii. What has been obtainetl froo) a pupil, or by officiating 

as a priest, or for | answering) a question, or for determining a doubt- 
ful point, or through display of knowledge, or by [success in] disputa- 
tion, or for superior (skill in] reading, the sages have declared to be tln‘ 
gains of science, and not subjeet to distribution.” “ The law is tln^ 
same in regard also to artizans [(;ilpil, and to increase of price :”*' “ A 
prize which has be,en offered for the disy^lay of superior learning, and a 
gift received from a votary for whom a sacrifice was formerly perform- 
ed ; 01 ’ a present from a pupil formerl^^ instructed, sages have declared 
to be the acrpiisition <)f science : wliat is otherwise acquired, is [the] 
joint property [of the co-heirs],” Even what is won by surpassing 
another in leaiTiing, after a stake has been deposited, Brhaspati pro- 
nounces the acquisition of science, and impartible. What is obtained 
by the boast of learning, what is received from a pupil, for the per- 
formance of a sacrifice, Bhrgu cjills-the acquisition of sc irn re. ’ 

G. Solviioii, according to the Madana Katna, means, live reading 
(jf [passages of the Vedas] ha ving the order [of con - 
And defined. struction, krama], and the sentences [iata], and the 

like," duly linked together. Some, again, say it is the 
interpretation, in a public assembly, of concealed [meanings | required 

1 — Mit. 268. Jim. Ya. 135. Digest 3d, 365. 

2- ~Chap. 9th, 208. Mit. 271. Jim. Va- 109-117. Digest 3d, 339. Of the two read 

ings of this text, our author adopts that of the Mitaksliara. * 

3— Jim. Vd. 109, Digest 3d, 311, 271. Digest 3d, 332. 

5 — Jim. Ya. 127. Digest 3d, 333. 

0 — ^Digest 3d, 334. The quotation in Jim. Va. breaks off after this. 

7 - See Asiatic Researches 8th, 390,. 
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to be made kuowm The construction is, ‘ solved after a prize [has 
been offered]. Display, public exhibition. Superior reading, pre-emi- 
nent reading. In aiso /o meaning, that this law, res- 

pecting science, is to be applied also among artizans. Jncve-ose of 2 ^'^icc 
'caused by great satisfaction [with the work]. Dc rfi ^'^nicmce of a sacvi^ 
Jice is merely an example. 

7. Here also, iu all these cases, indivisibility applies, oubv when 
All such liable has fallen on the })aterna] estate, in ac- 

io partition if d^dring, as well superior knowledge, as wealth ; for, in 
made with assis- case of detriment [to tlie estate, the acquisition] is 
<aoce from the even divisible. Even so, Katvc^ana says ■} “ Yet 

CXXlll^ Bfhaspati has ordained, that wettlth shall be partible. 

if it was gained by leanaied brothers wlio wei‘e instruct- 
ed in tlie family by their father, or ])aternal grandfather, [or tnicles]; 
and it is the same, if the wealtli were acquiicd by valour, [v ith assist- 
ance from the family estate.”] 

8. Also in case of loss tlie paternal estate even, 

I he acquirer Hie ac({iiirer gets a double shjire, from this text of 

bliaic*^' ^ ^ ^ •Vasishthar “ li(‘ amongst tlunn, who has made an 

acijuisitioiigimay take a double j)ortioii of it.” 

lb N^rada states a (iistiiudimi in sonm eascvs, in acipiisition of 
wealth through leai*ning “ He who maintains the 
All exception family of a brotlier studying science, sliall take, even 

^ 'vealtli ^aia- 

111 ^. *■ ^d by scien(;e. Ihe word acp’uta means unlearned, 

according to tlie Madana. Rntiia. ’ But the jiroper 
sense is, not promised, thus : ‘ I will give a sliare.’ 

10. Gautama^ declares a distinction also, with reij:ar<l to wealtli 
acquired without detriment to the father’s estate : 
Distinction in His own acquired wealth, a learned man may, if ho 

vdthoiitddnmmP please, give up to unlearned e^i-lieij’s.” He who is ver- 
to the paternal knowledge, is a learned man. Tlie meaning is, 

chtatc. that, with his own pleasure, he may give it to his un- 

learned brethren. Katyayana [lart of tlie 
wealth, which is gained by science, need be given, by a learned man, 
to his unlearned co-heirs ; but such pn^perty must be yielded by him, 
to those who are ecfual, or superior, in learning. “A learned man 
need not give a share of his own acquired wealtli, without his assent 
to an unlearned cef-heir : provided it were not gained by him, using the 


1 — Digest 3d, 340. 2 — Jhn. Va. 39. Digest 3d, 109-356. 

3 — Mit. 270. Jim. Va. IJ 1. Digest 3, 361. 

4 — The commentators are liere differing ahout the sense to he given to (^niti, 
whether it is to ineuii the Vedas, [and thence the l-nvHrthje of thenb or hearing, fand 
^ tience telling, proe/is-e, whicli last our ant hor prcfci's. 

5- — Jim. \d. 112. Digest 3d, 349, but our author adopts a iliilVrcul reading. 

6— Jim, Va. 112. Digest 3d, 342. 

^ — The following text is one of Naratla, Jim, \(i. 112. Digest 3tb 342. 
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paternal estate.” According to Madana, this prohibition applies, only 
where there exists other property for those brothers who are present : 
but on failure of other property, [a share of it] even must be given to 
them. 


11. Brhaspati declares that to be impartible, which has been 
Gifts from the father or other [person] : That which 


father&c., impart- 
able, as well as 
CXXIV. 
acquisition by va- 
lour. 


may have been given, either by . the paternal grand- 
father, or the father, as well as by the mother, is not 
to be taken back ; any more than that acquired by 
valour, or the wealth of a wife.” NSrada : “ Except- 
ing what is gained by valour, the wealth of a wife, 
and what is acquired by science, which are three sorts of property ex- 
empt from paftitiou ; and any favour conferred by a father.” 
K^tydyana r “ That which is taken under a standard, is declared not 
to be subject to distribution. And also, what is seized jby a soldier) 
in war, after routing the forces of the enemy, and after risking his life 
for his lord, is named spoil taken under a standard.” The same authoi* 
says When [a soldier] performs a gallant action, despising danger ; 
and favour is shewn to him by his lord, pleased with that action ; what- 
ever property is then received by him, shall be considered as gained by 

valour.” t 

« 

12. Here Vyisa s'ates a distinction ^ “ The brethren participate 

Acquisitions by wealth, which one of them gains by valour or 

valour partible, the like, using any common property, either a vehicle, 
if assisted by the [or weapon] or the like ; to him, two shares should be 
common stock given : but the rest should share alike. 

13. VySsa defines the gifts of affectionate kindred, [saud%akamj ’ 

That which is received, by a married woman or hy 

a maiden, in the house of her husband or of her fatJier, 
from her husband or from her parents, is termed the 
gift of affectionate kindred.” Katyayana “ What 
is received with a damsel equal in class, at the time of 
accepting her [in marriage], let a man consider as 
wealth received with the maiden ; it is deemed pure, 
and promotes increase [of prosperity] : But let him 
know that to be received on account of marriage, which is accepted by 
him with his bride : all such wealth is considered as vindicating the 
solemn rite.” 


Gift affec- 
tionate kindred. 

Wealth receiv- 
ed with a maiden 
defined. 

cxxv. 


1--Mit. 253, Jim. Vd. 110-117. Digest 3d, 343. 

2 -3 — Jim. Vd. 131. In the Digest 3d, 367, these texts arc attributed to Manu, 
but not found in his Institutes. 

4!-Jlm. Vd, 111. Digest 3d, 71. 

6 — The text is afterwards, in sect- lOth, para *8th, attributed to Katyayana and 
read differently “ with a maiden.^' 

6 — In the Digest 3d, 363, this text is attril)Liled to Maun, but is not found. 
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What is acquired in this, or a similar manner : The 

rite again [consists in giving his daughter”' after having 
Partition of received a pair of kine,” ^ is denominated, toealfh re- 
1th received, ceived with the maiden. Here even, like wealth 


wenlth received, ceived with the maiden. Here even, like wealth 

ffolerned bWike sicquired by learning, such acquisition also is imparti- 
rules as acquisi- ble, if it be acquired without detriment to the father’s 
tions by leaiiihi". estate : But, if gained by any other means, except 

learning or the other [specified modes 1, it is even liable 
to partition. And so Manu “ And if all of them, being unlearned, 
acquire propeidiy [before partition] by their own labour, there shall be 
an equal division of .that property [without regard to the first born] ; 
for it was not the wealth of their father : this rule is clearly settled.” 
Labour, employment in agriculture, ^c. Not of their father, is to be 
taken, as without assistance from the father’s wealth. 

1 5. Other things exempt from partition, liave been enumerated 
by Manu Clothes, vehicles, ornaments ; prepared 
Other tilings ex- food, water : women ; sacrifices and pious acts ; as well 
einpted trom par* ^/lie common way, are declared not liable to distri- 

bution.” FeA'ioZes, conveyances. Tho clothes^ coyioey- 
ances, and oriianienfs, belong respectively to the possessor, if they are 
of equal value, if the value of one article be more or less than that of 
another, then let tliem be (Mvided. 

1*6. But the clothes, &c. and other [things] worn by the father, 
must be given to the person who partakes of food at his obsequies ; as 
directed by Brhaspati “ The clothes and ornaments, the bed, and 
similar furniture, appertaining to the father, as well as his vehicle and 
the like, should be given, after perfuming* them with fragrant drugs 
and wreaths of flowers, to the persons who partakes of the funeral 
repast.” 

17. If the goats, &c. be unequal in number, a distinct mode of 

disposal is ordained by Manu:^ “Let them never 

Special rule for a single goat or slieep, or a single befist with 

certain amniM is. , i r • i ^ i i i j ii 

nYYVT uncloven hoots : a single goat or sheep belongs to the 

Vi. x* j 1 j) ^ 

first born. 

18. Both the preparejl food and ivater, are to be enjoyed [by all] 

according to their occasions. Women, female slaves. 

Explanation of j£ number, they are to be caused to 

continued. work [lor all | according to their occasions. But if of 

an even number, they are to be distributed. 

19. Howevei^if they were set apart by the father, they are not 

to be disiiributed, even if of an equal number, by rea- 

The father’s wo- son of this t^xt of Gautama:^ No partition is allow- 
men reserved. women connected [with the father 

or with one of the co-heirs].” 


1 — Mitacheiradbyaya leaf 8. page 1st. See Manu, chap, 3d, v. 29, Digest 3d, 604. 

9 — Chap. 9th, v. 205. Digest 2d, 584. Reports 2d, 57. 

3— Chap. 9th, 219. Mit. 272. Jim. Va. 132, Digest 3d, 373. 4-Mit. 272. 

- Chap. Uli, 119, Mit. 273. Digest 2d, 581. 271 Jfiii. V;i. 132-3; notes. 
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20. According to the Kalpataru : ‘ By the term sacrifices and 

pious acts, [Yoga-kshemal holy councillors, family 
Explanation of priests, and the like, are denoted.’. But Laugakshi 

the terms of the . i « learned have named a conservatory act, 

Text continued. , S i v. xu 

kshema; and a sacrincial one, yoga: both are pro- 
nounced indivisible : and so are the bed and the chair.” In this place, 
a conservatory act, means [construction of) tanks, gardens, and the 
like : a sacrificial one, a grand sacrifice, a feast to Brahmans, and the 
like. The meaning is this : Whatever property is, with consent of all 
whilst in a state of unity, set apart for this pui‘pose, and kept by one 
individual, with that very property that act of religion shall be execut- 
ed, by that same individual, and by no other : Neither shall all joinder 
the purpose. The common way, the way to the house or the like, also 
land for a cattle pasture, and the like. 

21. As for this text of Q^uikha and Likhita No division of a 

dwelling takes place ; nor of water-pots, ornaments, 
A text of and things not of general use:” and this of Vy /Isa 

klia and Likiiita “ A place of sacrifice, a field, a vehicle, dressed food, 

plained water, and women, are not divisible among kinsmen. 

though [transmitted] for a thousapd generations,” 
whereby they declare the impartible nature, both of a dwcllii^y and 
field, they have reference to a religious foundation, and land for cattle 
pasture, and the like ; [or else] to the prohibition of the partitiCTn, by 
the Kshatriya or other [son of a Brahman by women of the other 

tribes,] of these two things, obtained ( by the Brahman] 
CXXVII. by acceptance of donation; because it has been already 

noticed as forbidden.** Or [thirdly], it may^^refer to a 
partition of even these two things, when of little price, at a valuation, 
and not by actual division of them. 

22. Brhaspati declares a distinction, in regard to clothes and 

other matters “ They by whom it is affirmed, that 

llules for ap- clothes and the like are indivisible, have not proved 

propiiating cer- collected wealth of opulent men, their vehi- 

taiu tiiinfirs oi ru i i _ in ..j 


I'mnflrtihipiiftfnrp omamcnts, shall not be divided ; j)roperty 

held in common [would be] unemployed, for it cannot 
be given to one [in exclusion of another] : therefore it must be divided 
by [some mode deduced from] reasoning ; else it would be useless. By 
the sale of clothes, and ornaments -5 on the recoveiy of a written debt ; 
by compensating the dressed food with [an equal allotment of] undress- 
ed grain ; an [equitable] partition is made.” “ W»ter drawn from a 
[single] well or pool, shall be taken by turn^: Let a [single] female 
slave be successively employed by co-heirs in their respective house s, 
according to their several shares ; if numerous, the slave shall be dis- 
tributed in equal allotments : such is the law in respect of female ser- 
vants. A bridge and a field shall be shared [by co-heirs] in due propor- 
tion : and the pasture ground for cattle shall be used by the co-heirs in 

I — Mil. 374 , Jim. Yah. 132-3, notes. 

\L 133. Digest 3d, 372. 3— Jim. Ya. 133. Digest 3d, SbU 

4— Ante section 4th, para. 2h, 5— Digest 3d^ 37B-9. 
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proportion to their allotments.” Oil the recovery, meaning, by levying 
it from the debtor. 

23. KatySyana 0 '' Wealth which has been fixedly assigned for 
the purpose of religion, and entered in a deed ; and 
Othf^r articles likewise water ; slaves also, and such fixed property 
of a like natuie [or a corody, nibandha] as has gone in order of 
noticed. descent ; clothes that have been worn, and ornaments, 

do ndt resemble [divisible effects]. According to the 
time they have been enjoyed, even so let them be made use of [in 
turns] by the brothers.” Wealth, means such as has been set apart as 
the share [to be expended for] religion, and so entered in a deed. 

Water, contained in wells or the like. Fixed property, 
CXXVIII. a means of livelihood [vritti.] Do not resemble, [that 

is, are] unfit for partition. 

2 t. The division of property, concealed by deceit from tlie other 

brethren, is tlius explained by Yajhavalkya Effects, 

Division of which have been withheld by one co-heir from another, 

common property which are discovered after the separation, let 

Iraudulently cou- ,, • t -i • i i j 

c'ealed or with- thorn again divide in equal shares: this is a settled 

held. laile.” Fjfects, withheld, whether by the eldest, younger, 

or other biK>ther, among the co-heirs ; for thus says 

Manu f An eldest brother, who from avarice shall defraud his 

younger brothers, shall forfeit the lionours of his primogeniture, be 

dej)rived of his [additional] share, and be chastised by the king.” 

25. In tdiis place, also, the term eldest brother, is used nierel}^ to 

denote the heirs generally, by the argument exempli- 
By any of the ficd in the loaf and staff’ and the meaning is: ‘ If 
co-hcirs wliomso- blame attaches even to the eldest, how much more to 
^ ' the younger ones ?’ Even so Gautama Him indeed, 

who deprives an heir of his right share, he does cer- 
tainly destroy ; or, if he destroy not him, he destroys his son, or else 
his grandson.” Whoever debars, or excludes from participation, an heir, 
or person entitled to a sliare ; he, being thus debarred of his share, des- 
troys that person, who so debars him of his right ; or if he do not 
destroy him, he destroys his son, or his grandson. 

26. NSrada : “ That wealth, which has been acquired by a man 

after separation, belongs to himself alone : what has 
A frc.sh parti- been recovered, after being seized or lost, and the 
tion of it ordain- before mentioned, [piropertyj may be afterwards [divid- 

edj.” Before mentioned, as j property] concealed by 
CXXIX. any one, among the co-heirs. May be ajterwards, — 

<livided ; is wanting [to complete the sense.] Manu 

l“Digest 3d, 375. The translation is altered to suic the gloss. 

2— Cole. Hit. 2i)3. Jim, XL 230. Digest 3d, 397. 

3~Chap. 9th, 213. Mit. 294. Digest 2d, 5G4. 4— Mit note to page 294. 

5 — Mit. 294, [from which this appears to be a passage of the Vedas :] The sub- 
sequent gloss is all, except a few words, a transcript from the Mit iik shard. 

6— This text is not found in the Institutes. 
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When any coiniiion property whatever, is brought to light after par- 
tition has been effected, that is not considered a [fair] partition : it 
must even be made over again.’' 


27. YdjiXavalkya ® states the modes of decision in case of denial 

of partition made by any one : '' When partition is 

Means for as- denied, the fact of it may be ascertained by the evi- 
certaining a dis- dence of kinsmen, relatives, and. witnesses ; and by 
putfcd partition. written proof, or by house or field separately possess- 
ed.” From the term, separately possessed, we must 
understand it of house or land separately given [to each,] from the con- 
nexion between the adjective, and the thing denoted by it. Nirada 
also says *.'^ “ If a question arise among co-heirs in regard to the fact of 
partition, it must be ascertained by the evidence of kinsmen, by the 
record of the distribution, or by separate transaction of affairs.” 

28. The same author says ^ The religious duty of unseparated 

brethren is single. When partition has indeed been 
The exercise of made, religious duties become separate for each of 
reU«ious dutit-s them.” Here the term unseparated, is intended even 
mode of denote the condition, whilst the substantive, bre- 
thren, is [merely] a general term, of wliich the con- 
dition is so denoted. By this [reasoning,] fn eveiy un separated family, 
of whomsoever it may consist, father, grandfather ; son, son’s son ; pa- 
ternal uncle, brother, brother’s son, or other [member], the religious 
duty is even single.® 


The performance 
of religious du- 
ties in a family 
explained. 

cxxx. 


29. Here again, as, in the unity of place, time, agent, and the 
like, one agent is by reasoning obtained for several 
causes, as supporting several parts of one act ; so even, 
we may understand from the text, that there may Ik? 
distinct acts, of agents [otherwise] unseparated. Hence 
all those religious acts required for performance of 
sacred, as well as of more common rites, even of un- 
separated brethren, are separate for each, in manner of 
the distinctions in the nature of a consecrated and a common fire, and 
the like, though mutually connected. Even so the QrSddha also, of 
the paternal uncle, brother, son, or other [dying without a son] at the 
Amav^sya, and other [seasons], is even separate, by reason of the sepa- 
ration of the deified [person from the p^rvana rite] : But the ^rSddha 
&c. of brothers [dying] without [maintenance of] a sacred fire, is to be 
executed by one instrument [ or agent] only, because all the deified per- 
sons are conjoined. In case of separation of place, by residence abroad, 
the (jrSddhas are even separate. The [extra] acts with the fire, re- 
quisite for the rites of those who maintained a sacred fire, also, are even 
separate; but the worship of the household deities, the Vaisvadeva 
and other rites, are to be done by one agent only. Even so Q^ikala 
says “ Residing with one dressing of food, worship of a single liouse- 


2-3 


Cole. Mit. 376. Jim. Va. 236. Digest 3d, 407.414. Reports 1st, 161-211-213. 
4 — Mit. 377. Digest 3d, 417. Reports 1st, 161-211. 

5 — Reports 2(1. 57 6 — Reports 1st, 
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hold deity, and moreover one single sacrifice at meals to the vi^va- 
devas, or manes, shew unity. In a family of divided brethren, these 
acts are performed in each house separately.” 


30. As for the text of A^valdyana, as quoted in the P^jrij^ta : 

" Of those who reside with one dressing of food, even 
Two texts of if [previously] separated, O my lord, one alone shall 
AcvaUjaaa quo- perform those four sacrifices, which follow the V^k- 
^ * yagnya ; if men of the twice-bom classes, unseparated 

as well as separated, have tlieir meal dressed separate, let them each 
celebrate tliese sacrifices distinct, previous to taking their food, day by 
day it has reference to persons reunited [after separation], because 
this conclusion is clearly ascertained, from tlie one phrase, of separat- 
ed persons also, residing with one dressing of food,” and the other : 
of separated, and unseparated [coparceners,” in the text]. 


31. Therefore, in case there be a separate dressing of food; among 
reunited [coparceners], the great sacrifices [MahS 
yagnya] are separate. The Vakyagnya, is the Brahma 
yagnya. The phrase, ilcoae u'liick follow if, is here 


And examined, 
thougli of doubt- 
ful authority. 
CXXXI. 


not 


or 


the atadguna form of a Bahuvrihi compound, 
being a component part of that which it denotes] 
if it were of the other formyi[being a component part], the phrase, ‘ the 
Vakyagnya, and the rest,’ would be void of meaning ; for the ascertain- 
ment of all the four is certain, even from the fact that : In giving up 
the first of the five ceremonies, there would be no attainment of the 
end. Hence, tlie Brahma yagnya is to be even separately done. But 
[after all], these two texts are not respected by venerable authors. 


32. And these texts also, recorded in the Dharma Pravrtti : 

“ Sons un separated must celebrate one anniversary 
The same ob- (^Viiddha for both parents : if they be in different coun- 
jection applied to tries, they may perform separately [it, with] the 

tedhiother^ooks' [or AmSv*isya] and monthly QV^ddhas ; If 

they be abroad in other towns, unseparated brethren 
are, even at all times, to celebrate the Darsha and monthly (j^’r«iddha 
for both parents, each separately : When unseparated, but resident in 
different towns, each living upon the wealth acquired by himself, those 
brothers should celebrate the (^rSddha and PSrvana, each separately,” 
with the following one in the Smirti Samuchchaya ; The Vi^vadeva 
sacrifice, and the anniversary (^V^,ddlia, as well as the Mah^Iaya [or 
Pitra paksha] rite, are, in case the family be spread abroad, to be cele- 
brated separately, and the Darsha (^-riddha in like manner :” are by a 
certain author, said to hajve reference to reunited brethren, residing in 
different countries. The correct opinion however is, that these even 
are all unauthentic. 


33. Or else, if there be unity of place, time, agent, and the rest, 
the instrumentality of one only, is found by reasoning. 
Conclusion where the agents are different, and the same re- 
drawn. suits by the text itself ; for, in a difference of place, 

there is a want of concurrence both of the text and 
reasoning too ; and therefore, the separate performance of ^I'^ddhasand 
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other rites, by any one of them whomsoever, is founded in reason : which 
is my conclusion. 

* 

'-V 

34!. N^rada declares other signs also, of partition Separated 
but not unseparated, brethren, may reciprocally bear 
Other aigns oi‘ testimony, become sureties, bestow gifts, and accept 

Fated presents/' Gift and acceptance ; cattle, grain, houses, 

^ ^ land, and attendants, must be considered as distinct 

CXXXJI. among separated brethren, as also the rules of gift; 

income, and expenditure." Those .by whom such 
matters are publicly transacted with their coheirs, may be known to 
be separate, even without written evidence." Gift and acceptance 
have reference to borrowing transactions. These very terms, ‘ gift and 
acceptance,' are repeated in the second text^ for the sake of clearness. 
Acceptance of cattle and the rest among separated persons, accomplish- 
ed by each apart, is even the means of generating [solej ownership but 
among unseparated brethren, acceptance by one alone is the origin of 
the [joint] ownership of the others also. The rulea of gift, written deeds, 
and the like. Income, entry [or accumulation] of principal and in- 
terest, or the like. Brhaspati '? “ They who have their income, expen- 
diture, and wealth distinct, and have mutual transactions of money 
lending, and traffic, are undoubtedly separate." Ydjilavalkya It 
is declared, that brethren, husband and wiTe, father and son, cannot 
become sureties for each other before partition ; nor reciprocally lend, 
nor give evidence for each other. 

35. In default of all these signs of partition, ordeal [must be re- 

sorted to], since the very same author has declared ^ 
In default of In the absence of all these, a divine test is prescrib- 
any marks, ordeal ed." As for the text of Vrddha Y^IJiTavalkya : Mn 

^ * doubts upon the subject of partition, the division must 

CXXXIII. be proved by the kinsmen, witnesses, and writtem 

deeds : proof by ordeal is not to be it has reference 
to the existence of other signs, 

36. In case also of total failure in ascertaining whether they 

were separated or united, a fresh partition is enjoined 
A fresh parti- by Manu “ When there is a doubt of partition amoncr 

or\ailure^oT^aU co-heirs, a partition must be again made, even 
attemptrto dL- taken separate places of abode." 

cover the fact. NArada states the duties of separated coheirs “ When 

there are many persons, sprung from one man, who 
have their [religious] duties [dharma] apart, and tfaiisactions [kfy^] 


1— Ante Chap. 2d, Sect. 3d. Ileports Isi, 105-211. Mit. page 377. Jim. VI 237- 
Digest 3d, 497-417. 

2 Or the first, as here transposed, evidently by the fault of the transcribers. The 
reading oi the last text is different, the ‘ rules of gifV foi* * diet.* 

3 Jim. Vu. 238. Digest 3d, 427. Ileports 1st, 161. 4 — Digest 1st, 228. 

5 Ante Chap. 1st. Sec 2d, para. 1st. 6— Not found in the Institutes. 

7— Jim. Va. 333. and notes. Digest 3d, 430. 
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apaH, and are separate in the materials of work [karma guniK], if they 
be not accordant in affairs, should they give or sell their own shares, 
they do all that as they please : for they are masters of their own 
wealth.” Duties ; ceremonials, that is, the five great sacrifices, [para. 31,] 
and the like. Transactions^ commerce, and the like worldly acts. 
Tke materials of work, household necessaries, and the like, as the means 
of performing the acts [of the householder]. By the separate existence 
of these, a partition is manifested. The sense is, that they, so se- 
parated, may [each], even without the consent of the others, make the 
gift, sale, or other alienation [of their respective shares]. 


* 37. ^ As for the text of Bfhaspati “ Separated heirs, as those who 

are unseparated, are equal in respect of immovables ; 

A Text of Br- for one has not power over the whole, to give, mort- 
haspati explained gage, or sell it according to Madana, it is for putting 
in two ways. right, among coheirs, even separated aa 

to their shares of [moveable] effects, [though unsepa- 
rated in other respects], to dispose, by gift or other mode, without 
[general] consent, of grain, or the like, the produce of undivided fields, 
or other [fixed property]. According to VijS^ne 5 vara and others, 
it is for the sake of obviating any future doubt, whether they be 


CXXXIV. 


separated or united ; for, by the consent of those un- 
separated, ^he facility of the transaction is ensured. 


*38. The same author, ^ with reference to one separated by his own 

wish, and afterwards disputing, says : ** If he sub- 
Punishraent for sequently dispute a distribution, wliich was made with 


disputing an ami- 
cable division. 


his own consent, he shall be compelled by the king to 
abide by his share, or be amerced if he persist in con- 


tention.” Contention^ pertinacious pursuit. 


SECTION VIII. 

On Obstructed Heritage^ or Succession, — {Sapraiihandha D&ya.^ 

1. Now, of the degrees of succession to obstructed heritage. 

Siavalkya thus relates the order of succession to the 
Order of sue- wealth of one [dying] separated, and not re-united 
cession to one « wife^a^ and the daughtersffej also ; both parents ; 

paraded withou^t brothers likewise, and their sons ; gentiles, cognates, a 
male issue. pupil, and a fellow student : on failure of the first 

aijiong these, the next in order is indeed heir to the 
estate of one, who departed for heaven leaving no male issue. This 
rule extends to all [persons ajid] classes.” 

1 — Mit. 25?, Jim. Ya. 31. The text is, in the first anonymous, and in the second, 
assigtied tu Yy^a. 

2— Digest 3d, 399. 

3-Mit. 324. Jim. Ya. 160. Digest 3d. 457, Reports Isk, 160-292— .2d, 427-670. et. al. 

(a) See Ruvee Bhudr Sheo Bhudr v. Roopshunker Shunkerjee 2 Borr, 

ih) See rases digested in 1 Mori. Dig. 319, and Berammdl v. T^nkatammdl 1 Mad, 
H. C. Rep. oo** - 3^’-^ 


84 


HINDU' LAW-BOOKS* 


2. The wife, if faitliful to her husband, takes his wealth ; not if 
she be unfaithful/^ c ) ; for it is declared by KiCty^yana : 
the wife I/©t the widow succeed to lier husband’s wealth, pro- 
if fttitliful. vided she bo chaste.” So H^rita says d If a woman 

becoming a widow in her youth, be headstrong, [sus- 
pected of incontinence] a maintenance must in that case be mven to 
her, for the support of life.” Praj^pati ‘‘ Dying before her husband, 
a virtuous wife partakes of his consecrated fire ; or if her husband die 
[before her, she shares] his wealth ; this is a primeval law.” Conaecrai- 
edyi re, all the (five sacred] fires. The same author says r’ ^‘Having 
taken his movable and immovable property, the base and the precious 
metals, the liquids, and the clothes ; let her duly offer his monthly, 

half-yearly, and yearly funeral repasts ; with presents 
CXXXY. offered to his manes, and by pious liberality, let her 

honour the paternal uncle of her husband, his spiritual 
parents, and daughter’s sons, the children of his sisters, his maternal 
uncles, and also ancient and unprotected persons, guests, and females, 
[of the family].” Base rtietals, namely, tin, lead, and the like. 


A text of Brhas- 
pati as except- 
fixed pro- 
perty explained 
away. 


3. * As for this text of Brhaspati Whatevejr property a man 
possesses, of every kind, after division, whether mort- 
gaged, or other, that the wife, [in whatever form mar- 
ried, j^y^] shall enjoy after* the death of lier husband, 
with the exception of fixed property. Even if virtuous 
and if partition have been made, a woman is not fit 
to enjoy real property,” it, according to the Sinirti 

Chandrikii, refers to a wdfe who has not [even] a daughter; fora 
woman having a daughter obtains the fixed property also. Madhava, 
again, considers it to relate to the prohibition of sale, or other transfer, 
of real property, by a widow, without concurrence of the heirs. 

4. As for this text of Kdtyayana : " After the death of the hus- 
band, the widow, preserving [the honor of] the family, 
shall obtain the shares of her husband, so long as she 
lives : but she has not property [therein, to the extent 
of] gift, mortgage, dr sale it is a prohibition of gift 
of money, or the like, to the Bandi, Chiirana, and the 
like [swindlers]. But gift for religious objects [not 
visible], and mortgage of the like, suitable to those 

objects, may even be made/d ) since fixed and moveable property are 


A text of K^- 
tyayana limiting 
the widow’s pow- 
er, piohibits only 
improper aliena- 
tions. 


1 — See post para. 9, and references. 2— Brhaspati, Jim. V^, 158-9, Digest 3d 458. 

3 — Our author varies the reading, omitting mention of grains, after metals, and 
reading ahdikam yearly,” for “ adikam, other,” ^ 

4 — Reports 1st, 58 — 2d, 666. ^ 

(r) See Doe d. Radamoney Raur v. Nielmoripy Doss 1 Mori. Dig. 279; Montr. 314.- — Ed. 

(d) It has accordingly been lield at Bombay that the widow of a Hindu^ who died 
without male issue, ndgiu, give away her husband's property in Kis/imrpatia (grant of 
lands in propitiation of Krshna) notwithstanding the existence of her sister’s son, pro- 
vided she herself have no son, or otlicr near heir of her own, whose rights would bo 
affected by such gift of their iniieriinncc to another. Kupoor Bhuwanee v. Seiiukrant 
SeoshunJrur 1 Boir. 405 ; 1 Mori. Dig 265. — Ed. 
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both noticed, in the above quoted text : “ Having taken/' &c. [para : 
2dJ and from this of Kityiyana himself : “ A widow, actively engag- 
ed in meritorious observances and fasts, constant in the duties of her • 
widowhood, intent upon r^tmining [her passions], and making holy 
gifts, even if wanting a son, shall reach the heavenly abodes." 

5. Moreover, the text of the same author ' ** Heirless property 
goes to the king, deducting however a subsistence for 
Two other texts the females, as well as the funeral charges : but the 
referred to kept goods belonging to a venerable priest [Qrotriya] let 
women. bestow on venerable priests and further that of 

CXXXVI. N^rada r Except the wealth of a Br^hmana [property 

goes to the king on failure of heirs/' e /]. A king, who is 
attentive to the obligations of duty, should give something as mainte- 
nance to the women of such persons. The law of inheritance is thus 
declared have both reference to women set apart, ^ because the term, 

‘ lawful wife’ [Patni], is not mentioned. 


C. But as for this of Narada ^ Among brothers, if any one die 
without issue, or enter a religious order, let the rest of. 
the brethren divide his wealth, except the wife’s sepa- 
rate property. Let them allow a maintenance to his 
women for life, provided these preserve unsullied the 
bed of their lord. But if they behave otherwise, the 
brethren may resume that allowance," it relates to the women of one 
dying unseparated, [or) re- united, beciuise the reading [of the text] is 
upon that very subject, according to Madaiia. 


And a third, to 
the widows of uni- 
fied or le-uniicd 
peisous. 


7. KityAyana : But if her husband have departed for heaven, 

the wife obtains food and raiment : Or [too], if unse- 
A text of Ka- parated, she will receive a share of the wealth, so long 
tyayana examin- lives.ff/* The term unseparated is also an illus- 

® * tration of a re-united family. The word ‘ but [too]’ 

has here the sense of ' or.’ From this results a double object of the 
text, according to Madana : the last [hemistich] referring to a wife law- 
fully married ; the first, to a woman set apart. The foundation of this 
exposition is to be considered. But [indeed] the same author clearly 
explains the real meaning : “ She who is intent upon her service to her 
venerable Guru, is fit to enjoy the share assigned : should she not per- 
form her proper duty, he shall order her [only] clothes [already] worn, 
and a morsel of food." Her Ouru, her father in law, and other [vene- 
rable relatives], his pleasure, she may receive a share : otherwise, 
merely food and raiment. This is the meaning. 


l—Mir. 334. 2 -Mit. 33.5 Jim. Va. 177. Digest 3d, 640. 

3 — Ante Sec. 7th, para. 19. 4— Mit. 236. Jlin, Vii. 177. Digest 3d, 474. 

(#?) And in Veukafa Narayanappji’s case it has been held by the Privy Council 
tliat even in the case of a Bralmian property escheats to the Crown on failure of heirs. 
Quftere tamcn whether such prf)porty would not be subject in the hands of the crown to 
a trust in favoiu* of Brahmans ? — Ed. ^ 

if) Sec cases digested 1 Moil. Dig. 438. — Ed. 
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8. The same authc«r says ** But a wife, who does malicious acts 
CXXXVIt. injurious to her husband, who has no sense of shame, 
•’ who desia^oys his effects, or who takes delight in being 
faithless to his bed, is held unworthy of separate property [stridha'iuxy* 
As for this text : “ Let them follow this very same rufe also, with 
females degraded [by crime] : but clothes and grain are to be given to 
her, and let her be caused to reside within the house,’' it has reference 
to a husband [living], says a certain modern compiler. This very rule 
that is, regarding the divorce of a degraded [wife]. 


9. Even a mere maintenance is for a woman suspected of incon- 
tinence, from this text of H^rita : “ If a woman, be- 


A widow sus- 
pected of incou- 
tineuce gets only 
a mainteuanoe. 

But a faithful 
one gets tlie es- 
tate. If more than 
one, they divide 
it. 


coming a widow in her youth, be headstrong [suspect- 
ed of incontinence], a maintenance must in that case 
be given to her for the support of life.” Headstrong, 
according to the MitaksharA,^ means * suspected of in- 
continence.’ This establishes our argument [The wife, 
if faithful, (Ssc., para. 2nd], that a lawfully married wife, 
restrained [in her conduct], takes the wealth. But if 
there be more than one, they will divide it, and take 
shares.f^^ 


10. In default of the wife, the daughter succeeds. Even as Manu 

says '? The son of a man is even as himself, and the 
The daughter, daughter is equal to the son : how then can any other 

or daughters. inherit his property, but a daughter, who is as it were 

himself.” If there be more daughters than one, they 
are to divide [the estate], and take [each a share!] 


H. In a case also, where some of them are married, and some un- 
married, the unmarried ones alone [succeed], by 
Unmarried before reason of this text of K^tySyana i'*’ “Let the widow 
married ones, succeed to her husband’s estate, provided she be 

chaste ; and in default of her, the daughter inherits, if 
unmarried.” 


12. Among the married ones, when some are possessed of [other 

wealth, and others are destitute of any, these [last 
If married, the even will obtain [the estate], from this text of Gauta- 
poorest of them. ma “ A woman’s property goes to her daughters, un- 
married, or unprovided for.” Unprovided, destitute 
CXXXVIII. of wealth. Those accquainted with traditional law, 

hold, that the word, ‘ woman's' ^wife’s] includes the 
father’s also. ^ 

- ■ ■ - - - -■ -g ; 

1-— Digeit 3d, 585, see post Sec. 10th, para. 12. 

2— Cole Mit. page 340. Digest 3d 479. Reports 2d, 457. 

3— Chapter 0th, 130, Jim, Va. 184. Digest 3d, 166. Reports Ist, 31. 

4 — Mit. 326. 341. Ante para. 2. 5 — Mit. 267-342-69. Jim. VA 82. Digest 2d, 588. 

Equal shares, vide supra chap. iv. see. iv. § 19. — Ed, 


vyavaha'ra mayu'kha. chap. rv. sect. viir. 
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13 . . lu default of daughters, the daughter’s son [succeeds], by the 
text of Vishnu:^ “If a man leave neither son, nor 
Tke daughter’s son’s son, nor [wife, nor female] issue the daughter’s 

son sliall take liis wealth. For in regard to the obse- 
quies of anoestoi‘s, daughter’s sons are considered as son’s sons/A/’ 

14. In default of the daughter’s son, conies the father ; in default 

of him, the motherfi^ ; even as Kity^ana says : ^ “ The 
The father, and, wido'sy, being a woman of honest family, or the 
atter him oulv, the daughters, or on failure of them, the father, or the 
mother. mother, or the brother, or his sons, are pronounced to 

be the heirs of one who leaves no male issue and likewise Vishnu : * 
“ The wealth of him who leaves no male issue, goes to his wife ; on 
failure of her, it devolves on daughters ; in default of daughters, it de- 
volves on the daughters’ sons ; if there be none, it belongs to the 
father ; if he be dead, it appertains to the mother ; on failure of her, it 
goes to the brothers ; after them it descends to the brother’s sons ; if 
none exist, it goes to the relations [sakulya].” 

15. As for the opinion of VijSiine^vara ‘ that in the complex 

term parents,’ the omission of one term and retention 
Thfl doctrine of of the other [ekashe 9 a] constitutes an exception to 
jhe MitaLshara regular compound [dvandva], and although the 

^ ' order [of construction] be not certainly defined, yet 

the meaning [in favour of the mother’s priority] may be understood, be- 
cause the word ' mother’ stands first in the proper form of the compound ; 
also, from the consecutive order of the particular compound ['mother 
and father’] being the rule, of whicli the omission of one term and re- 
tention of the other [' parents’] is the exception, and since the father is 
a common parent to many sons, whilst the mother is not so; therefore, 
of the two, the mother in the first instance takes the estate, and on 
failure of her the father’,^ it must be set aside, as contrary to those 
texts : for the word ' mother’ being placed first, in tlie proper form of 

tlie compound, is an exception to the general rule, in 
CXXXIX. regard to the option allowed for the omission of one 

term and retention of the other ; and further, there is 
a want of proof, in fixing the proper order according to the diffusion or 
condensation [of the parental power]. 


343 . Jim. Vi 191. 2— Mit. 320, 

(i) And it has been held that a grandson through a deceased daughter is entitled to 
perform religious ceremonies for theben<litof the soul of his deceased grandfather, 
on the failure of a truste^, in preference, to a daughter who is a childless widow, these 
two bniiig the only is.sue of the deceased Sibchu?ider Mullick v. Sreemut^y Treepoorah 
Soondry Dossee Fult. 98. — Ed, • 

(i) This is tlie doctrine of the p4ya Bhaga, c. xi. s. i. 5 ; s. iii. s. iv : 1 Mori. Dig. 

321. According to the Mitakshara the mother succeeds before the father, Mit. c. ii. s. 
111. 1—5.- 

^ 3— Mit. 32th350 note. Jim. \k. 160-194-196. Digest 3d, 489* The mention 0 ^ 
daughter’s sons,* is omitted in the Mit. and even in some copies of Jim. Yk . ; and our 
author leaves out the name of “ kinsmen’* before relations. 4 — Mit. 343. 

/ — remarks on this intricate and contested subject in the notes to the Mitdk- 
shara, p^e 846, are too valuable and apposite to be omitted here. “ The, commenta- 
tor [on the Mitdkshari] Balambhatta; is of opinion, that the father should inherit first 
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The uterine bro- 
ther ; then his 
son. The doctrine 
ofihe MitfiksharA, 
in favour of the 
half-brothers, dis- 
puted. 


16. In default of the mother, the uterine brother ; in default of 
him, his son, AvS far the declaration of VijilSnegvara 
and others,^ ‘ that in default of the uterine brother,' 
those by different mothers succeed ; on failure of tl^em, 
the sons of the uterine brother/ it is wrong : since the 
term ' brother' has the force of * whole brother,' and a 
secondary quality is implied by the term, brother by 
another mo^er and hence an exposition in favor 
of both, is contrary [to reason]. Some however 

say,® upon the term * brothers That since : “ Brothers and sisters, 
with sous and daughters,” is one of the maxims [of Panini], and the 
term ' brothers and sisters,’ resolves into [the complex term] * brothers,’ 
by the omission of one term and retention of the other, in a compound 
of two species : therefore, in default of brothers, the sister [succeeds] 
But it is not so, because there is a want of proof [of the correctness] 
of omitting one term, and retainingtlie other, inacompound of tw'o species. 

17. The sons of a brother, also, if themselves fatherless at the 

time of the paternal uncle’s death, provided they are 
Tlie brother’s capable of understanding [the use of] property, will 
sons share with divide the father’s share with their father’s other bro- 
the other brothers. after the example;® Among grandsons by 

different fathers, the allotment of shares is according to the fathers.” 

18. In default, of brother's sons succeed the gentile relations, 
[Gotraja] within the seventh degree^ being connected 
by funeral oblations, [sapinda]. The first among these 
is the paternal grandmother, from this text of Manu 

Tlie mother also being dead, the father’s mother shall 
take the heritage, [on failure of brothers and nephews.]” 
Even though she is [here] mentioned immediately 
next to the mother, still she is to be entered at the 
end, after the brother’s sons, after the manner of the 


The gentile re- 
lations ; of wliom, 
the father’s mo- 
ther is first, com- 
ing in this place, 
and not next to 
tlie motlier. 


and afterwards the mother ; upon the analogy of more distant kindred, where tlie pater- 
nal line has invariably the preference, before tlie maternal kindred ; and upon the autho- 
r\t^ of several express passages of law. Nanda Pandita, author of commentaries on the 
Mitdkshara, and on the institutes of Vishnu, liad before maintauied the same opinion. 
But the elder commentator of the Mitaksliara, Visvepvara Bhatta, has in this instance 
followed the text of his author, in his own treatise enti'led Madana Parijata, and has 
supported Vijiiane9vara’8 argument, both there and in bis commentary named Subod- 
hini. Much diversity of opinion does indeed prevail on ibis question, (/rfkara main- 
tains, that the father and mother inherit together: and the great majority of writers of 
eminence [as Anardrka and Kamahikara, and the authors of the Smtti Chandrika, 
Madana Ratna, Vvavahara Mayukha, &c.l gives the father the preference before the 
mother. JlmutaVAhana and Ragliunandana have adopted thia^doctrine. But Yaches- 
pati Misra, on the contrary, concurs with the Mitdkshara in placing the mother before 
the father ; being guided hy an erroneous reading^^of the text, of Vishnu, as is remarked 
in the Viramirodaya. The author of the latter work proposes to reconcile these con- 
tradictions by a personal distinction : If the mother he individually more venerable 
than the father, she inherits ; if she be less so, the father takes the inheritance.” In 
practice however, the question can never occur, unless the deceased had separated from 
nis father, which is seldom if ever done. 

1— Mit, 347.^ 2— Mit. 346 note. 3 — Ante Section 4t,h,para 20th, See Mit. 348. 

Reports 2(1, 29. 

4^— Chapter 9th, 217. Mit. 32G-346-49, Jim. VA 194, Digest 3d, 503, Reports 1st, 
190-292. 
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entry of [the ^r^dha for] incidental persons at the end, [as deceased 
acquaintances, &c.], becsause the placing her in the middle [is in viola- 
tion] of the rank fixed far each, as far as brother’s sons. [para. 1.] 

\ 9. In default of her, comes the sister(^^' ) ; under this text of Manu ^ 
‘‘ To the nearest sapinda, [male or female], after him 
Then the sister, in the third degree, the inheritance next belongs and 
VXh, , this of Bfhaspati Where many claim the inheri- 

tance* of a childless man, whether they be paternal or 
maternal relations, [sakulylll, or more distant kinsmen [bindhava], he 
who is the nearest of them shall take the estate.” And [the next rank 
is] her’s, both from her being begotten under the brother’s family 
name, and there being no further reservation with respect to the gen- 
tile relationship [Qotrajatva] : it does not particularly specify the same 
gentile kindred. Neither is she mentioned in the text as the occasion 
of taking the wealth ; [but as next of kin, she succeeds], 

20. On failure of her, the paternal grandfather, and-half brother 
are both to share and take it, their propinquity being 
equal, since the [deceased person’s] own father was 
begotten by the former of those two, and was him- 
self the begetter, of the latter, as well as of the deceas- 
ed. The pi'opinquity being similar, and there being a 
want of any other notice, however sliglit, beyond the 
order *of the text, or the like, therefore, in other cases 
also, we must act even thus. For this reason, in de- 
fault of these two, the paternal great-grandfather, tjie 
father’s brother, and the sons of the half-brother, shall 
take and share it. 

21. All the sapindas and the samSnodakas f|Uow, in the order 

of propinquity, as enumerated by iHnu “ Now the 
The Sapindus relation of the Sapindiis, [or men connected by the 
andSamcinodakas. funeral cake], ceases with the seventli person, [or in the 

sixth degree of ascent or descent,] and that of Samli- 
iiodakas, or those connected by an equal oblation of water, ends only 
when their births and family names are no longer known.” The seventh, 
must be understood as of him passed away. 

22. If no distant kinsmen [Sodaka] exist, th^n come the cognate 
The coffnate kindred [Bandhu], who are thus specified in another 

kindred, of tlie Smxti “ Tlie sons of his own father’s sister, the sons 
deceased, of his of his own mother’s sister, and the sons of his own 
father, and of his mcffcher’s brother, must be considered as his own cog- 
mother. kindred.” The sons of his father’s paternal aunt, 

1 — Chapter 9th, 187, Mit. 345-7-51, noticing our author. Jim. Va. 216-17, 

3d, 626. Reports 1st, 70-72. 

2 — Digest 3d, 532. 

3~Chap. 5th, 60, Jim. 173-217. Reports 1st, 190-293. 

4 — Mit. 352. Digest 3d, 535, Reports Ist, 107-293. 

(J) Held accordingly in Bombay that when a Hindu died learing property which 
had descended to him from his maternal grandfather, his sister and ker ton succeeded to 
such property in preference to his paternal aunt Ltiroo v. Sheo 1 Borr. 71. In Madras 
a sister’s sou docs not hilierit, Vof^ d. K{t{]amdl x, Kuppu FUJai 1. Mad. H. C. Rep. 85. 


The father’s fa- 
ther, and the half- 
bi other share be- 
tween them ; after 
tl>em, the ]>ater- 
nal great-grandfa- 
ther, the father’s 
brother, and the 
sous of the half 
brother, share 
alike. 
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An ar^raent 
against, tbeir equal 
right over-ruled. 


the sons of his father's maternal aunt, and the sons 
of his father’s maternal ujicle, must be deemed his 
fathers cognate kindred.” “ The sons of his mother’s paternal aunt, 
the sons of his mother’s maternal aunt, and the sons of his mother’s 
maternal uncles, must be reckoned his mother's cognate kindred.” Here 
also, the order [of succession] is even the order of the text. 

23. K on the other hand [it be said] : * As the right of the wife 
and all the others, in succession £o the wealth, is de- 
rived from the deceased himself alone, even so that of 
the cognate kindred is derived in like manner from 
him : What title then can the cognates of the father 
or of the mother [of the deceased] have to the wealth ? 
The term ' sons of the sister of the father’s father,’ and the like, is only 
for the sake of shewing the connexion between the name and person, 
and does not mean a connexion with the wealth.’ [I answer] : Even 
without that text, if, after the example of * the father’s maternal uncle, 
his patenial uncle,’ and the rest, in like manner also, the continuous 
application of that term [cognate among the father’s and the mother’s 
cognates be held to exist, by conjunction [of kin through some inter- 
mediate person], we should have the absurdity of rendering unintelli- 
gible, the connexion between name and persons. Hence, the text is 
intelligible only by the acceptation of paternal and maternal cognates, 
in considering that subject in the rules of succession to property. The 
conclusion is, that the very same applies, by the declaration of the 
^cognate affinity, in the rules for impurity and other [mutual obliga- 
gations].^ 


24. In default of cognate kindred, the preceptor ; on failure of 
him, the pupil ; by this* text of Apastamba “If there 
The preceptor, r male issue, the nearest kinsman inherits : or, in 

ault of kindred, the preceptor ; or, failing him, the 
disciple.” 


And Fellow stu- 
de nt^^a^ji?rotriya, 


25. In default of the pupil, the fellow-student 
is the successor ; in default of him, a ^rotriya ; from 
the text of Gautama “ Venerable priests [Qrotriya] 
should share the wealth of a Brihmana, who leaves 
no issue.” 


26. In default of such an one, any other BrShmana, by reason of 

or anv Brahmana KStySyana ^ “ But in default of all those 

if the deceased lawful heirs are such Brahmans, as have read the 
wereaBrihinanT three Vedas, as are pure [in body aiid mind], as have 

subdued their passions. Thus virtue is not lost.” And 
N&rada says the same In every case; the king may take the wealth 
of a subject dying without an heir, except the estate of a Briihmana : 
for the property of a Briihmana dying without an heir, must be given 
to 


1 — See, Mit, 352. note, where oor author's doctrine is quoted, 2~-3 — Mit. 353* 

4 — Manu, Chap. 9th, 183, Mit. 363, 6— Digest 3d, 638. where it is assigned 

to Devala. 

Bui now see the case above cited. — Ed. 
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The heirs of 
hermits, ascetics, 
and perpetunl stu- 
dents specified. 


, 27. Bxhaspati :^ Kshaiariyas, .V^i 9 yas/ or 

In all other ^ childless, leaving neither wife nor brother, 

cases, the king. let the king take the property ; for he is indeed lord 

of all. 

28. YSjHavalkya® states a distinction with regard to the estates 

of ascetics, and the like : “ The heirs of a hermit, of 
an ^cetic, and of a student [BralimachSri] are, in 
their* order, the preceptor, the virtuous pupil, and the 
spiritual brother, and associate in holiness.’' The atu- 
denty a perpetual one, for the father and the rest even 
are [the natural heirs] of a temporary student. The 
spiritual brother, one who has agreed to bear the appellation of ' bro- 
ther.’ An associate in holiriess, one appertaining to the same hermit- 
age. ' Being a spiritual companion, and belonging to the same hermit- 
age’ is a compound of nouns designating the same person,^ [Karmma- 
dh^rycC sam asa]. According to VijiiineQvara, [the succession] of pre- 
ceptors and the rest, is in the inverse order. But Madana prefers the 
direct order, from this text of Vishnu The spiritual preceptor shall 
take the property of a deceased hermit.” 

29. The fiyieral rites of the deceased, as far as the tenth day’s 
rites incli^^ive, must be performed by that person 
[among the heirs] who takes the estate, whoever it 
may be, [from the wife, downwards] even os far as the 
king himsel^i/ Even thus Vishnu says He who is 
heir to the estate, is the giver of the funeral oblations.” 
This same matter has been fully explained by me in 
the ^raddha Mayiikha, in determining the order of 

perform them. 


Whoever takes 
the estate, as heir 
under this above 
order, ' is bound 
to perform the 
CXLIII. 
funeral rites of 
the deceased. 


j j. 


SECTION IX. 

0/ Re-union after Tartition, — [SaihsTishla^ 


1 . — Now we proceed to expound the doctrine of re-united coparce- 
ners. On this subject, Brhaspati defines re-union:® 
“ He who, being once separated, dwells again, through 
affection, with his father, brother, or paternal uncle, is 
termed re-united.” This re-union, according to the 
Mitikshari and others, can only take place with a 
fatjier, brother, or paternal uncle, not with others, be- 
cause no others are included in the text. But the 
proper sAise that this [re-union] arise.s even from 
the joint location of the makers of the [first] partition. For the words 


He-union after 
sepsTation, defiu- 
ed. 

A restriction by 
the Mitcikshara 
to three persous, 
over-ruled. 


1— lira. V4. 177. Digest 3d, 638. 2— Mit. 354. Jim. Va. 213. Digest 3d, 456. 

3 — See note to Datt. Mim. page 102. 4 — Digest 3d, 64*8. 6 — Digest 3d, 546. SmtU. 

6-~Mit. 367. Jim. Va. 228-168. Digest 3d, 512. Our author differs from all, ia 
his doctrine, 

{t) la Bombay the eldest son of a deceased Hindu defl|||^s all expenses consequeat 
on his father’s death and deducts the amount from the estate, dividing the bakfiCO^uallj 
among the other sons. Bookhminee v. Tooeram 1 Borr, 124. — Ed, ^ 
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fatHer, and t^e rest, are merely as a part to denote the whole, of the per* 
sons who make the partition, after the example : He measures the 
altar, half within, and half without f otherwise, there would be a divi- 
sion of the text itself pnto three]. Hence, re-union may take place with 

a wife, a paternal grandfather, a brother’s grandson, 
a paternal uncle’s son, and the rest also. “ He who, 
l)eing once separated [from the co-heirs] dwells again 
in common, is termed] re-united from joint location 
()f such an one], the sense of separated brothers, [one’s 
own] sons, and the like, does not result. [When two settle thus] : 
‘ The present, of future, wealth of us two, is common property, until we 
make a partition a second time,’ when there exists such a sign, either 
by an understanding or expressed wish, it is an union. 


Re-union per- 
mitted, with anj 
former co-parce- 
ner. 


Bat the shares 
at a second parti- 
GXLiy. 

tion must be equal. 

Though the con- 
tributions weie 
unequal. 


2. In this place, Manu states a distinction d If brethren, once 
divided and living again together as parceners^ make 
a second partition, the shares must in that case be 
equal : there is not in this instance any right of pri- 
mogeniture [Jyeshtyam].” Here, some say : ' that, the 
unequal distribution being set aside by the phrase, 
the shares must in that case be equal, the prohibition 
of the ‘ eldest son’s right’ ic repeated [though contrary 
to rules of composition] for the sake of making it 

clearly undm’stood, that although there is to be no inequality in making 
up the share of the eldest, yet in the distribution the shares may be 
even unequal, when made up of greater and lesser shares, at the time 
pf re-uniting the property.’ 

3. But since the term, ' eldest son’s right’ [Jyeshtyam] and the 
like, is merely a declaration of the general meaning ; 
therefore, if [the contributions to] the wealth were 
greater and less, still the share of each must be equal. 
And the same is the popular practice. Hence, as the 
foundation of the practice is derived from this text, 

any supposition of a declaration contrary thereto, is at variance with 
reason ; for another author has said : '' The body of the law, like 

Grammar, furnishes, for the most part, the foundations of popular 
customs.” 

4. Bfhaspati r If any one of the re-united brethren acquire 

wealth by science, valour, or the like [with the use of 
lu certain gaitis tlie joint stock], two shares of it mjist be given to him, 
made even with and the rest shall have each a share.” According to 

aM frnm inf' onm- -i . -i • i i -i i 


Still the sliares 
at a second pan i- 
1 ion must be 
alike. 
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1— Cliap. 9th, 210. Mit. 369. Jim. Va. 227. Digest 3d, 476. 

165. Digest 3d, 551. 3 — See See 7ib,para. 0. 
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The order or 

«'«/ vfxtv 

dying after re- 
nni' n, U an ex- 
ception to that of 
obstructed heri- 

rciaii 8th. 3 


The doctrine of 
the Mitdkshara 
nndothers, against 
tlie wife, &c., con- 
troverted. 


he gets two shares of what was acquired by him, even if at the detri* 
ment of the re-united property. 

5. Y^jSavalkya^ enumerates the order of those entitled to suc- 
ceed to the wealth or one re-united : As of a re- 

united [coheir], the reunited [coheir], so, of the uterino 
brother, the uterine brother,’^ which is an exception 
to th^ regular succession [failing male issue], of. The 
wife, the daughters,” and the rest."^ Hence, this mean- 
ing results, that it is the re-united parcenership, and 
not the condition of the wife [the daughter], and the 
rest, which causes a preponderance of the right of in- 
heriting the property of a re-united parcener. 

6. As for the doctrine of Vijn^ne9vara, Madana, and others 
' That this also refers to one devoid of son, grandson, 
or great grandson, both from the maxim ' that the sub- 
ject forming an exception be of a nature similar to 
that [of the rule] which' is rejected,’ and from the 
want of connexion between the terms of the former 
text Of one who dejSarted for heaven leaving no 

male issue,” and tlie present one : therefore, even though there exist a 
wife, or other un-reunitedmear heir, of such any one dying after re- 
union, still, the others alone who had re-united with him, will take 
his estate,’ it must be considered. Since, [in the second case], thfere 
is a want of proof, in the connexion, if the text is to be carried on even 
without that rule : nor [in the first case], is the complete similarity [of 
the rule and exception] to be looked for, in all cases of share, but only 
in a few points ; [as may be instanced] from the nature of a ^ deceased 
Sapinda,’ where, in default of connexion between the tenn, ‘leaving no 
male issue,’ and that of, ‘ one who departed for heaven,’ they would 
not find the term, ‘ of one deceased.’ Yet it cannot be so, for that very 
term is found in the text of Manu, to be presently adduced [para. 13] ; 
“ be deprived of his allotment at the distribution, or should any one 
of them die But if connexion [of the terms] be allowed, we should, 
in the case of sons, some re-united with the father, and some not re- 
united, or of grandsons so situated with sons, have them shares 
sharing equally, which is a contradiction : and in the case of one having 
male 'issue, this text does not apply. ^ 

7. And here again, [such connexion] is at variance with that 
practice, the origin of which may be demonstrated to be in the general 
code of Law, [para. *3]. But [should it be said], ‘ though the text be 
inapplicable, in the case of one having male issue, in default of such 
connexion ; yet if there be an assemblage of sons not re-united, 'with 


1— Mit. 366. Jim. Vci 200- Digest 3d, 507. A literal and connected version of 
tills tt'Xt, is required in this place, to understand cleady the succeeding argument : “ Of 
the re united [coheir], the re-united [coheir]; so, of the uterine brother, the uterine 
bi other : shall either give up, or shall retain the share,** [giving it up] if a son were born 
of him, or [retaining it] if he died [without one].** 

2 — 3 — Section 8th, para. 1st. 

some of the copies, tliis sentence is not to be found in this place- 
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brothers re-united, or the like, then the brothers and others [re-united] 

would obtain the wealth, not the sons or others [not 
CXLVI. re-united],’ it is not so ; because in the last hemistich 

of the [above] text, it will be shewn to be unworthy 
of respect 

8. The sense of the first quarter [of the whole text] : Of a re- 
united [coheir], the re-united [coheir],” has an excep- 
One part of the tion in the second quarter], of* the uterine brother,” 
text explained by -v^rith which the other is connected. The meaning 

fine the^ nghts of therefore is, that, in a case embracing both whole and 
the whole witii half brothers, all re-united together, only the re-united 
half brothers, whole brother will take the wealth of the re-united 

brother deceased. The last hemistich^ is as follows : 
'' Shall give up the share, to [a son at any time] born ; or shall retain it, 
if he died [without issue] :” and the sense of it is this : ' If the preg- 
nancy of the wife of a deceased re-united coheir, be 
and those of a unascertained at the time of dividing the [re-united] 
posthumous son property, and a son be afterwards bona, the paternal 
wi IS line es. ^incle or other re-united [parcener] shall give the share 
to that son ; but on failure of him, he [the uncle, &c.] himself shall 
take it.’ 


9, Here, the filial relation alone affords the right of taking the 
father’s share ; not the fact of production posterior 
The eon, though to the partition, since this cannot cause such a result 
not re-united, sue- besides, it creates [unnecessary] prolixity fto specify : 

eTc^evla rfhe ‘ subsequently’ born], and [thirdly], would have the 
re-uuited uncle. absurdity of denying the [known] right to a share, in 

the case of a son produced in another part of the 
country previous to partition, but unknown [at the time]. There- 
fore, to the son previously born even, though not re-united, the uncle, 
or other [parcener] though re-united, shall give his share^ 


10. The same author^ propounds the right, of an uterine brother 
not re-imited, and a half-brother re-united, in taking 
shares of the wealth : One of a different womb, being 
again associated, may take the succession ; not one of 
a different womb, if not reunited ; but [a whole brother, 
if] reunited, obtains the property ; and not [exclusively] 
the son of a different mother.” Here, from the terms, 
one of a dijfereyit womb ; eon of 41 different mother, 
the half brother alone is not designated, but the paternal uncle, and 
others likewise, because there is nothing to* distinguish such associa- 
tion : for, if otherwise, we should have the absurdity of rendering sense- 
less the union with uncles, and the rest, already established [by the 


The rights of the 
wbole and half 
brother severally 
discussed. 

CXLVII. 


1*— Of the text with which para. 5, commenced. Mit. 357, Jim. Y<i. 

2*«*-tbi8 seems likewise to be the doctrine of the Subodhini. Cole. Mit. 358. note. 

Mit, 358. Jiips* Va. 201. Of the readings mentioned there, our 
author adopts, ^anjodaryo dbanamharet, and Saihsrishto naoyamatraiah.* The transla- 
tion of some of the terms is here altered, to suit the gloss. * 
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text at para. 1.] And there is a want of any other acts suitable to a 
state of re-union. 

11. If not re-united ; this term applies to those both preceding 
and following it as a lamp upon a threshhold [gives light both within 
and without]. So, the word re-united, by varying the application of 
it, is to be understood of the whole brother, as entitled by union, both 
of the wealth and also of the womb. The word if occurring in the 
former phrase, is to be understood immediately after this, as well as at 
the end of the text. The word exclusively [even, eva\ should be supplied. 

12. The following are the meanings of the terms of this text : 

* One of a different womb,' that is, one of a separate 
Exposition of womb ; [such], the wife, the father, the father's father, 
tbe text. the half brother, the paternal uncle, and others, if they 

be re-united, may take the wealth. If not re-united, 
those of a different womb do not [succeed]. Hence, by reason of the 
rule respecting fitness and dissimilitude,^ the re-union of one of a 
different womb, is declared as the reason Tor liis taking the wealth. 
A whole brother, termed ' re-united,' by union of the womb], even if 
not re-united [by union of the wealth], will take the property. By this 
reasoning, the community of womb alone even, is declared a sufficient 
reason. So, one re-united, possessing union of wealth ; but if only 
born of a different mother, fie will not take any thing whatever. 

• 13. From the above this results, that, the one from his re-union, 

the other from his community of womb, both jointly 
share and take it [between them]. Manu ^ specially 
determines this very principle, in the right of succes- 
sion among re-united persons : Should the eldest, or 
youngest, of several brothers, be deprived of his allot- 
ment at the distribution, or should any one of them 
die, his share shall not be lost : but the uterine brothers 
and sisters, and such as were re-united after a separa- 
tion, shall assemble together and divide his share equally." Be depriv- 
ed of by entering another order, by degradation from sin, or the like, 
Uterine, must be joined with brothers, in construction. And such as 
were re-united, that is, the wife, the father, the paternal grandfather, 
the half brother, the paternal uncle, and the rest, [para. 1]. 

14. On this point, Praj^pati states a distinction : “Whatever con- 
cealed wealth is brought to light, becomes the property 
of the re-united parceners : but lands and houses, those 
notire-united shall entirely take, according to their 
shares." poncealed wealth, what is capable of being 
hidden, by depositing in the ground, or otherwise, as 
as gold, silver, or the like. Such, those re-united, that 
is, of a different womb, shall take : but landed pro- 
perty, the uterine brother [takes]. Kine, horses, and other [animals], 


Tlierefore the 
whole, and half 
brother, or any 
other re-united 
persons, sliare it 
equally. 

CXLVIII. 


Fixed property, 
the uterine bro- 
ther takes, conceal* 
ed wealth and ani- 
mals, he shares with 
those re-united. 


1 — Cole. Digest 1st. 9 note. “In Logic, Anvya, and Vyatireka; the first is the 
relation of events, of which whenever one occurs, the other also occurs ; the second is 
the connexion of circumstances, of which when one occurs not, tbe other also does not 


occur. 


2— Chapter 9th, 21L12, Mit. 359. JLu. Va. 210. Digest 3rd, 475. 


96 


HINDU' LAW-BOOKS. 


the uterine and he of a different womb [shall share]. According to 
Madana, he of a different womb alone, if re-united, will take the 
houses, horses, and the like ; but it is not so noted in the text. 

15. According to the Smrti ChandrikS : ‘But if there exist only 

one species of property, out of the [above sources, as] 
A case in ihe concealed wealth, land, kine, and the rest, the uterine 
Snotti cbandrika brother alone, even not re-united, takes it.' The proof 

tween ulerbebm- must be considered. Among uterine h?‘others, 

tiiera. some of them are re-united, but other brothers not, 

nevertheless, those reunited alone will take the wealth, 
because community of womb, and re-union, exist as a double cause [of 

succession]. Even so Gautama : “ When a re^united 
CXLIX. [parcener] dies, his re-united coheir shares his estate,” 

and Brhaspati : “ Two brothers, who become re-united 
through affection, [after being separated] share mutually.” 

16. Here, this is the refined sense : ‘ A son, whether re-united with 
his father, or not re-united, shall obtain the entire 
paternal share, since the power of intercepting the 
right to take a share, lies in the filial relation. Among 
[several] sons also, when one is re-united, and tlie 
other is not, the re-united one alone [succeeds], by the 
text [para. 6thJ : “ Of a re-united [coheir,] the re-* 
united [coheir].” 

17. In a case of reunion, between a father, son, and 
any other, not being his son, the son alone [succeeds], 
because the same has already been declared [para. 8th], 
by the terms : “shall either give up, or shall 

18. In an assemblage of father, brothers, paternal 
uncles, and others, not being sons, re-united, the parents 
alone [take it]. Of them again, the mother is first, 
and then the father, according to Madana, 

19. But [after them] the brother, paternal uncle 
and the rest, shall even take and share it [equally] : 
for among them all, the state of union exists, as the 
cause whence their right of taking [shares] is derived. 


The SOD, suc- 
ceeded, in all ca- 
ses. 

Those re-united, 
before others not 
re-united. 


And the son of 
one reunited, suc- 
ceeds before other 
reunited persona. 


In other cases, 
the parents; and 
first of them the 
mother. 


Then Ihe bro- 
ther, paternal un- 
cle, &c., equally. 


20. So likewise, in an assemblage of un-reunitefl brothers, re-uhited 

paternal uncles, half-brothers and others, they even 
The brothers share it [in common], by reason of the two phrases 
not reuniiedshaie [the one, para 10]: “If not re-united ; but [a whole 
with re-uni: eduu- brother, if j re-united, obtains the property: and not 
cles, &c., [exclusively], the son of a different motner :” (the other 

para. 5) : “ As of a re-united [coheir] the re-united 
[doheir], so of the uterine brother, the uterine brother.” 


The wife, if alone 
re-united. 


21. In case of the re-union of the wife alone, she 
alone takes it, from the same text j “ of a re-united 
[coheir] the re-united [coheir].” 
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22, la an assemblage of the other persons, reunited together with 

her also reunited, they alone [succeed] ; she does not. 
Moreover, in commencing the topic oi reunion, both 
9ankha and NSrada have declared:^ Among bro- 
thers, if any one die without issue, or enter a reugious 
order, let the rest of tlie brethren divide his wealth, 
except the wife*s separate property. Let them allow 
a maintenance to his women for life, provided these 
preserve unsullied the bed of their lord : but if they 
behave otherwise the brethren may resume that 
allowance.” “ The maintenance of the daughter of 
such an one, is enjoined, to be made out of her father’s 
share : if still uninitiated, she will take a share [for 
the purpose] ; if [he died] after that, her husband shall support her.” 


If others were 
reunited she does 
not succeed, but 
must be maintaiu** 
ed> 

CL. 

As must the 
daughter, who 
gets also a share, 
if uninitiated. 


23. And here, like as no necessity exists for gifts in honour of the 

deceased at the Abhyudayeshti sacrifice, because there 
Argument to can be no doubt of the existence of materials for it,^ 
prove term, among brothers, is not [necessarily] 

e? a^case of required, since from the very commencement, there is 
brothers ojilj. certainty of the agency of reunited persons, in the 

shares, or dike [succession], by death, or entry into 
religious order. 

As for what (JJankha,^ in proceeding to expound reunion, says : 

Of those also, departed for heaven without male issue, 
the property goes to the brothers : In default of them, 
both parents will take it, or the eldest wife,” it, ac- 
cording to Madana, is intended to fix the order of the 
un-reunited brothers, and the others, upon the death of 
one dying reunited, subsequent to the death of his 
paternal uncle, brother’s son, or half brother, with 
whom he had previously made a reunion. And, ac- 
cording to the same authority, in this case ako, first is 
the mother, and next the father [para. 18]. The eldest 
that is, she who [best] preserves her duty. 


An ong un-re- 
united. persons, 
succeeding to one 
re-united with 
other members of 
the family, the 
mother is first, 
then the father the 
eldest wife. 


25. In default of a wife, the sister ; according as Bfhaspati says 

“ His sister also, is entitled to take a share of it. This 
law concerns one who leaves no issue, nor wife, nor 
p^Crent.” Some read, his daughter. In default [there- 
fore] both of daughter and sister, the nearest sapinda 
succeeds. * 


The sister, and 
daughter; afier 
them the nearest 
3apirida. 


1— Mifc. 326. Jim. Va. 177, Digest 8d, 477. Heports 2d, 129. Ante section 8th 
para. 6th. 

2- ~Tbis passage, from the Vedas, is left imperfect, the ^^trls profeising not to 

understand it tbemselTos. 

\ 

3— Mit. 327-339. Jim. Va. 163. Digest 3d, 473 4— Jim. Va. 164. Digest 3d. 476. 

L 
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SECTION X. 

Of a Woman's Pecnliar Property. — (Stridhana.) 


I. Manu 

The sources of 
a ’woman’s pro- 
perty are six. 

CLl. 


‘‘ What was giv^en before the nuptial fire [AdhyagniJ 
what was presented in the bridaf procession [Adhy^- 
v^hanika] what wjis given in token of love [Priti- 
datta j and what wais received by lier from her brother^ 
Ijhcr inotlier, or her fatheiv are denominated the six-fold 
property of a woman.’* 


2. Six-fold, is here used in order to prevent [its reduction to] a 

smaller numl>er, a [position] whicli borne out by the 
And not less ; word other in the following text of Y^jiTavalkya :3 
feivt may be iirore. « What was given to a woman })y the father, the mo- 
ther, tlie husband or a brotlier ; or received by iier at the nuptial fire 
|Adhya,gni|, or presented on her supersession [adhivedanika^'a)], as also 
any other [separate acquisitionj^ is denominated a woman’s property.” 

Vishnu‘S likewise specifies more [than those six]: “ Wliat 
Olliers speeificd. lias been given to a womai. by her father, her motlier, 

her son, or her brother ; what has been received by 
her before the nuptial fire, [Adhyagnyupagata], what has been present- 
ed to her on her liusband’s espousal of aiiotlier wife [adhivedanikaj,. 
wliat has been given to her by kindred, as well as her perquisite [^ulka , 
and a gift subsequent [Anv^dheyilca], are a av O man’s separate property.” 


3. In ex])lanation (►f pro|>erty given before the nuptial fire 
[Adhyagni] and tljc otlmr kinds, Kiityayana^ says : 
gift defui- What is given to women at the time of their marri- 


efore ilic 
iifuptial bre- 

2d, in the bri- 
dal procession. 

.‘id, through af- 
fection. 

4th, gift sub- 

5th,. the per- 
quisite. 


age, near the nuptitd fire, is celebrated by tlie wise as 
woman’s property l>estowed before the nuptial fire 
[Adhyaguika].” “ That again, which a woman re- 
ceives whilst she is conducted from her father’s liousc 
[to her husband’s dwelling] is iivstanced as the pro- 
jierty of a woman, under the nmiie of gift presented in 
the bridal procession [Adliyavahanika],” Wliat has 
been given to her through affection by her mother-in- 
law, or by her father-in-law ; or has been offered to 
her cOS a token of I'espect, is denominated an affection- 
ate present [Pritidatta}.”^ “ What lias been received 
by a woman at time subsequent to her marriage, from 


1— Chapter Oth, 194. Mil. 300-365. Jim. Va. 70. Digest 3d, 557. 

2-Mii. 364. Jim. Va. 73. Digest 3d, 558- 
(<r) Sec Montrioii note ix. Mori. Dig. 596. She may sue her husband for it. — Ed^ 

3— Jim. Va. 08. Digest 3d, 562. where for *son^ is read ‘ friend/ 

4-Mit. 33G. Jhm Va. 70. Digest 3d, 558. Reports 1st, 6b 

5— Mil. 3G6. note. 
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tlie family of her husband, is called a gift subsequent { Anvi5<lheyika ]; 
.and so is that which has been similarly received fi'om her ^wii 

family” : Whatever is received by a woman as the value of liouse- 

hold utensils, of beasts of burden, of milch cattle, or ornaments of dress, 
or for works, js called her perquisite [(^Julka].” The meaning is, when 

the bride does mjt [as usualj obtain household uten- 
CLIL sils and the rest, tlien, whatever is given to her at the 

6th, for super- time of her marriage as the price of them, is termed 

session. her perquisite. What she receives on lier supersession 

' iadhivedanika] is explained by Y^ilavalkya “ To 
a woman, whose husband marries a second wife, let him give an equal 
sum [as a compensation] for the supersession, provided no separate pro- 
perty have been bestowed on iier : but if any have been assignee!, let 
him allot half.” Half, here means only so mucli as will [when added 
to her own j^Yoperty^ make it] equal to the [prescribed] amount of 
supersession. 


4. Devala : '' That which a husband has promised 
Promise of dower for se])arate property [strfdliana] must be made 
is a debt. good })y his sous, even as a debt.” Promised, to his 

wife [striyai]. 


Nature and 
' of a w'o- 
separale 


5. On the subject ofgi^dng property to women, Kdtyfiyana further 
declares : “ Separate property, excepting immoveables* 
is to be given to women by their father, mother, hus- 
band, brother, and kindred, according to tlieir means, 
as far as two thousand.” The wealth to be given ex- 
cludes immoveable property, and must not exceed two 
thousand panas, according to Madania. So Vy<sa ^ A {)resent, 
a-inounting to two thousand [panas] at tJiC most, may be given to a 
woman, out of the wealth.” And this sum, of two thousand [panas] 
a^t the outside, is to be given every year, so that in a period of many 
years, more would by this [means be given]. If they are able, even 
immoveable property may be given, according to the same, [Madaiia.] 


G. But, in property given to a woman with a view of cheating the 

heirs out of it, as well as ornaments or the like, given 
Property frau- to her merely for the [)urpose of wearing, a woman 
duleutly unveil (KT ownership [or property] ; for thus says KiJty^- 

inrliidpd^ jaiia I “ But whatcvei* lias bceij giveu to women with 
a fraudulent design, as well as entrusted to them for 
use, by their father, brother, or their husband, is declared not to be 
women’s property, [Stridhana].” 

1— Mit. 367. Jim. V4. 69. aai note. The Mayukka follows tlie reading of the 
Hatnakara, " Svakulat tatha.” 

2— Digest 3d, 563. Jim. YL 92. and note. The reading of the Digest, as far as it 
agrees with the gloss of our author, is retained. 

3. — Mit. 375, and note. Jim. Vk. 63. Digest 3rd, 17. The Mayukha agrees with 
the Mitakshara. 

4— See Chap. SSnd, fof the value of the pana. Of the variotis readings of this 
text noticed in Jim. Va. 72., our author adopts : ''DvisahasraK paro dayah.’* 

53rd^ 83. 
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7. In what they have earned by the arts, or obtained from friends 
or those distinct from parents or the rest, women have 
Women, ^ have no property ; for thus says the same author " The 
‘ pro- wealth, which is earned by mechanical arts, or which 
— any ^ received through affection from any other [bi^ the 
buT \h 0 fiTat aix kindred], is always subject to her husband’s dominion, 
kindi. The rest is pronounced to be the woman’s property.” 

However, though a text- says : A wife, a son, and a 
CLIII. slave, are [in general] incapable of property [Nirdha- 

na] : the wealth which they may earn, is [regularly] 
acquired for the man to whom they belong it also relates [only] to 
wealth earned by mechanical arts and the like. It is moreover agree- 
able to reason, to refer this also to their not ha\ang absolute dominion 
in wealth received on their supersession [Adhivedanika] and the rest. 


CLIII. 


8. Again, though Manu says " A woman should never make ex- 
penditure from the goods of her kindred [which are] 
In some kinds, common to [her and] many ; or even from the pro- 
f key possess ab- perty of her lord without his assent.” (Expenditure, 
so u e proper y. disbursement,) yet, in some kinds of wealth, they 
are declared to possess sole property, by Kityiyana “ That which is 
leceivcd by a married woman, or with a maiden, in the house of her 
husband, or of her father, from her brother or from her parents, is 
termed the gift of affectionate kindred [Saudftyakam]. The indepen- 
dence of women, who have received such gifts, is recognised in regard 
to that property, for it was given by their kindred to soothe them, and 
for their maintenance.” '' The power of women over the gifts of their 
affectionate kindred is ever celebrated, both in respect of donation and 
of sale, according to their pleasure, even in the case of immoveables.” 


But not in im- 

v\t*/ir\ot*VTr 

baud. 

CLIV. 


9. But over immoveable property given tliem by 
their husbands, they do not possess full power, from 
this text of NArada:^ ‘‘What has been given by 
an affectionate husband to his wife, she may consume 
as she pleases, when he is dead, or may give it away, 
excepting immoveable property .’Y o, ) 


1 0. The non-existence of absolute power, in husbands and the rest, 
over women’s property, is declared by the same 
ILisbaiids and author “ Neither the husband, nor the son, nor the 


others do not pos- 
sess absolute 
power, over wo- 
men's property. 


father, nor the brothers, can assume the power over a 
woman’s property, to take it ‘or bestow it : If any of 
these persons by force consume the woman’s property, 
he shall be compelled to make it good with interest, 


1— Jim. Vi 75. Dii^pst 3rd, 566. 3— OY Mauu. Chap. 8-416. Cole, on oblig. 

p. 232. Dij^est 2n(l, 190-249. 

3— Chap. 9lh, 190. 4— Mit. 366. Cole, on Oblig. p. 26-28. Jim. Va. 76. Digest 
3rd, 573. Reports 1st, 64. Of the readings noticed, our author reads ‘bhratufi' and 
‘Kanyaya sardham ;* in the last following the Mitdkshari, iu the first, the other school. 
See Section 7ih, para. 13. 

5 — Cole, on Oblig. 28-233, Digest 3rd, 575. Jim. Vi p. 76. Mit. p. 264., where it 
it attributed to Vislmu. 

6— Jim. Va 77- Digest 3rd, 674., where it is attributed to Katyayana. 

(a ) See The d- KvllammcCi v. Kyppu nfjai, 1 Mad. H. C. Rep. 85, 88, 90. — Ed, 
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and shall also incur a fine. If such person, having obtained her con - 
sent, use the property amicably, he shall be required to pay the princi- 
pal when he becomes rich.” Manu ** Such kinsmen, as [by any pre- 
tence] appropriate the fortunes of women during their lives, a Just 
king must punish with the severity due to thieves Such orna- 
mental apparel, as women wear during the life of their husbands, the 
heirs of the husband shall not divide among themselves : they who do 
so, are degraded from their tribe.” Wear, meaning, things worn by them, 
which have been given to them for the purpose by their husbands or the 
others. Devala Her maintenance, ornaments, perquisite, and gain, are i 
the separate property of a woman ; she herself exclusively enjoys it, and ; 

her husband has no right to it unless in distress “ If ‘ 
he let it go on a false consideration, or consume it, he 
must repay the value to the woman with interest ; but 
he may use the property of his wife, to relieve a dis- 
tressed son.” MavntenaTice, wealth given her by her 
father, or the others, for the purpose of subsistence. 
Gain , inkxesllqr prgfit]. To let go, get rid of, and 


Though a hus- 
band [but none 
else] may fake it 
under certain cir- 
cuinstauces, 


CLV. 


without being 
compelled to re- 
store it. 


give away, have airthe same meaning in this place. 
The word son is here used in its general sense, for [any 
n^ember of] the family. Y^jiiavalkya^ “ A husband 
is not liabl^ to make good the property of his wife, 
taken by him in a famine, or for the performance of 
some religious duty, or during illness, or while under restraint.” Here, 
by using the word husband ^one, it is virtually declared, that woman's 
private property must not be taken by any other but him, even when 
distressed by a famine or other. calamity. Religions duties as are 
indispensable. Under restrainty in prison. 


11. In some cases a husband, though unwilling, may be forced to 
restore it ; for, says Devala:® But if the husband have 
A husband in a second wife, and do not show honour to his first wife, 
some ca'Ps may hg shall be compelled by force to restore her property, 
be compelled, to ^}^ough amicably lent to him. If suitable food, raiment, 
res ore i . dwelling, be withheld from the woman, she may 

exact her own [property,] and take a share [of the estate] with the 
co-heirs.” That is, at th$ir hands. 


1 — Chapter 8th, 29. 

2— Chapter 9th, 200,Mit. 375-273. Digest 3d, 671. Reports 2nd, 407. 

3— Jim. Va. 74, and the notfc there. Cole, on Oblig. 233, Digest 3rd, 577. At the 
present day, wht're the woman^s dower is high, it is put out at interest, which is tho 
ziiemiing given to gain, by Jim. Va. and his commentators. 

4 — Digest 3d, 677, 

5— Cole. Mil. 374. Jim. Va. 77. Cole, on Oblig. 233. Digut 3d, 678. q. v. Reporti 
1st, 871. 

6— Jim. VsL 77. Digest 3d, 581, but by both it is attributed to Kiityayana, and 
joined to the foregoing texts of that author. 
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12. This however, relates to a virtuous wife, ^or a wicked one 
should receive no portion ; and accordingly, the same 
A wicked wife author says But a wife, who does malicious acts 
gets ^ separate injurious to her husband, who acts improperly, who 
iiou^ ^ destroys his effects, or who takes delight in being 

faithless to his bed, is held unworthy of separate pro- 
perty.” And again “ Wealth was confeiTed for the purpose of defray- 
ing sacrifices ; therefore distribute wealth among honest persons, not 
among women, ignorant men, or such as neglect their duties.” 

18. The right of succession after a woman's decease, that [part of 
her] private property which is entitled a gift subse- 
The successors quent, [Anvadheya^o^] is thus settled by Manu What 
^ received after marriage [AnvidheyaJ from the 

ore er hngband, and what her lord may have 

given her through affection [pritena] shall be inherited, 
CLYL even if she die in his life-time, by her children [PrajS] ” 

The term children is thus explained by the same 
Author “ On the death of the mother, let all the uterine brothers, 
and the uterine sisters, equally divide the maternal estate.” 

14. When, from non-existence of daughters and the rest, the 

right of inheritance devolves even to ihe sons, from their 
Argument against connexion, then it becomes reeii)rocal. When this 
the reciprocal right is taken up by unmarried daughters, then [the 

sons and the ® succession arising from] that connexion, is at end: 
daughters. according to the Mitaksharft,^ ‘ it is not declared 

that the succession pertains [equally or] reciprocally 
to the brothers and unmarried sisters,' yet, it has been said by otliers : 
* It is declared, that there is no original connexion of sons and daughters, 
in property received by their mother after marriage [Auvatlheya], 
or given by her husband through afiection [Pritidatta.] 

15. The distinctions in succession among daugliters, are pointed 

out by Manu:® '' A woman s property goes to her chil- 
Amoiig daugh- dren, and the daughter is a sharer with them, pro- 
ters,theuumarried vided she be not given away ; but if married, she re- 
are firs sharing ceives a mere token of respect,” Is a s/iarei’, shares 
wi 1 sons. equally with the sons. Not given awayy unmarried 

It means, that if there be one [unmarried], then the 


1 — Digest 3d, 585. Ante sec. 8th, para, 8tb, but the reading there is somswliat 
different. 

(if) Prom a»u 'after’ and ddheya Ho be received.’ — Ed. " 

2— Mit 329. Digest 3d, 586. 

3 — Chap. 9th, 195, 4— -Chap. 9tb, 192. Mit. 370, Jim. Ya. 78. Digest 3d, 587. 

5 — Page 371. not quite in the words of our author. 

6 — It is not a text of Manu, but of Bthaspati, quoted by Kulluka in his gloss on the 
above text of Manu, and likewise in Jim. Ya- 78- and Digest 3d, 688. Of the readings 
noticed, our author follows that of “ labhate mana niatraxatn,” and himself, in para 
refers it to Bidaspati. 
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married [daughter] receives a mere token of respect, that is, only some- 
thing very small. If there be no unmarried daughter, 
If none unmar- the share of the married daughter is equal to that of 
lied, the xnarried brothers, according to the text of KStySyana : ^ 

soul ^ '' Married sisters shall share with [brothers or] kins- 

men.” 


16. Some trifle also must be given to the daughters of those 
The daughter’s daughters, according to the text of Manu r ‘‘ Even 
daughiers ^ get to the daughters of those daughters something should 
something. be given, as may be fit, from the assets of their mater- 

nal grandmother, on the score of natural affection.” 


17. But all acquired by marriage [Yautaka] goes to the unmar- 
ried daughter alone, not to the son. So a prior text 
all property ac- of tlie same Property given to the mother on her 
quired by marri- marriage [Yautaka] is inherited by her [unmarried] 

and not the\on daughter.” Property given on her marriage, what- 
takes. ever is received by her at the time of marriage or 

other [ceremony] whilst seated together with lier hus- 
]>and ; for, according to Madana : ‘ The word Yautaka, is, in the 

Nighantu, derived'from their being then joined together [Yuta].’ 


18. In respect to woman’s property, before enumerated in the 
texts of other siiges, distinct from that acquired 
subsequent to marriage [Anv^dheya] or through 
their husband’s aftection [Pritidatta], these distinc- 
tions are declared by Gautama A woman’s pro- 
perty goes to her daughters, unmarried or unprovid- 
ed.” Unprovided, such as are destitute of wealth. 


All the proper- 
ty, except two 
kinds, goes to 
dHni(hters,nnninr- 
lied or unprovid- 
ed. 


1 9. The daughter of a Br/ihmani wife, however, shall take the 
wealth of her step mother ; thus Manu The wealth 
A distiuciion of a woman, which has been in any manner given to 
when wives of dif- father, let the BrShmani damsel take ; or 

ferent c ass exis . belong to her offspring.” By giving the particle 

or the sense of ' and,' we have it, ^ and shall be shared by [her issue].’ 
Some say, that the word Br^limani is used to denote any girl of equal 
or superior caste, but the proof of this must be well examined. 

20. If there be no daughters, then tlie issue of 
In default of those daughters succeeds, according to the text of 
daughters^ their N^rada Let daughters divide their mother’s 
issue succeeds. u -ysrealth ; Or, on failure of daughters, their male issue 

[tad anvaya,”] 


1 «-Pigest 3d, 594 . 2 — Chap- 9th, 193. Mit. 270. Digest 3d, 600. 

3 — Chap. 9 th, 131, Jim. Vii. 82, and notes. 4— Ante, Sec. 8 th, para, 12. Reports 
i 44.3, 

6 — Chap. 9(,h, 198. Mit. 372. Jim. Va. 83. 

6— Mit. 370 and note. Jim. Va. 82. In the former, it is translated *4heir male 
issue,” in the latter, ^‘licr male issue/’ our author prefers the former ; see para. 28. 
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21. A distribution among daughters by different mothers, as well 

Distribution a- ^ a^niong the different daughter’s sons, to be just, 
mouj? daughters, niust be apportioned after the example of that pre- 
and a!^ng their scribed for the sons of different fathers, where the par- 
sons, is accord- tition is according to their father’s shares [not to the 
ing to mothers. number of the sons of each fatlier.]^ 

22. However, Yijilavalkya says “ The daughters share the resi- 
sidue of their mother’s property, after payment of her 
debts, and the issue succeeds in their default.” And 
here again, some s^, the word issue [anvaya,] has 
reference to the offepring of the daughters ; whilst 
others hold, that if she leave no daughter, even her 
sons may take it, since the word tad® in the text of 
Narada above, distinctly points out the mother alone ; 
and this [first] doctrine agrees with custom. The re- 
sidue after payment of her debts; on this subject 
those acquainted with the ancient law have declared, 
that the sons alone must take the property, [if only] 
equal to, or less than, the amount of debt. 

23. If daughters or the rest do not exist, the sons, 
grandsons, and the rest must take it, for thus it is 
declared by Kity^yana '' But on failure of daugh- 
ters, the inheritance belongs to the son.” 

24. This right of inheritance, of daughters and the rest, in the mo- 
ther’s property, exists only in wealth given before the 
The right of nuptial fire [adhyagni,] and in the bridal procession, 
the daughters and [adhySvShanika,] and the other [kinds] above re- 

fined to the six texts [paras. 1 — 2 — 3,J specifying wo- 

kinds of property, man’s property ; for, if relating to all wealth in which 

their mother has any property, it would go to set 
aside those texts [limiting it to 

26. From this we must understand, that the often repeated term 

' woman’s property,’ which Brhaspati, Gautama, and 
The term ' wo- the rest, have adopted ; for example : " A woman’s 

property goes to her children:” [para. 15,] "'A wo- 
procedng man’s property goes to her daughters,” [para 18,] and 

the like, relates even to the texts above delivered. As 
many again as, even without actually keeping the phrase, 'woman’s pro- 

f >erty,’ have parallel expressions, such as, divide the maternal estate,’ 
Manu, para. 13,] or the like, all those in like manner have reference to 
the same texts, by a combination of objects having the same origin. 


The issue of 
the daughters, 
succeeds on their 
default. 

CLVIII. 

Sons take the 
property, if the 
debts are equal to 
it, or more. 


On failure of 
daughters and 
their issue, sons, 
and their issue. 


1 — ‘See Section 4th, para. 20. 2 — Mit. 266-7-308, Jim. Va. 82. 

3— Our compilers read tada, following the modern Benares copy, but it is cridently 
^rong, the whole argument running on the word tad as a pronoun. 

4~^Jiin. Va. 82, Digest 3d, 594. 
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26. However, the text of YSjhavalkya “ Let sons divide 

both the effects and the debts, after [the demise of J 
their two parents relates to [what is] acquired by 
the act of partition and the like, with the exception 
of that declared in the above texts [as woman's pro- 
perty.] From this it is clear that, if there be daugh- 
ters, the sons or other heirs even succeed to the 
mothers estate, distinct from that part before described 
[as woman's property.] 


Woman’s pro« 
perty is au cxcep- 
lioij, to the gene- 
ral rigiit of sons, 

CLIX. 


27. Again, if there be no offspring of either sex, the further [succes- 
On default of sion] is declared by Ykjhavalkya,® referring to the 
offspring, the kins- abovemen tioned woman's property: “Her kinsmen 
men succeed. [Bindhavli] take it, if she die without issue." 


Their right de- 
pends on tiie par- 
ticular form by 
whicii the woman 
was married. 


28. The same author expounds the succession of kindred [B&n- 

dhava] to be according to the different kinds of marri- 
age The property of a childless woman married in 
the form denominated Br^ihma, or in any of the other 
four [unblamed modes of marriage,] goes to her hus- 
band : but if she leave progeny, it will go to her 
dsfughters ; and in other forms of marriage [as the 
Asura, &c.] it goes to her lather, and mother, on failure of her own 
issue."] [In the one^case,] if there be no husband, then the nearest to 
her in his ftat] own family takes it ; and [in the other case], if her 
father do not exist, the nearest to her in [her] father's family succeeds, 
[for the law that :] “ To the nearest sapinda, the inheritance next be- 
longs," as declared by Manu^ denotes, that the right of inheriting her 
wealth, is derived even from nearness of kin to the deceased [female] 
under discussion — and, though the Mit^ksharli^ holds, ‘ that on failure 
of the husband, it goes to his [tat] nearest kinsmen [sapinda] allied by 
funeral oblations;’ and, 'on failure of the father, then to his [tat] 
nearest sapindas yet^ from the context it may be demonstrated, that 
her nearest relations are his nearest relations ; and [the pronoun tat 
being used in the common gender,] it allows of our expounding the 
passage ' those nearest to him, through her, in his own family for the 
expressions are of similar import. 


29. In the Brkhma or in any of the other four, relates to the Brih- 
The effect of ii^anical class, on account of these [rites] being the only 
these rites is dif- ones lawful in respect to them. But as the G^ndharva 
ferent in the dif- rite is also lawful to the Kshatriya class and the rest, 
ferent classes. gQ ^Iso, the wealth of her who has been married ac- 


1 — Mit. 263. Jim. Va. 66. Tlie last hemistich of this text was quoted above, para. 
22. See scclion 4th, para. 17. 

2— Mit. 367. Jim. Yi 91. Digest Srd, 613. 

3— Mit. 368. Jim. Va. 86. Digest 3rd, J606. These rites arc explained, Digeit 
3rd, 604. 

4— Chap. 9th, 187, Mit. 347. Jim. Ya. 217. Ante section 8ih, para. 19. 

5 — Page 368. The correctness of this version is doubtful. 
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cording to that form devolves to her husband alone, 
CLX. And so Manu It is ordained, that the property of 

a woman, married by the cere/nonies called Brahma, 
Daiva, i^rsha, Gindharva, or Pr^j^patya, shall go to her husband, if, 
she die without issue.” '' But her wealth, given on the marriage called 
i^sura, or on either of the two others Pai^^cha and Kiikshasa] is or- 
dained, on her death without issue, to become the property of her 
mother and her father.” 

30. On failure of the husband of a deceased woman, if married 
according to the Brahma or other [four] forms ; or of 
Heirs of a wo- her parents, if married according to the i^sura or other 
man on failure of forms, the heirs to the woman s property, as ex- 

narenta deVine^f poundcd above, are tlius pointed out by Brhaspati 

“ The mother's sister ; the maternal uncle’s wife ; the 
paternal uncle’s wife ; the father’s sister ; the mother-in-law, and the 
wife of an elder brother, are pronounced similar to mothers. If they 
leave no son born in lawful wedlock, nor daughter’s son, nor his son, 
then the sister’s son and the rest shall take their property.” Here must 
be understood, ' on failure both of the daughter, and also of her 
daughter,’ because only on failure of them does the right of inheritance 
pertain to the son born in wedlock, or to the daugln-er’s son. 


The son in that 
case inherits pre- 
sents from kiti- 
died. 


31. In respect of property given by the kindred 
[Bandhu] at an Asura marriage or the like, Katy/iyana 
says That which has been given to her by her 
kindred, goes, on failure of kindred, to her son.” 


And the bro- subject of the perquisite, Gauta- 

ilifrs get the per. ma holds “ The sister’s perquisite belongs to the 
quisite. uterine brothers ; after [the death of] the mother.” 


33. But what Qankha says: ^ '' The lover [may take back] his 
nuptial present [on the doalh of his betrothed mis- 
tress],” must be understood of one, dying previous to 
the celebration of the marriage. Hero it is further 
remarked by Yajiiavalkya “ If vsho die [after troth 
plighted], let the bridegroom i,ake back tbe gifts wliich 
he had presented ; paying however, the charges on 
both sides.” The meaning is, that tlie liushand may 
take back, if his bride be dead, what remains of the 
perquiKsite previously given, after calculating the ex- 
pence.s, incurred by himself and by her father. ♦ 


Gifts to be res- 
tored to the bride- 
groom. 

CTAI. 

When the bride 
dies before inar- 
dcducting 




1 — Chapter 9th, 106-7. Jim. Ya. 87. DigeH 3rd, 607-8. 

2 — Jfm. Yd. 96. Digest 3-617. In the trandation of J1 tn. Yd. the maternal uncle is 
put for his wife, and the paternal uncle’s 'wife is not noticed. The piesent version will 
be lound in the Digest 3(i, 618, except that his sun is there explained, the son’s sou. 

3 — Jim. Va. 96. Digest 3d, 594-615, In both, it is 'husband^ instead of son, 

4— Mit, 369, Jim, Ya. 94. Digest 3d, 614, All the authorities seem in favor of thia 
version against Jimuta Yahana, 

5— Digest 3d, 614, 


6— Hit. 373, 
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34. On some pomts Baud dhiiy ana records a distinction “ The 
wealth of a deceased damsel, let the uterine brothers 
themselves take. On failure of them, it shall belong 
to the mother ; or if she be dead, to the father/' Those 
skilled in the ancient law have declared, that this re- 
lates to ornaments or the like, presented by the mater- 
nal grandfather and the rest, at the time of betrothal, 
to a girl [who afterwards] dies before completion of the marriage. 
Here endKS the subject of woman's property. 


Presents by the 
inateinal kindred, 
belong to I he bro- 
thers of a deceas- 
ed damsel. 


SECTION XL 

Of exclusion from inheritance,— ( A nam^a). 


1. Yajhavalkya says An impotent person, an outcast and 
his issue ; one lame, a madman, an idiot, a blind man, 
and a person aftiicted with an incurable disease, as well 
as others [similarly disqualified], must be maintained, 
excluding them, however, from participation." His 
issue, means the ons])ring of an outcast. 


Petsons eiclud- 
cd from inlierit- 
anqe ; must be 
inaiutniiit'd, 


but may recover * after division, virility or the other [absent 

their rights. qualification]* be regained, by medicine or other means, 

the person will then receive his share, like as a son 
born after partition [does].'^ 


3. Manu says Impotent persons and outcasts ; persons born 
blind or deaf ; madmen, idiots/ a ) the dumb, and such as 
Dibinhevited per- ]^Qg^ a sense [or limb,j uirindriya], are excluded 

sons enumciH.e . ^ share of the heritage." Have lost a sense, de- 

prived of the nose [or smell,] or the like. Narada also declares An 
enemy to his father, an outcast, an impotent person, and one 
formally expelled (Apay^trita), take no shares of the inheritance, even 

though they be legitimate : much less if they be sons 
CLXII* of the wife by an appointed kinsman."^ One afflict- 

ed with an obstinate or an agonizing disease, an idiot ; 
one insane, blind, or lame, must be maintained by the family, but 
their sons take the shares [of their parents."] 


1— Mit. 374. Jim. Vd. 90, Digest 3d, 612. 

2— Mit 360. Jim.Va. 103. Digest 3d, 321. lleports 1st, 412. 

3— Aritr. Sec. 4ih, p^a 35, 4— Chap. 9ih, 201. Mit, 361. The term 

Niriiidriyii is ex})laiiied, in Jim. Va. lOS note 7* Itcporls l.st, 78. 

361, Jim. Va. 104. Digest 3d, 303. lleports 1st, 78. Our author adopts 
none of the readings noticed by Jim. Va. but takes that of ^ankha’s text below. 

6 — Digest 3d, 303. 

Ca) The mental incapacitjy wliich disqualifies a Hindu from inheriting on the 
ground of idiocy is not necessarily utter menial darkness. A person of unsound mind 
who has been so from birth is in point of law an idiot. The reason for disqualifying a 
Hindu idiot is his unfitness for tlie ordinary intercourse of life. Tirumamagdl Ammdl s. 
IRamasvdmi Agyayigdr, 1 Mad. 11. C. liep. 214. Cf. Co. Litt. 247 a. — Tld. 
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4.. Formally expelled, one turned out by his Jcinsmen with the cere- 
mony of kicking down a waterpot or the like, for high 
Explatiation of treason [RSjadroha] or a similar crime, according to Ma- 
ly ^expeUed dana, It properly applies to one who goes across the 

^ ^ * sea a vessel or the like, to another quarter of the 

globe, for the sake of a livelihood ; [Tor] ^ Communion is not permit- 
ted with a Brfihman [Dvija] who has passed the sea in a ship, even 
though he has performed penance for it therefore, connexion with 
such an one in this age of the world, is reprehended. And no form is 
laid down for performing the ceremony of kicking down the waterpot, 
. , or for expulsion for high treason. Cankha and Likhi- 

of degradatbn'^ heritable right of him who has been formal- 

ly degraded [Apaydtrita], and his competence to offer 
oblations of food and libations of water, are extinct.” 

5. Vasislitlia “ They who have entered into another order, are 

Persons enterinff debarred from shares.” Here are meant the perpetual 
■ student, the hermit, and the ascetic. Kfi^ty^ana'^ 

“ But the son of a woman married in irregular order, 
as well as he who is produced through a kinsman 
[Sagotra], and an apostate from a religious order, never 
obtain the inheritance.” 


another order de- 
barred from shaies 
and sons of wo- 
men married in ir- 
regular order. 


G. [Produced] through a kinsman, Vneans one born of a woman 

Ex lanation of [Sagotra] relations. The 

that term^ ^ ^ '^^oman married in irregular order, means, ac- 

cording to some, the Kshetraja, KSnina, and other sons. 
But, when the marriage of a younger daughter has been celebrated 
whilst her eldest sister is still unmarried, they are then both said to be 
‘ out of their order and this is the proper application of the term 

[Akrama.] If he be of the same class as his father, his 
qualification for inheriting is declared by the same 
author But the son of a woman married in irre- 
gular order may be heir, provided he belong to the 
same tribe with his father : and so may the son of a 
man, belonging to a different [but superior] tribe, by a woman espoused 
in the regular gradation. 

7. Also, if sons be begotten by a husband on a wife sprung from 
a higher class, they shall not take the inheritance, for 
Sons by a woman thus says the same author:® “ The son of a woman 

not inherit married to a man oi inlerior tribe, is not heir to the 

estate. Food and raiment for life*, are considered to be 
due to him by his kinsmen.” 


CLXIIL 
It of the same 
class as t he father, 
the son may in- 
herit. 


1— General note to Manu, Smrti (3). 

2— Digest 3rd, 300. Jim. Ya. 101, which attributes it to A pastamba. 

3— Mit. 355-361. Digest 3rd, 327. 4— Jim. Yk. 104, and notes. Digest 3d, 825-6. 

5 — 0 — Digest 3H, 826, Jim. VA. 105. Of the readings mentioned, our author has, 
< grassachhadimam at vautaru.’ 
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8. If there be other sons endowed with good qualities, the in- 
. . heritance is not to be taken by a vicious one ; for says 

does noT^inherir those brothers, who are addicted to any 

jfother sons exist! their title to the inheritance.” Bxhaspati :^ 

Though born of a woman equ^ in class, a son desti- 
tute of virtue is unworthy of the paternal wealth ; it is declared to be- 
long to those kinsmen who offer funeral oblations to the deceased, and 
are of virtuous conduct.” A son redeems his father from debt to 
superior or inferior beings ; consequently there is no use for one who 
acts otherwise.” 


9. But all those excluded from participation must be maintained 
Persons exclud their lives, by those who get the 


estate, from this text of Manu “ But it is fit, that a 
wise man should give all of them food and raiment, 
without stint, to the best of his power : for he who 
gives it not, shall be deemed an outcast.” {Without 
stint, signifies ' as long as they live,’) as well as from the foregoing 
one of Y^jhavalkya [para. 1 :] Those excluded from inheritance, 
must still be maintained.” 


cd from inherit- 
ance, mast be 
maintained, as 
Jong as they live. 


10. Those who have entered into another order, and outcasts, as 
well as their^espective sons, are not to be maintained. 
Except those Thus Vasishfha says : '' They who have entered into 

another order, are debarred from shares [para. 5]: as 
also an impotent man, a madman, and an outcavst ; but 
let the impotent and madman (receive) a mainte- 
CLXIV. nance.” Here, the maintenance of two only being 

mentioned, is meant as an indication that the others 
are excluded. Devala “ When the father is dead [as well as in his 
life-time,] an impotent man, a leper, a madman, and idiot ; a blind 
man, an outcast, the ofispring of an outcast, and a person fraudulently 
wearing the token [of religious mendicity,] are not competent to share 
the heritage : food and raiment should be given to them, excepting 
the outcast.” Wearing the token, assuming a prohibited mark [lihga]. 
BauddhSyana '[Let the co-heirs support with food and apparel those 
who are incapable of business, as well as the blind, idiots, impotent 
persons, those afflicted with disease and calamity, and others who are 
incompetent to the performance of duties, excepting however the out- 
cast and his issue.” Even those degraded from the life of an ascetic, as 
well as their sons, are neither of them to be maintained, according to 
Madana and others, a 


1 — Chap. 9th, 214. 3im. Va. 102. Digest 3d, 299. 

2— Jim. Va- 102, Digest 3d, 301-2, where the term ^rotviya is applied to the kins- 
men themselves, as an illustration merely. 

3— Chapter 9th, 202. Mit. 362. Reports 1st, 


4-~Jim. Va. 103. Digest 3rd, 304. 


5-Jim.Va. 104. Digest 3rd, 316, 


no 
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The qualified 
sons of a disinhe- 
rited man, may 
inherit ; with cer- 
tain exceptions. 


11. But the blameless sons, even, of one from these causes disin- 
herited, shall take a share, according to the text of 
Vishnu ** The legitimate sons, even of these, [are 
sharers of the patrimony ;] but not the sons bom to 
a degraded man after the commission of the act which 
caused his degradation, nor those who are procreated 
[on a woman of a higher class, that is] in the inverse 

order of the classes : their sons do not participate, even in the property 
left by the paternal grandfather and this of Y^jhavalkya '' But 
their sons, whether legitimate, or the offspring of the wife by a kins- 
man, [Kshetraja] are entitled to allotments, if free from similar 
defects.” 

12. Y^Cjhavalkya^ delivers a special rule concerning the daughters 
and wives of these : Their daughters must be main- 
tained likewise, until they are provided with hus- 
bands.” Their childless wives, conducting them- 
selves aright, must be supported ; but such as are un- 
chaste, should be expelled : and so indeed should those 
who are perverse,” If she be unchaste, a woman must 

be turned out of doors, and without a mainteriance.(^a^ A perverse wo- 
man also should be turned out of doors, but a maintenance must be 
provided for her, according to Madana, and others. 


Special rule for 
their wives and 
dau^diters. 

CLXV. 


CHAPTER V. 

NON-PAYMENT OF DEBTS, — [rNA'DA'NAM(^/>/] 


SECTION I. 


Of Loans in General. 

* 

1 . Bihaspati explains, on this subject, the rules for regulating a 
creditor’s conduct, or transactions : A prudent lender 
Loans. should always deliver the thing lent, on receiving a 

pledge [Baudhaka] of adequate value, either to be 
CLXVI. used by him, or merely kept in his hands ; or with a 

sufidcient surety [Lagnaka], and either with a written agreement, or 
before credible witnesses.” A pledge, such as this, when the pawnee 


1 — Digest, 3r(i, 310. 

2 — Mit. 363. Jim. Va. 107. Digest 3rd, 322. Reports* 2nd, 6G9, properly apply- 

ing to paras. 1-2, but omitted. ^ 

3— Mit. 308. Jlm.Va. 107. Digest 3rd, 342. Reports, 1st, 412. 

{a) See Ydj naval kya, ii. 283 — 286: Case No. 2 of 1823. 1 Mad. Sel. Dec. 366. 
M. S. D. 1867. p. 139. S. A. Mo. 369 of 1862, 1 Mad. ’H, C. Rep.— 

(Jj) ll 7 iilinam (from ina ‘ debt’ and dddnam ‘ taking') means ' Recovery of debts 
by legal process.’ — Ed. 

4 — Digest 1st, 10. Strange’s Elements Ist, 27G-306. Dhanika, Uttamarnika— ~a 
lender, obligor, creditor. Rnlka, TJdhamarnik,— tbe b('rrower, obligee, debtor. 
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promises, * As long as I fail to clear off thy debt, so long will I not alien- 
ate, either in gift, sale, mortgage or other mode, this house, field, or 
other [pledge.’] Surety, one standing in the debtor’s room. The same 
author says*.^ ''That loan [rna] which, increased to four times or 
eight times the principal, is [thus] received back, without apprehen- 
sion of sin, from an abject or distressed person, is called a loan on 
interest [kusida.”] 


2. KStySyana r Stipulated interest [karita] is that which has 
been specially [and freely] promised by the debtor, in 
Interest on a time of extreme distress, above the allowed rate.” 

" When any one pays interest from time to time, it is 
recorded as (^ikh.^vrddhi or liair-interest/c^.” From 
time to time, means interest is to be paid by the day, month, or year. 


3. Yiijrravalkya '' An eightieth part [of the principal] is the 
monthly interest, when a pledge has been delivered : 
The rates of it. otherwise, it may be, in the direct order of the classes, 

two, three, four, or five in the hundred.” Otherwise : 
if there be no pledge ; for VySsa^ says : Monthly interest is declared to be 
an eightieth part of the principal, if a pledge be given ; a sixtieth part 
is to be paid, if there be [only] a surety ; and if there be neither pledge 
nor surety, two in the liundr^d [may be taken from a debtor of the 
sacerdotal class.]” Y^jnavalkya^ ordains : “ All borrowers, who travel 
through vast forests, may ])ay ten, and such as traverse the ocean, 

twenty in tlie liundred Tliey must pay it, as shewn 
CLXVII. by the last half of the couplet : “ To lenders of all 

classes [according to circumstances ;] or wdiatever 
interest has been stipulated by them fas the price of the risk to the 
lender.”] 


4. Vishnu says : In all the classes, if a person borrow money 
under agreement, as, ' I will rej)ay it to-morrow,’ but 
Wlien due with- should for his own profit not pay it, the lender shall 
out stipulation. receive interest from after [the term fixed.”] The in- 
terest on a thing lent for use [Y/ichita,j is thus declar- 
ed by K^tyiCyana ‘'He who, having received a chattel lent for use, 
goes to a foreign country without restoring it, must pay, interest, ac- 
cording to the value of it, after one year .” — \ : “ Though a loan be 
made [expressly] without interest [Uddh<ira,] yet, if the debtor pay 
not the sum lent after demand, but [fraudulently] go to another 
country, that sum shall carry interest after a lapse of three 
months.” — ^ : '' A debtor, who even residing in his own country, pays 


1 — Digest 1st, 11. 2— 4)ige8t 1st, 50. Col^brooke on Oblig. Sd. For interesti 

see Strange, 1st, 295-6. 

(c) Growing like tlie 9 ik!ia or single lock of liair Iff at tonsure. — £^(i, 

3-i)igest Ist, 99. 1:-Digebt 1st, 101 . . 

5 —Digest 1st, 42. 

6— Digest Ist, page 36 and 37, for tlie different readings. 

7 — Digest 1st, page 46. Strange 1st, 286 

8 — Digest 1st, page 101, where it is ‘tiircc ^^asons-’ 
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not l^tlie debt] after more demands than one, shall l>e forced, however 
unwilling, to pa^ interest on it, though not stipulated, |^after the lapse 
of one year.”] And N^rada^ says : '' There shall be no interest, with- 
out a special agreement, on valuable things lent through friendship, 
[for use, not for consumption] ; but, even without agreement, property 
so lent bears interest after half a year.” K^ty^yana^ : '' \^at has 

been amicably lent for use, shall bear no interest until it be demanded 
back ; but if, on demand, it be not restored, it shall bear interest [on 
its true value] at the rate of five in the hundred.**’ — Should a man, 
having bought a marketable commodity, [fraudulently] go to another 
country, without paying the price of it, that price shall bear interest 
after three seasons [or six months].” [Even] without a journey to a 
foreign country], a deposit, the balance of interest, a commodity sold, 
and the price of a commodity purchased, not being paid [or delivered] 
after demand, shall bear interest, at the rate of five in the hundred [if 
the debtor be a ^fidra].” 


5. Nftrada^ says ; '' A commodity, the price [of a commodity], 

wages, a deposit, and [the like]; a fine [to the king], 
Stipulation of it ^ thing clandestinely t^en [without a design to steal 
when necessary. ^ thing idly promised, and a stake played for, carry 

rTXVTTT interest [before demand], without a special agree- 

ment.” A stake played for, the object played for with 
dice. Without special agreement, not positively declared. Y^^ji!ya- 
valkya “ Propeity lent, which the creditor will not receive back, 
when tendered, must be deposited with a third person, and bears no 
interest afterwards.” 


6. Brhaspati On the precious metals [or gems], the interest 
. may make the debt double ; on clothes and inferior 

Accumulation y metals, treble ; on grain, quadr*uple ; so on fruit, beasts 

^ 01 burden, and wool or hair. rmt, flowers, roots, 

fruits, &c. Beasts of burden, bullocks, &c. Wool, that of sheep ; and 
the hair of the Chamara [Bos GrunniensJ and other [animals of that 
species.] But, this of Manu Interest on grain, on fruit, on wool 
or hair, on beasts of burden, [lent to be piaid in the same kind of equal 
value,] must not be more than enough to make the debt quintuple,” 
must be understood as a prohibition of sixfold, or higher increase. 
KityS-yana says ‘'For gems, pearls and coral ; for gold and silver, 
for cloth made of [cotton] the produce of fruit, or made of silk, 
or made of wool or hair, the interest stops when it doubles the 
debt.” Of silk, that is, made from the produce of insects, and clothes 
made from the hair of the chamara and other anim‘als. Yasishtha : “ In- 
terest on copper, iron, queen’s metal, prince’s metal, tin, and also on 
lead, makes the debt threefold, only if"much time have elapsed.” Vya- 
sa : Interest increasing the debt sixfold, is declared allowable on ve- 

getables, cotton, and seeds.” KStySyana “ For all sorts of oil and 

1st, 97. 2 — Digest 1st, 99-100. 3 — Digest 1st, 104. 

4 — Digest Isfr, 134. 6 — Digest 1st, 133. 

6 — Digest 1st, 109. 7 — Digest 1st, 112. 

8— Digest Isf, 12). 9->Chiip. 8th, v. 151. Digest 1st, llo. 
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spirituous liquors, for the different kinds of clarified butter, for molasses, 
and salt, the interest is held legal, though [with the principal], the debt 

be made octuple.” Vishnu : ^ On precious metals, [gr 
gems], the highest interest shall make the debt double ; 
on cloth, treble ; on grain, quadruple ; [on fluids, octuple] ; on female 
slaves or cattle, the offspring shall be taken as interest.” So } [Rare] 
flowers, roots, and fruit ; what is sold by weight [except gold and the 
like], may make the debt eightfold.” 

7. N5rada Of interest on loans, this is tlie universal [and 
. highest rule] ; but the rate customary in the country 

Explanaiioti. where the debt was contracted may be different.” Uni- 

versal every where current ; and this relates only to a debt doubled, or 
more than doubled, by interest, by the first transaction ; for if at a dif- 
ferent time a fresh speculation be entered into, with a different person, 
or even with the same, under a chance of profit or loss, in such case, 
even higher interest may accrue. So also Manu^: Iiiterest on money 
received at once, [not month by montli, or day by day, as it ought,] 
must never be more tlian enough to double the debt, ' [that is, more 
than the amount of the principal paid at the same time.”] But in any 
one case where it, is realized [by degrees,] or at various times also, 
more than this legal or alio Arable interest may be levied, according to 
Vijfline9vara and other authorities.^ 


SECTION IL 
Of riedges~[A'dhi] 


1, Brhaspati:® A pledge [Adhi] is called bandlia, and is declared 
to be divisible into four parts : Moveable [or personal ;] 
Pledges. and fixed, [or real ;] for custody only [gopya ;] and for 

use [bliogya].” Narada:^ '‘That to which a [secondary^ 
title is given, is a pledge. It has two forms, to be released at a fixec. 
time, or to be retained until payment be tendered.” 


2. Hiirita : In the same state as the pledge has been deposited, 
even so let. the pawnee take care of it : otherwise he 
shall lose his interest ; or in case of its being damaged, 
he shall pay the value of it.” Damaged, that is, if the 
pledge be destroyed. Y<ij ilavalkya : ^ If a pledge for 
cu5^ody [gopya] be used, there shall be no interest, 
nor, if a pledge for use [bliogya] be damaged mean- 
ing, damaged so as to be unfih for use. Kdty^yana "He who em- 
ploys on work an unwilling (slave or other living] pledge, without the 
assent [of the owner,] shall be compelled to pay the value of the work, 


Rtihs for their 
custody. 

CLXX, 


1 — Digest 1st, 113. 2 — Digest 1st, 115. Vasislitha. 

3 — Digest 1st, 53. 

4 — Chap. 8tli, V. 161. The last hemistich was quoted above. 

5— Cole, on Oblig. 80. 6— Digest 1st, 140, q. v. 7— 'Digest 1st, 

8— Digest 1st, 145 Strange’s Klein. 1st, 288. 9— Digest 1st, 151, 
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or shall receive no interest on his loan.” Eiiiploya on work, makes 
use of him. Value of the work, the hire [of the person, &c. employed] 

3. Y^jhavalkya “A pledge spoiled, flostj or destroyed, unless 
by the act of God or the king, shall be made good [by 
Damage by tbe the creditor.” Spoiled, which has incurred damage, 
pawnee. Made good, by being restored equal to its former state. 

Brhaspati:^ “ Any ^ pledge, being used, and wholly 
spoiled [by the fault of the pledgee,] the principal debt shall be lost.” 
In case of a pledge being damaged, its value must be paid for, as Vyasa 
says '? If gold, or other (precious) thing, shall be pledged, and lost by 
the negligence of the receiver, that creditor, on the principal and 
interest of his loan being paid, shall be forced to pay the price of the 
pledge.” Narada If a pledge be lost [and the creditor do not replace 
it,J the principal itself shall be forfeited ; unless the loss was caused 
(without his fault] by the act of God or of the king.” M^nu “ [The 
pawnee] must satisfy the |>awner, [if the pledge be spoiled or worn 
out,] by paying him the original price of it ; otherwise, he commits a 
theft of the ])awn.” 


4. Brhaspati “ If a pledge be destroyed by the act of God or the 
king, creditor shall either obtain another pledge, or 
When to be re- receive the sum [lent] together with interest.” VySsa ^ 
moved or made jf pledge be destroyed by the act of God 

pood by tbe paw- king, no fault is by any means imputable to the 

”^CLXXI creditor.” K^ty^Dyana ^ “ When a pledge becomes 

unfit for use, or ]KU-ishesi, without any fault on the 


part of the creditor, the debtor .sJiall be compelled to deliver another 
pledge ; [for,] he is not exonerated from the debt.” Yc^jRavalkya'"^ also 
declares : “ By the acceptance [or actual possession! of a pledge, [the] 
validity [of the contract] is maintained]. If it be spoiled, when carefully 
kept, anotlier chattel must be jdedged, or the creditor must receive the 
amount [of principal and interest.”] 


5. NSrada^^ says : “Pledges [/idhi] are declared to be of two 
. sorts, immoveable and moveable ; both are valid when 

of V there is actual enjoyment, and not otherwise.” Vasish- 

tha also says : “ When more deeds than one have been 
drawn up, at the very same time, in a case^of pledge, he who has first 
got |>ossession must be held to have the strongest pledge.” The same 
author adds : “ If two creditors should, on the very same day, come 

with a view to take possession of tlieir pledge, it must then be equally 
divided, and possessed by them ; this is certain.” K^tjt^yana “ Should 


I — DipeH 1st, 145, See post. Chap. 0th, paras. 6#~7. 2— Digest Isf, 149. 

Strange lbt72B3-2S8. 

3— Digest 1st, 146, 

4— Digest Ist, 145. 5 — Chap. 8tli, v. 144. Digest lit, 150. Strange lit, 288. 

6 — Diges! Ut, 159. 7 — Digest 1st, 160. 

8 — 9 — Digest Ifcyt, 161. Strange's Eleni. 1st, 291. 

10 — It is attributed to Yyusa in the Digest Ut, 205. Reports 1st, 304. 2d, 134. 
Strange 1st, 287'280. 

II — Digest 1st, 209. Fci bypolLecation, see Strange’s Elem. 1st, 288 89. Essavou 
s, |) 53 1 . 
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a man hypothecate the same thing to two creditors, what must be de- 
cided ? The first hypothecation sliall be established, and the debtor 
shall be punished as for theft.”) 

6. Yijilavalkya ' says : " That pledge is totally losh which the 

of the redeem when the principal is doubled. 

That fixed with a term for redemjdion, is lost on the 
expiration of the term : but an usufructuary pledge is 
CLXXII, never destroyed.'Y<t^ But Bf haspati ^ declares: “Gold 

being doubled, and the stipulated period having expired, the creditor 
becomes owner of the pledge, after the lapse of fourteen days.” Vy.'isa 
“After giving notice to the debtor’s family, a pledge for custody may be 
used when the principal is doubled, and so may a pledge for a limited 
period, when tliat period is expired. 

7. Bfliaspati** : “ When the debt is doubled by the interest, and 
the debtor is either dead, or has absconded, the creditor may attach liis 
[pledge or the debtor’s] chattel, and sell it before witnesses.” Y^jiiTa- 
valkya “ A debtor shall ha compelled to })ay, witli interest, a debt 
contracted on a [)eculiar pledge, [Cliaritram] and lie sliaJl be compelled 
to re-])ay twofold, a debt contractcMl m\ a chattel [of small value] de- 
livered as an earnbst [of purchase or sal<\]f/)^ When a borrower, from 
his confidence in tlie lender, Meposits with liirn a, valuable pledge for a 
small consideration, or \vherc the lender, entertaining a like confidence 
in the borrower, advances a large sum on a pledge of small value, this 
will be a peculiar pledge; or tlie word Charitram may signify, the 
pledge of good actions, as, of the rew'ard for ablution in tlie Ganges, or 
the like. And in botli tliese species, denominated peculiar j)ledge, even 
if the thing be doubled by interest, it is not foifeited. Even if the 
debt be doubled, it must be paid, but the pledge is not forfeited. 
Delivered as an earnest ^ means that when a debt contracted on such 
grounds is doubled with interest, the earnest so pledged is not forfeited. 


8. The same author® says : “To the debtor who comes to redeem 
his pledge, the creditor shall restore it, or ])e punished 
Redemption of ^ thief ; and if the creditor be [dead, orj absent, the 

debtor may pay the debt to his kinsmen, and shall 
take back his pledge”,^ : “Or appraised at the value it then bears, it may 


1 — Digest lut, 183, Reports 1st, 303. 

{a) So held in Rajah Burrodicaunt Roy v. Bisnosoondery Dahee^ Mor. 91 : 1 Mori. 
Dis? 453, and Sec 1 Mftcu. P. H. L. 200. It has been held in Bombay that after 75 
years a mortgacroi heirs* are not barred their right to redeem. Farouttee v. Sooruj^ 2 
ilorr. 516; i Mori. Dig. 453. — j^d. 

2 — Digest Lst, 186, where the text is attributed to VyAsa. Rejmrts Ist, 303. 

3 — Digest 1st, 197. 

4 - Digest 1st, 199. Strange’s Elcm. 1st, 2S8. 

5— Digest 1st, 203, from wliiclithe presetil inmslulion deviates to suit the glos*?. 

{h) It has been held by the Madras Higli Court that by Hindu law a purehnser 
•nay recover in an action for breach (jf a contiact to deliver goods not only double the 
eanlest-mon^•v but also damages for the non-deliverv, A'lvdr Chetti v. Faidilirur^ Chetlu 
1 Mad. II. c; Rfp. %.—Ed. ' ' 

O-Digest Ist, IGO. 7—Digrst Ui. 171. 
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remain there [with the creditor], exempt from interest.” If the creditor 
[Uttamarna] be not present, [the debtor] may place the amount of his 
debt, with its interest, in the hands of some other person of his credi- 
tor’s family, and take back his pledge. Or if he wish to sell the 
pledge, from desire of rcaK^dng its ralue, let him have it valued at the 
time, and leave it in dejiosit ^with his creditor but] without interest 
[considering it a debt discharged). This is the meaning. Bfhas- 

pati : ^ “ When land or other ^impioveable property] has 
been enjoyed, and more [than the principal debt] has 
accrued tlierefrom, then, the principal and interest having been realized, 
the debtor shall obtain his pledge ” Yajaavalkya : Whenever a debt 
under mortgage has become doubled by interest, then the pledge shall 
certainly be returned, whenever double the sum lent has been received,” 


CLXXllI. 


SECTION III. 

Of Sureties, — [Pratih1m\ 


1. Now surety is of three kinds, according to Yitjilavalkya,^ who 
says ; '' Suretiships is ordained for appeai*ance, for trust, 
Sureties. and for payment(^a/” Tqist here means, — Raising of 

confidence, by saying *this man is true.’ Bfhaspati * 
again, enumerates four kinds of sureties, [of whom] : “ The first says, ‘ I 
will point him out the second, 'this man is trust- worthy ;’ tlie third, 
* I am the payer of this rao.ney the fourth, ' I will cause to give it.” 
Which last means, 'I will heuvifter make [the debtor] pay this debt' 
Katyayana says : “Let three full Paksha, or lunar half-montlis, be allow- 
ed to the surety, for the pui^pose of seeking an absconded })riricipal, 
and if he point out tlie principal, then let the surety be held worthy of 
being absolved ” The three half-moitfhs, are to be understood only as 
an example, meaning, that so much time must be allowed as is requir- 
ed for the search. 


2. K^tySyana : ^ " If a surety for the appearance of a debtor pro- 

When liable time, and in the place agreed on, 

themselves shall discharge what he is bound for, unless he was 

prevented by the act of God or the king.” Discharge 
what he is bound for ; shall pay the sum due to the creditor. Brhas- 
pati® : “ The two first [kind of sureties] on failure of their engagement, 
must pay the sum lent, at the time stipulated : the two last, or in 


— ^ j 

id) These three kinds are, 1. Bargana-pratibhii a surety for appearance. 2. Fratynya- 
praiihhiiy a surety for confidence, one who engaires for general honesty and responsi- 
bdity of another. 3. Dd^ta pratibhu a suicty for repayment of a loan or tlie fulfilment 
of an eng^^ement; a fourth is Dravyarnana-pratibhfi one who engages to deliver up 
property belonging to the debtor, if he fails to pay the debt. The two first are linblo for 
any loan or advance made upon their credit if n«>t paid by tl»e b()rrower : the responsibi- 
lity of the two last cxten«is to their sons. Wilson, Gloss. — Ed, 

1 — Digest 1st, 177. 

2— Digest 1st, 239. Report Ist, 95. Strange 1st, 298-9. 

3 -Digest ]>t. 233. 4— Diged 1st, 283. 


5 — Digest Isf. 241. 
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default of them, their issue, when the debt is sued foi\” KStyayana’ : 
-..,1 u-i:,. “ Money due by a surety' need not on any account be 

CLXXIV. paid by nis grandsons, but in every instance such a 

debt incurred by his father must be made good by a 
son, without interest.’' Vyasa “ The son of a son shall [in genei’al] 
pay the debt of his grandlatlier, but the son [only] shall pay the debt 

of his father incurred by his becoming a surety, [and 
but not grandsons, both pf them] without interest ; but it is clearly settled, 

that their sons, [the great-grandson and grandson res- 
pectively] are not [morally] bound to pay.” The grandsons need only 
pay the principal amount of their grandfather’s debts — A son need 
only pay the principal of a debt incurred by his father as a surety, 
and devolving on him* 


3. This however, supposing the security to have been undertaken 

Excenti'*!! without receipt of property [or consideration] 

in return; for if he received [any] property as an in- 
ducement to become surety, in that case, the sum* for which he was 
bound shall be paid with interest, by his sons or grandsons. And 
accordingly Kfity^yana'^ declares : “ Should a man become surety for 


the ap{)earance of a debtor, from whom he had received a jiledge [as 
his own security J, the creditor, [if that surety die], may compel his son 
to pay the debt, even withoSt assets left by his father.” 


4. Y^jnavalkya '' When thei'e are two or more sureties jointly 
Law of “ inil t)ound, they shall pay their proportionate shares of 
and several'y!” ^ when tliey are bound severally [Ekach- 

chh^y/C], the payment shall be made |by any of them], 
as the creditor pleases.” Severally, is when each of them makes this 
agreement, ‘ I alone will pay tlie whole.’ This [agreement] being ob- 
tained as the creditor’s guarantee, any one of the sureties, from whom 
he may please to demand the debt, must pay it. If the compact of 
each be thus, "I will pay my share;’ then payment must be made ac- 
cordingly. Thus must it be undersiood. K^ty%ana: When two or 
more are severally bound, any one of tliem may be made to pay, when- 
ever he is found. If absent in a foreign country, his son shall pay the 
whole ; if the father be dead, liis son sliall be forced to pay, according 

his father’s sliare.” Father s share, tliat is, in propor- 
CLXXV. tion to the father’s sliare [of the whole debt guaran- 

teed.] 


5. Yajhavalkya “ When the surety is compelled to pay a notori- 

ous*debt to the creditor, the debtor shall be forced 
Surety’s remu- to repay double the sum to the surety.” Bxhispati : ® 
peratiou by the « Should a sufety, being harassed, pay the debt for 
j)rincipal. which he was bound, he shall receive twice the sum 

from the debtor, after the lapse of a month and half.” 


1— Digest 1st, 255. 2— Digest 1st, 254-. 

3 — Digest 1st, 24849, the second resding is followed. 

4 ~ Digest let, 257. Colcbrooke on Obligations, 158*61. 
5— 6— Digest Ist, 258. Cole, on Obligations, 158 01. 
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SECTION IV. 

Of Recovery of Debts. 


1. Now these are the rules for recovery of debt by a creditor. 

Bfhaspati “ From a debtor who promises payment, 
‘Recovery of the debt may be recovered by mild remonstrance and 

the like ; and by other resources ; by the mode of 
moral duty ; by legal deceit ; by violent compulsion ; 
and by confinement at home.’' Promises, engaged for by the debtor. 


2. By other resources, that is, by the means [upfiya,] which are 

thus enumerated by the same author :* “ By the inter- 
Meani of rcco- position of friends and kinsmen, by mild 1 ‘emonstrance, 
very enumerated. importunate following, or by staying constantly at 

the house of the debtor, he may be compelled to pay 
the debt ; this mode of recovery is called a mode consonant to moral 
duty, [dharma.”]'^ : ** When a creditor, with an artful design, borrows 
any thing of his debtor, or withholds a thing deposited by him, or the 
like, and thus compels payment of the debt, this is called legal deceit 
fupSdhi.”]* “ When, having tied the debtor, he carries him to his own 
house, and by beating or other means compels him to pay, this is called 
violent compulsion fbah^tkSra.”]® When he forces the debtor to pay, 
by confining his son, his wife, or His cattle, or by watching constantly 
at his door, this is called lawful confinement [5charitam.”j Followh\g, 
claiming his attention. Staymg at the house, begging the money of 
him. Deposited, [anvSliitani] ornaments or other things, given as if 
for delivery to another.® 


3. The rules for putting such means in force, are thus declared by 
Rules for eu- Kiity^yana *^By mild expostulation let a creditor 
forcing them. procure payment from a king, from his master, and 
CLXXVI ^ priest ; but from a friend, or an heir, by some 

artful contrivance.” “ Bhrgu ordained, that mer- 
chants, cultivators of land, and artists, must be made to pay their 
debts according to the custom of the country; but that a creditor miglit 
enforce payment from dishonest debtors, by violent measures.” the 
same author adds,** ; “ A debtor, being arrested [aiul freely acknowledg- 
ing the debt,] may be openly dragged before* the public assembly, and 


1— Digest 1st, 349. S—Digest Ut, 330. 

3— Digest 1 st, 341. Coltbrooke on Obl'gations, 203 Strange’s Elem Isl, 2 S 3 . 

4 —D'gest Isi, 343. 

6 - DigMi Isf., 342. Strange 1 st, 307. 6 -Chapter 6 tli, para. 6 . 

7— Digest 1 st, ::44,fi v. p-otgej) i,). 339 
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confined* until he pay what is due, accoi'ding to the immemorial usage 
of the country [de^.ichSra.^’] Preventing the prisoner from perform- 
ing natural evacuations, is thus prohibited by the same author c “ When 
a prisoner has need of ejecting urine or faeces, he should either be fol- 
lowed [at a distance,] or dismissed on security.” Security, by leaving 
his son or other relative, to be a prisoner in his stead. 

4 ?. Taking security, for a prisoner s appearance, he may be set at 

liberty for meals ; for the same author says : ^ Sliould 
Secuiity to bo he have given a surety, he must be released each day, 

at the hour of meals ; and at night, if a surety have 
been giv^en to such effect : But if he do not tender a 
surety for appearance, nor avail himself of such a surety, he must be con- 
fined in Jail, or delivered to the custody of kee{)ers.” A venerable, 
trustworthy, and virtuous man, shall not be confined in jail ; unre- 
strained, he must be released, [or dismissed] under the obligation of an 
oath.” Nor avail himself, if he sliould not give [security], having the 
opportunity. Jail, a prison. Keepers ; that is, he must be put in con- 
finement duly made over to the oncers. Triisi-ivorlhy , creditable. 

5. Biliaspati After the time for payment has past, and when 
the interest ceases [on becoming eciual to tlie princi- 
creditor may either recover his debt, or re- 
CL VII. * quire a new writing in the form of wheel-interest 

[chaki'avrddhi].” After the time for has 

past, and that is, when the debt having by interest become double, or 
more than that [where higher interest is legal], the interest on that 
event reaches its legal boundary. The creditor may ri^over his debt, 
may exact it. Charging interest on a debt, of which the interest has 
been [from time to time] added to the principal, is called chakravrddhi, 
wheel or compound interest.**’ 


Mode of exacting 
payment Hoknow- 
ledged debts. 


6, N<irada Should a debtor be disabled, by [famine or other] 
calamity of the time, from paying the whole debt, he 
shall be only compelled to pay it [in small sums], from 
time to time, according to his ability, as he happens to 
gain ' property.” Manu “ Even by personal labour 
shall the debtor pay what is adjudged, if he be of the same class with 
the creditors or of a lower ; but a debtor of a higher class must pay 
it [according to his income], by little and little.” And though Y^j- 
flavalkya^ says : ‘‘ He may compel a poor debtor of a low class to do 
work, by way of ptfiying his debt: but a Brfihmana, if indigent, 
must be made to pay graduixlly according to his income [or casual 
gains :]'^ yet the word Brdhmaua here refers to any man of high caste. 
The same author® adds : “ He who recovers an acknowledged debt 


1— Digest 1st, 34(5, where it reads, ‘ in feUers.* 

2 — Digest 1st, 346-7. Strange’s Elein. 1st, 307. 

3— Digest 1st, 357. Si range Ist, 297. 4— Cole, on Oblig. p 80. “ Compound Interest." 

5— Digest Ist, 353. 6-Chapter 8th, v. 177. 

7 — Digest list, 351. Strange’s El^m. 1st, 308. See Chap. ICtli, Sect. 1st, para. 3 note, 

M 1st, Hr>6, 
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by Lis own act, {in any of tlie legal modes to which the debtor has 
tacitly consented] shall not be blamed by the king ; and if the debtor 
shall complain of such an act before the king, he shall be fined, and 
compelled to pay the debt.” 


7. Brhaspati^ : This rule concerns an acknowledged debt ; but 
yv , . , . he who contests the demand, shall be compelled to pay, 

to iustice! on proof in court by written Evidence or oral testi- 

mony.” When the debtor appeals to judicature, or 
when the demand is unliquidated [or doubtful, saiidigdha] he shall never 
be constrained by the mere act of tlie creditor ; and he who constrains 
a debtor thus exempted from such constraint, shall be fined according to 
PT yy VTi r law.” Constraint [^edha I ; ^ imprisonment not against 

the king s order. He adds(^ a)‘^ A debtor is considered as 
appealing to judicature, when he says, 'I will pay whatever shall by 
law be declared to be due.” ’ Kdtyayana “ Any creditor who harasses 


a debtor appealing to judicature, shall forfeit that claim, and pay an 
eqniil fine.” Brhaspati : Should any person take upon himself to act 
in a disputed matter, without having first made known his case to the 
prince, he shall be seized and sentenced to punishment ; neither shall 
his claim be awarded.” 


8. Yama:^ If n rich debtor, through dishonest perverseness, pay 
p , not his debt, the king shall compel him to discharge 

^ ^ * it, and may take from him twice the sum [as a fine].” 

Y^jiTavalkya A debtor shall be forced to pay to the king ten in the 
hundred, of the sum proved against him ; and the creditor, having re- 
ceived the suifi due, must pay five in the hundred 1 towards defraying 
the charges of judicature].” Ten in the hundred, that is, ten besides 
[or over] every hundred [awarded to his creditor.] A tenth share [from 
the debtor cast], and a tw'entieth, [from the creditor] is here meant. 
The result is, that these two shares belong to the king, and the balance 
goes to the creditor. Taking a tenth share, relates to a poor debtor ; 
for in respect to a rich one, Ndrada"^ records this distinction : “ But if a 
rich debtor, though dishonest perverseness, pay not his debt, and the 
king be forced to cause payment, he may then take twenty as his share.” 
meaning, twenty on the hundred. 


1— Digest 1st, 303-4. 2— See Chap. Isf, Sec. 1st, para. IG. 3 — Digest 1st, 3G4. 

4— Digest 1st, 308. 

{a) There are four kinds of daedho : kdld^edka, confinement for a time by the end of 
^jvhich the affair must be settlf^d: kannd'tedha, restraint from any particular act, restriction 
from religious rites : jiravanedka prohibition of removal, a writ of ne exeat, and iihdni- 
sedha, confinement in any given place. — Wilson, Gloss. — Ed, 

5 — Digest 1st, 308. Strange’s Elem. 1st, 307. 

0 — Digest let, 872-8. Strange’s Elem. 307. This was the practice under the Mah- 
ratta Government, which levied a lax upon both parties, that from the winner being 
termed Harkl, that of the loser GunhegdrL * 


7 Digt'st 1st, 371 and .375. 
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Priority among 
many claims. 


9. When more creditors than one are collected together against one 

debtor, the order of payment is [to be as] thus laid 
down by YSjhavalkya “ A debtor shall be forced to 
pay his creditors in the order in which the debts were 
contracted, after first discharging those of a Brahman, 

find these words of K^ty^yana “ If there be numy debts at once, 
that which was first contracted shall first be paid, after those of a king, 
or of a Br$hman learned in the Veda” “ If all the contracts were 


written in one day, the debts, payment, subsisting demand, and inte- 
rest, shall be equal ; otherwise, in order of time.” “ That capital on 
which it is proved that the assets were gained, and no other debt, must 
be paid by the debtor [out of those assets.”] 


10. YSjnavalkya,^ If the debtor pay by little and little, let him 

write the sums paid on the back of his written con- 
l^^ceipts and ac- tract, or let the creditor give a receipt signed by his 
quitiauces. own hand.” Niirada Let the creditor give a writ- 

ing after the debt has been acquitted ; or if tliat can- 
not be, let him make a [public] acknowledgement ; this shall be a 
mutual acquittance of the creditor and debtor.” Acknmvledgemenf, 
some deed of settlement, for^he purpose of uiaking known repayment 
of the debt. 


J 1. The bad consequences that will ensue to a debtor, neglecting to 
pay his debts, are now described. Ivrtty^yana says : 
Moral effect of ‘‘ He who shall not pay to liis creditor what he lias 

received from him in loan [UddhSra]. or other way, 
shall most certainly be born again, either his slave, 
servant, wife, or beast of buithen.” Loan, debt [of all kinds, rna.] 
To other, must be supplied, loan for use, and deposit. Slave, one by 
birth. Servant, a slave bought with a price. N^rada: “If a man 
do not repay what he has borrowed for use, and a debt, as well as 
what he has promised, that sum may be increased, even to ten million 
times its original amount. And after that, if it be allowed to increase 
still more, until by its own accumulation it have amounted to an 
hundred [times] ten million, it must then stop •/ the debtor shall be- 
come, in each successive birth, a horse, an ass, a bul- 
CLXXX. lock, and a slave.” Promised, what he has agreed to 

give. Vy^a also say.s : “ When a person, being either 
an ascetic, or keeper,of a perpetual fire, dies indebted to any one, the 
future rewards, of the austerities of the one, and the sacred duties of 
the other, shall all be transferred to the account of the creditor.” 


1 — Digest 1st, 736 and note. In the 7th line, “uttamvarriandm/’ is printed for 
uttamarijanam, contrary to all the manuscripts. 

2—3 — Digest 1st, 377'B. 4 — Digest Ut, 3S() 


S^Digest 1st, 385. 


6— Digest Lst, 38 1. 

(j 
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12, Brbaspati^ declares: The sons must pay the debt of their 

father, when proved, as if it were their own [that is, 
Sous and gi and- with interest ;] the son's son must pay the debt of his 
sons wbealiai)h. grandfather [butj without interest ; and his son [that 

IS, the great-grandson,] shall not be compelled to dis- 
charge it, [unless he be heir, and have assets."] So Y^jhavalkya : ® 
The father being gone to a foreign country, or deceased [naturally or 
civilly,] or wholly immersed in vices [or difficulty,] the sons, or their 
sons, must pay the debt ; but if disputed, it must be proved by wit- 
nesses.” 

13. Debts must be paid by the sons, or other relatives, when they 

have reached their twentieth year, for Niirada says : 
Only when twenty The father, or [if the family be undivided], the uncle, 
years old. elder brother, having travelled to a foreign coun- 

try, the son shall not be forced to discharge the debt 
until twenty years have elapsed. KSty^yana If the father be at 
home, but afflicted with a chronic disorder, [though not without hope 
of recovery], or absent, his debt shall be paid by his sons, after a lapse 
of twenty years. The word absent includes the sense of ^ dead,’ as 
well ; even as Vishnu says If he who contracted the debt should die, 
or become a religious anchoret, or remain abroad for twenty years, that 
debt shall be discharged by his sons or grandsons, but not by remoter 
descendants, against their will. 


14. Ncirada ''A father being dead, his sons, whether after parti- 
tion or before it, shall discharge his debt in proportion 
Sons of debtors to their sha res ; or that son alone who has taken the 
ow 0 ac . burden upon himself. K^ty^yana : If any debts exist 

against the father, his son shall not take possession of his eifects. They 
must be given to his creditors, and if he die ivitJiout ivealthy still his 

son must pay his debts." Wealth, must be connected 
to tvithovt ; the meaning is ‘ [if he die] without 
wealth.' Brhaspati The father s debt must be first paid, and next a 
debt contracted by tlie man himself ; but the debt of the paternal 
grandfather must even be paid before either of those." 


15. Y/ijiiavalkya A son need not pay, in this world, money 
due by his father for spirituous liquors, for lustful 
Debts not reco- pleasures, for losses at play; nor what remains unpaid 
vereble Irom sous. ^ [^ulka] ; nor any thing idly promised " 

Brhaspati The sons are not compellable to pay sums due by their 
father for spirituous liquors, for losses at play, for promises made with- 


1— Digest 1st, 265-6, and note. Reports ^nd, 9. 

2— Diireat 1st, 2CS. Reports 2nd, 200. Colebrooke on Obligations, p. 26, and 
Strange's Elements, 2ud, 414. 

3 — 4 : — Digest let, 277. Reports 2d, 57. 

6 — Digest 1st, 266. 

6— Digest Ist, 267. Colebrooke on Obligations, pages 25 and 162, particularly. 

7— Digest 1st, 265. . 8 — Digest 1st, 31. Reports 2d, page 200, 

O—Digesi Istj 305. 
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out any consideration, or under the influence of lust, or of wrath ; or 
sums for which he was a surety or a fine, or a toll [pulka], or the ba- 
lance, of either.^^ Ucanas declares •? ** A fine, or the balance of a fine 
as also a bribe [or toll, Culka] or the balance of it, are not to be paid 
by the son, neither shall he discharge debts improper, [not sanctioned, 
by law or custom.”] 

16. The order of those bound to pay the debts (of one deceased) 

is thils told by YAjnavalkya'^ : He who has received 
Order of those the estate, must pay the debts of it ; and in like man- 

debts ^ takes the wife [of the decesised] ; or the 

son, whose [fathers] assets are not held by another 
[ananySshrita] : but of one having no son, the other heirs [Rikthinali, 
must pay the debts : or, may levy them, para. 18.]” He is said to re- 
ceive the estate legallj’', who does so, even when there is a son of the 
deceased in existence, but disqualified by some disheriting defect, as if 
he be an eunuch, or the like ; but illegally, when he usurps the estate 
of a father, whose son is free from any disqualification. The same 
[responsibility attaches] to him who takes the wife of another. The 
term, assets not held by another ^ may be understood in both ways, [of 
one who has taken his father’s assets, as well as one whose father had 
no assets], by reason of the absence of an opponent endowed with the 
quality of alienation, as weR as from the absence of an opponent only 
pointing out the quality of property. 

17. And first of all, he who has received the estate ; on failure of 
him, the person who takes the wife ; and on failure of 
him, the son, possessed of unalieiiatecl wealth [anany- 
ashrita]. If there be none, it must be paid by the 
grandsons, but the principal only. If they be not 
in existence, then the great grandson, the wife, 
daughter, or other heirs [rikthinali J, if they have re- 
ceived the estate, must pay the debt — such is the meaning. It is not 
to be paid by the great-grandson, the wife, or the others, if they have 
not taken the estate. But receipt of ever so small a portion of the 
estate, imposes the liability of liquidating the debts, to whatever 
amount. For there is no such law, as [that payment shall follow only on 
receipt of property] equal or more than equal [to the debt to be paid^a/] 

18. The wife, daughters, and other heirs to a creditor dying with- 

out male issue, being entitled to receive his estate, 
Heirs of a ere- may levy his debts from his debtor. This is another 
1 or can lecover. of the latter part [of the text, para. 16J. 

19. Vishnu '' He who takes the estate of one whether leaving a 


llesponsibiliiy 
(b‘ lined, 

CLXXXIL in 
each case. 


1 — See Sec. 3d, paras. 2-3. 2~“Rcports 2d, 303, note. 

3 — Pigest 1st, 270-71-75, and the readings there. 

4 — It would seem that some text of Vi^‘h^.u had been omitted here, and that the 
succeeding passage was the commentary, but all the copies read it in this way. 

(«) It has, however, been held in Madras that a son is liable fnr hi« father’s d( nts 
only to the extent of the property inheritt^dby l»im fromtlie latter, S. A, No. 12 <^1851, 
Mad. S. D, 1851, p. 13. And it would seem that the precept in the text is, like so many 
others, merely moral and directory and not imperative. Colebrooke cited 2 Strange 
H. L. 75.- ' 
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Ron or no male issue, must pay his debts.” This is 
the meaning. Bihaspati *} Even so, the person 
who takes the widow shall be liable for the debt, on 
failure of successors to the estate.*' Kity/Cyana :® The judge shall 
compel a son to pay the debt of his father, provided he be involved in 
no (ustress, be capable of property, and liable to bear the burden; but 
in no other case shall he compel the son to pay his father’s debts. 

“ First let him who takes the estate pay ; after* him, the son ; if th^r^ 
be no son, or he be utterly destitute of means, then he who takes the 
wife.” NSrada “ But if a woman take the protection of another 
man, carrying her riches and her offspring, he must pay the debt 
husband, or abandon such a woman.” KStySyana “ A debt which 
has been contracted by indigent and childless vintners, and the rest must 

be paid by him, who has the care of their wives. 

CbXXXIII. Ndirada says Of the successor to the estate, the guar- 
dian of the widow, and the son, he who takes the 
assets becomes liable for the debts ; the son, if there be no guardian of 
the widow, nor a successor to the estate ; and the person who took the 
widow, if there be no successor to the estate, nor son.” Or, the mean- 
ing of the last part is, ‘ that if there be no son possessed of wealth, 
then he who takes the widow must pay the debts of the deceased ; 
b}^ reason of the former quoted text of Y^jnavalkya, [para. 16], 


Debts binding 
on the head of 
the family, when 
contracted for its 
use by others. 


20. K^,ty5yana says Debts incurred for domestic uses, by the 

slave, wife, mother, or disciple, of one gone to a far 
country, or deceased, and also by his son, must be 
paid, so says Bhfgu.” And Yfijnavalkya holds *. ^ 
A woman shall not pay debts incurred by her hus- 
V)and or son ; neither a father those of his son, nor a 
liusband those of his wife, unless contracted on ac- 
count of the family.” K^tyayana : That nnist be paid, which may 
have been veibally promised, as well as what has been engaged 
for to another.” Nfirada " A father must pay the debt of his 
son, contracted in a time of distress.” Ycijhavalkya:® “ If the wife 
of a herdsman, a vintner, a dancer, a washerman, or a hunter, 
contract a debt, the husband shall pay it, because h^s livelihood 
chiefly depends on the labour of such a wife.” The same author 
says A debt acknowledged [by her husband], or contracted by her 
■jointly with her husband or son, or contracted by the woman herself, 
must be paid by a wife [or mother ;] no other debts shall a woman be 
compelled to pay.” And even if not acknowledge^!, she shall stLl pay 


1 — Digest 1st, "'274. 

2“ Digest 1st, 273. 3 — Digest 1st, 330. 

4— Digest 1st, 325. 

r>~Digest 1st, 272. Reports Ut, p. 158, note 3. 

6- Digest 1st, 17. Cole, on Oblig. 24-28-31.232. Strange^ Elem. 1st, 275. 

7 — Digest 1st, 313. Reports 2d, 203. Cole. p. 28-9. 8— Digest Ist, 298- 

-Digest 1st. 317. Cole, on Oblig. 29. Strange ist, 276. 10— Digest 1st, 314, 
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it, if yhe have received his estate : for, thus says Katya^^’ana ‘‘ If a 
wife be thus addressed by her lord at the point of death, [or just before 

a long journey), " Such a debt must be paid by thee/ 
CLXXXIV* she must pay it, however unwilling, if assets were left 

in her hands.” Narada “ But if a woman who has 
male issue, [but no several property], desert her son, and recur to ano- 
ther man, her son alone must pay the whole debt.” This however refers 
particularly to a son. who has got possession of his father’s wealth. 
N^^rada “ A debt contracted before partition by an uncle, or a bro- 
ther, or a mother, for the support of the family, all the parceners or 
joint-tenants shall discharge.” 

21. Should neither [the creditor, nor] his sons nor other relatives, 

be in existence, the modes of obtaining payment are as 
Heirs of credi- declared by Nirada ^ If a creditor of the priestly 
tors how to re- present but have issue, the king shall 

cause the debt to be paid [to them ;] if he have no 

Appropriai iou kinsman [Sakulya ;] if he leave none 

of the debt, ill de- who are near, to those who are distant [paternal and 
fault of them. maternal, Bandhu :] If he leave no heirs, near or dis- 
tant, [nor persons connected by sacred studies,] the 
king shall bestow* it on worthy priests ; but if none such are present, 
let him cast it into the waters : [the debts of other classes, in similar 
circumstances, he may seize for himself.”] Praj^pati also says : “ If 
there be no distant kinsmen, let it be })aid to some twice-born man, or 
be cast into the water : When cast into the water or into the fire, that 
money is carried to the account of [the deceased, or of) his ancestors 

in a future state.” If however an owner should ap- 
Keservation. pear to claim money [which is to be so] thrown into 

the fire, or the like, he shall obtain it. 

CHAPTER VI. 

Of Deposits, — Nikshepa. 

1. Nilrada :’’ Where a man bails any of his effects to another, in 

whom he has confidence, and from whom he has no 
doubt of receiving his property again, it is a deposit, 
CLXXXV. which the wise call Nikshepa.”:® When a thing is de- 
posited, under seal, without mentioning its quantity ; 
Of two kinds, if kind and form be unknown, it is considered 
undefined, and as an Upanidhi : but the wise call a specified deposit 
specified. NikshepaT” , 

1— Digest 1st, 315, where it is attributed to Narada. 2— -Digest 1st, 320- 

S—Digest Ist, 284. 

4 — Digest 1st, 335. 

S—Digest 1st, 401. Strange’s Flera. 1st, 2SD. 

6— Digest 1st, 403. For deposits under seal/’ see Essay on Bailments, p. 
Strange 1st, 282. For a “deposit” see Essay on Bailments, p. 22, note 4. 
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2. Brhaspa6i Tlie merit of one who preserves a deposit, or pro- 

tects a dependant, is the same with V the merit of him 
Preservation who gives golden vessels or clothes.’’'^ : “ The very 
and resturationof thing bailed must be restored to the very man who 

bailed it, in the very manner in which it was bailed : 
it must not be delivered to his heir, apparent or presumptive/' Depo- 
sit y a thing bailed. Not to his heivy but to the bailer, in his own per- 
son. . Manu '? He who restores not a thing really deposited, and he 
who demands what he never bailed, shall both be punished as thieves : 
or shall pay a fine equal to the value of the tiling claimed." 

3. Brhaspati } Should the bailee suffer the thing bailed to be 

destroyed by his negligence, while he keeps his own 
Rules in case of goods with very different cate, or should he refuse to 
damage, or loss. restore it on demand, he shall be compelled to pay 

[the value of] it with interest." Different care, pre- 
serving his own property. But if his own property should at the same 
time suffer injury, through that act of negligence; he is not to blame. 

Y^jilavalkya r'’ If the depositary, of liis own accord 
Or use of them, [without the consent of the owner,] use the thing de- 
posited, he shall be amerced, aiid compelled to pay 
the price of the thing wdth profit." Use, make a hveliiiood by em- 
ploying it in his worldly transactions for ^he sake of gain. 

4. Projity interest ; of which a distinction is mentioned by Ka- 
ty^yana A deposit, the balance of interest, a com- 
modity sold, and the price of a commodity purchased, 
not being paid after demand, shall bear interest at the 
rate of five in the hundred." Manu / ['" For the first 
offence h the King should compel a fraudulent deposi- 
tary, without any distinction between a deposit under 
seal or open, to pay a fine equal to its value." 

iti “ If it be destroyed by the act of God or of the 
king, together with the goods of the bailee, there is no 
fault in him." YSjilavalkya ‘‘But he shall not be 
compelled to replace that [deposit] lost by the act of 
God or the king, or seized by robbers." Manu But 
if a depositary, by his own free act, shall deliver a 
deposit to the heir of a deceased bailer, he must not 
be harassed, either by the king or by the kinsmen [of 
the deceased"]. a near relation. The sense is 


Interest on them. 

CLXXXVL 

And punishment 
for fraud. 


5. Brhasp 

Exemption for 
the Hct of God or 
the king. 

^Redelivery to 
the heirs of the 
bailer. 


1 — Digest 1st, 410, Strange’s Elem, 1st, 281. 

2 — Digest 1st, 415-16. Strange’s Elem. lst,^280. 

3— Chap. 8th, v. 191. Digest 1st, 432. q. v, 

4 — Digest 1st, 420. Strange’s Elem. 1st, 278 282- Essay onBailments, p. 6-46. 

5 — Digest 1st, 428, Strange’s Elem. Ist, 283. 

6— Digest 1st, 427. 7— Chap. 8th, v. 192. Digest Isl, 432. 

8-^9— -Digest 1st, 421-2. Essay on Bailments 104, b. note. Strange 1st, 278- 
81-294. 

Chap. 8tb, V. 186, Digest 1st, 420. 
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this, ^ he must not be harassed, without proof, for the sake of more 
property [than was delivered.’] 


6. The whole of the above laws relating to deposits, are also other- 
wise collectively applied to other bailments. Brhas- 
The above rules pati “In the case of a deposit for delivery [anv^hi- 
apphed to all tarn,] a loan for use [yachitam,] a bailment with an 

i^hentr ^ .[^ilpi nySsa], and a pledge, [bandhakaj the 

same law is enacted, and likewise in the case of a 
person received under protection for a dependant.]” A deposit for 
delivery^ is, when a chattel is given into the hands of another, saying, 
' Such an one deposited it with me, and I pray you give it to him.’ 
Loan for use, ornaments or the like, boirowed for the sake of show at 
a marriage, or other ceremony. A bailment with an artist ; what has 
been openly deposited with goldsmiths, or such persons, to be made 

into earrings or the like. N^rada “ This very law is 
CLXXXYII. enacted in the case of loans for use [yachitam,! depo- 
sits for delivery [anv^ihitam] and the like ; bailments 
with an artist, i(;ilpi nyfisa’'^ sealed deposits'^ [upanidhi,] bailments 
in the form called nyasa, and rebailmeuls j pratinyasa.” j Kebailment, 
that is, when the depositary rebails to another the very thing which 
had been bailed or deposited ^vith him ])y the original owner.** 

7. Compensation must in some cases be made by the artist, even 

when the goods bailed have been destroyed by the act 
Compensation in of God or tlie king; for Kcityayana says “If the 
ceitaiii cases of artist keep the tiling bailed, after the time agreed on 

God ^ ^ ^ working it [into ornaments and the like,] ho shall 

be forced to pay its value, even though it be destroyed 
by the act of God.” 


8. N^rada : 


' An eighth share of the value is lost, of clothes once 
washed ; when twice washed, a quarter; thrice, a third; 
and when four times washed, a half ; but after more 
than half the value is gone, it shall be valued in order, 
according to the damage of each quarter share.” 
iiavalkya : “ The washerman who wears on his own 
person, the clothes of his employer, shall be fined 
three panas. But if they be sold, or let out to hire, or 
pledged, or lent out by him, [he shall be fined] ten panas.” Let out to 
hire, what has been given to another for receipt of hire. Pledged, put 
out in pawn. • 


Rate of valua- 
tion for cluthes. 

Punishment for 
unauthorized use 
of them. 


I — Digest 1st, 410. 


2— Digest Ist, 408. Strange*8 Elera. 1st, 271, Essay on Bailments 36. 

3 — Essay on Bailments p. 22, note 7, and p. 90*91. “Hiring of work.^* Strange 
1st. 293. 


4 — Strange’s Elem. 1st. 282. Essay on Bailments p, 38. See Digest 1st, 402. 
Yiijhavalkva. 

5— Strange’s Elem, Isi, 289-90. 6— Digest Isf, 446. Strange 1st, 293. 
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Kartlier remarks 
ou valuation of 
liiauufactures. 
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9. The rules respecting loss incun'ed in melting all metals, except 

gold, are thus expounded by the same author “ Gold 
Hate of valua- undergoing the action of fire is nothing diminished 
lion for metah. thei'eby ; the loss on silv^er in a similar operation is 

two panas per centum ; in tin and lead, eight ; in cop- 
per, five ; and ten in iron.” Whenever the loss [in the weight] of [re- 
turned metal, whether] silver or other, is greater [than these rates,] a 
fine must be imposed on the goldsmith, or other .[workman.] 

10. A distinction as to the increase in weight of thread, furnished 

the workman for the purpose of making up certain 
clothes and the like, is laid down by the same author : 

Ten palas^ per centum shall be the increase in [weight 
of] cloths made of woollen or cotton thread. In cloths 
of middling quality, five palas per centum must be the 
increase, but in those of fine quality, three palas are 
declared to be the standard.” In some kinds, decrease is allowable, by 
the same authority, who says : “ In embroidered cloths, as well as 
those made of a hair, a thirtieth share is declared ^to be admissible] as loss 
[in weight,] but there is to be neither loss nor gain, in the weight of 
those made of silk, or of the bark of a tree.” Embroidered, by describ- 
ing the Svastika, or other patterns on ready prepared cloths, or other 
material, with coloured thread or the like.'" 

11. In work, when a certain term is specified, and the workman 

fail to send home the article when demanded within 
Kales r^-gard- the term, then, even if damage happen to the goods, 
iuir contracts for the workman is not to blame for the same author 
* says : If, having fully considered the nature of the 

work, a certain time be fixed for its delivery ; in that case, should the 
owner demand it when only half finished, and not obtain it, still it 
shall not be awarded to him.” The exceptions are declared by the 

same author : If, when the term has elapsed, and the 
Exceptions. work is finished, the workman should not deliver it 

when demanded of him, and it be afterwards damaged, 
or stolen ; the person who would have received the article, shall obtain 

the value of it.” And again : “ IJe who, having re- 
' Punishment of ceived a thing borrowed for his use, shall not restore 
a fraudulent bor- jt when demanded back, shall be seized, and by force 

compelled to give it up ; and let a fine be imposed, if 
he do not then restore it. 


1 — The following rules are not unknown to the Engl^h law, which has several 
statutes to prevent fraud in similar cases. Sec Tomlins, tit. “ Manufacturers.’* “ Gold 
and silver,” “ Wire-drawers.” 

2— As, Res. 5tb, 91. Wilson ad verb. 

3 -~E£ 3 ay on Biiilmenls, 90>01, ‘‘ Hiring of work.” 
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CHAPTER VII. 

Sale 'irl fhouf Ownership, — (Asmtui vikraytf.) 


1. Vy^sa “ When the goods of another are sold in the owners 
Sale without [whether they had been] borrowed for use, 


ownership. 

CLXXXIX, 

Unauthorized 
sale, gift, or 
pledge, voidat law. 


bailed for delivery, deposited under seal, or stolen, it 
is a sale Avithout ownei'ship.” Kity^yana r “ Let the 
judge declare void a sale, a gift, or a pledge, made 
without ownership.” Witkoxit ownership, is here 
a past participle, and used separately, to denote the 
nature of each [ac^t of sale, gift or pledge.] 

2. Nfirada “ An open purchaser is clear of imputation, but a 

purchase in secret is a tlieft.” : ^ “ He wlio buys any 
Circuiustancps thing, from a vslave without authority from his master, 
invalidatingapur- from a man not of a good character, in private, at a 
^ very low price, and at an unlit hour, becomes the ac- 

complice of him.” The accomplice of him, that is, of the thief. 

3. Y^jilavalkya “ The right to a thing lost [and then found,] 

must be preyed, by the mode of acquisition, orby jevi- 
Proof, by tlio denca of ] possession ; otherwise, on failure of proof, 
owners of lost equal to a fifth part shall be paid to the king.” 

proper y. Fifth pari, a fifth sliare of tlie lost property. When 

the evidence given by the witnesses adduced by the loser, is contrary 
to his claim, he must be fined in double the amount of the lost pro- 
j)erty, for Vyfea says, “ If the plaintiff prove not his h)ss by witness- 
es, he shall in that case be compelled to pay double its value ; tind the 
purchaser is entitled to the tiling.” 

4. He also lays down the course to be pursued by the buyer : ' “ But if th e 

seller be produced, the purchaser shall by no means be 
Production of condemned ; for then the law suit must be continued be- 
tlie seller indem- tween the owner of the thing lost and the seller. Bxhas- 
m es e pure laa- ^ g ,, When the seller has been made appear, and 

lias been condemned in the law-suit, let the judg(‘ 
cause him to pay the price to the buyer, and a fine to the king ; and re- 
store the property to its owner.” KStyiiy ana Let time 
be given to the buyer for the production -of the seller, 
according to the length of the road.”^^ ; “ If he cannot 
produce the seller, let him even justify the purchase ; 
and if the, purchase be justified, he shall in no wise be 
blamed by hing.” ‘‘ The claimant should first 


CXC. Time for 
the purpose to be 
allowed, aud pro-’ 
ceedings in de- 
fault. 


] — Difiest 1st, 453. Strange’s Elem. 1st, 289-302-3. 

2 — Digest 1st, 474. 3 — Digest 1st, 512. 4— Digest Ist, 491* 

5 — Digest Ist, 498. 

6 —Digest 1st, 499. 7 —Digest 1st, 502. 

8— Digest 1st, 479. 9— Digest 1st, 484. 10 — Digest 1st, 501. 
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Rules ill res- 
))ert to pni)lici(y 
»)f sales, and sel- 
lers’ places of re- 
sidence. 


prove liLs pro]>erty by evidence of kinsmen ; next, to clcai* himself, the 
buyer should prove a fair purchase by [similar] witnSfeses, his own 
kinsmen." 

o. “ Even if the purchaser clearly prove the sale, still the proper- 
^ ty must revert to the former owner who lost it.” 

The first owner Moi'eover, Manu d “ But if the vendor be not produci- 
recov^ers in all vendee prove the public sale, the latter 

tain rales must be dismissed by the king without punishment; 

and tlie former owner, who lost the chattel, may take 
it back, on paying tln^ vendee half its value.” Not i^wducible, not to 
be pointed out. It alludes to the property being assayed [as it were 
l)y the buyer], by [the test ofj a public sale. 

C). Ktity^yana d The defendant, not clearly proving an open 
sale to liim, or not pointing out the seller, ilhalf be 
made to deliver the thing claimed, and to pay a fine.” 
Bfhas])atid If a purchase be made before a public 
assemidy [of traders], with the knowledge of the king s 
(jfficer.s, but from a seller whose dwelling-place is un- 
known ; or if a claim be made after the death of the 
seller, [though known], the owner of the tiling may recover his own 
property, on jiaving half the price given ; half the value is lost to each 
of them : sucli must lie the decision.” Mai’ichi d But if he cannot pro- 
duce the seller, his dwelling ])lace lieing unknown, the loss shall be 
borne equally ])y the buyer, and by the [former} owner wlio had lost 
the thing.” DmelUiig putce, the spot where the seller resides. 

7. NSrada: “For the possession of women, or cattle, as well as 
land, leave must be distinctly granted. He who enjoys 

Women, cattle, them without leave, shall be forced to pay the hire of 

sucli enjoyment.” Granted, ordered. The hire of en- 
jogiuent, rent, similar to the hire. 

8. Yajhavalkya Tlie owner of a thing lost, or stolen, which 

had been seized by tlie officers of the police or revenue, 
'term for re.sio- whetlier by sea or land, shall take it, [if claimed] within 
ration of csc’lioat- year ; after that time, the prince [shall retain it].” 

e propel V. MaruF : “ Three years let the king 

detain the property, of whicli no owner appears, [after a distinct pro- 
clamation] ; the owner, appearing within the three years, may take it ; 
but, after that term, the king may confiscate it,” it is only with refer- 
ence to property belonging to a Qrotriya, [one conversant in the Vedas]. 

Tlio same author says^ : “ The king may take a sixth 
Willi the share part of the property so detained by him, or a tenth, or 
0) be reserved by twelfth, rememluu'ing^the duty of good kings.” Then, 
the kniir. year, lie must give up'^the whole of the pro- 


aiid Und 
CXCI. 


1— Cha]i. 81 h, V. dOi?. Dip^r.st 1st, 502. 2 — Digesl 1st, 491. 

— Digest. 1st, 508. 

4 - Digest 1^1, .“ilO. 5 —Macnaghten, p. 425-6. 6-— Chap. 8th, 30. 

; - CimiK 8lh. 33. 
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perty. In the second year, let him give it ii)), after deducting a twelfth 
share ; in the third year, a tenth ; in the fonrtli, a sixth. After that 
term, the king may confiscate it ; tliis only in case of its owner not ap- 
|)earing after tliree years : and then it may ])e a])pro}>riated by him only 

for his expenses \ but if the owner then make his ap- 
Exceptioii in the pearance, it must be made good to him, even if ex- 
owner s avoi. pended; Thus says the Mit^ksharS. This however, 
only if the owner be unknown ; for if it be known, ‘ that such an one 
‘ went away, forgetfully leaving the said proj)erty behind,’ then he shall 
get it back, even after three years. Even the prince j)ossesses no right 
of disposing of it, though he may at the same time take .some portium 
however small, as his share. 


9. Yajhavalkya propounds the remuneration for ti’onble of the 

finder, keeping during one day, the stray animals of 
another : The ovrner of stray animals must pay four 

I lie LiiiDci ui bi/iav b •/»ii • 11 i»ji ■ *1.1 l*j l i* 

CXCII panas, ir the animal be oi the species with solid hoots ; 

five panas for a human creature ; two for every buffalo, 
camel, cow, or animal with cloven hoofs ; but only a fourth, for every 
goat, or sheep.” But their food must be ])aid for besides. 

10. On thiEi subject of treasure trove, [Nidhi| Yajhavalkya 

says ’} “ Ltft the king obtaining unclaimed property 

Law m regaid TOidhi] give half to Brahmanas : but a learned Brali- 
lO i/r6asuiti trove. . /• * i i n ’’ it a i 

mana may keep the wJiole, for he is lord of ail. ‘ And 

the king shall receive a sixth part of unclaimed propei*ty occupied by 
any other person.” In case of its being discovered without informa- 
tion from the finder, he must be made to pay a hue as well [as the 
sovereign's share].” If however, any one prov(i by mark, measure, or 
the like, that the property found belongs to himself, in that case let 
the prince deliver it to him, after giving a twelfth share to the informer, 
and taking his own sixth. This is stated by Manu": “ When a man 
claims treasure trove, declaring truly, ' This is my own j>ro]>erty,’ the 
prince sliall still retain his own sixth share, and also n twelfth.” This 
twelfth, being that assigned for the informei/u/ 

11. On the subject of property carried off by thieves, the same 

Restoration of property carried off by thieves b(‘. 

stolen property to restored by the prince to the owner, of wliatever class lie 
the owner. may be ; if the prince take possession of it, he partakes 

PYpr-rj crime with the thieves.” in case he he unable 

^ ^ ' to j'ecover it from the thieves, Krshna Dvaip^yana 

[Vyfea] says Should the prince be unable to recover stolen ])roperty 
from thieves he shall make itgood from his own treasury, provided 
he be powerless.” Thus has been expounded the law of sale without 
ownership. 


1 — Macnaghten, 437. Digest Isl, 461. 2 — Chap. 8th, v. 35. 

3— Chap. 8th, v. 40. Macnaghten, 4S7. 4— Macnaghten, 437. 

{a) As to treasure trove, see Mad. Beg. XI ot IsSs, Act XII ol 1SJ8, Mad. 8. J. 
1860, p. 88. Ydjnavalkya by Hocr ondMoutr. i. 34, 35. ~ 
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CHAPTER VI ri. 


(hnecrna C0noug Partners, — (^anibhaga Samidlhanam.) 


Concerns among 
partners. 


1. NSrada:^ “When traders, or others, jointly 
carry on business, it is called a ‘ concern among part- 
ners a title of judicial procedure.” 


2. Brhaspati Whatever property a man lends, with the as- 
sent of many, or whatever business he so causes to be 
performed, is considered as the act of all the part- 
ners.” ^ They are declared to ]>e competent arbitra- 
tors, and witnesses for each other, in doubtful cases of deceit, provided 
they bear no enmity to either party.” “ Should one of the partners 

be justly suspected of fraud, in buying, selling, [and 
the like], he may be cleared by ordeal : such is the 
rule in all controversies.” « 

•S. Y^juavalkya “A man of crooked ways let the other part- 
ners expel without profit ; and let a partner unable to 
1’iuvisionfor re* appoint another man to act for hiin,”^ : “ If one 

nieut, of paii.iiers. partner does what the others tor bid, or disapprove, or 

if he be negligent, [in doing what they allow], and the 
[common] property be injured, he shall make it good ; but he who pre- 
S(U'ves it from [robbers or other] misfortune, shall receive a tenth part 
of it [as his ri 


4. KStydyana^ : “ If four kinds of artisans be jointly employed ; 

young apprentice^, more experienced scholars, good 
^itists, aiid teaclicrs, they shall receive, in order, one 
share, two, three, and four shares, of the pay, or profit.” 
Vouiig apprentices, persons learning their trade. More experienced 
scholars, those who are well versed in it. Good artists, thorough- 
ly skilled [in every branch]. Teachers, persons making new inven- 
tions. Brhaspati '} “ Where several men jointly build a house or a 
temple, or dig a pool, or make sacred utensils, let the chief workman 
receive a double share of the pay-” The same ai:^thor adds- : '' This 
has been ordained by wise legislators for a band of^ musicians : let him 
who marks the time skilfully, take a sharC^ and a half ; and let the 
singers have equal shares.” 


1 — Digest 2d, p. 1 4 — Digest 2d, 17-34. 

2 — Digest 2d, 66-7. 5 — Digest 2d, 12. 

3— Digest 2d, 8-9. 6-- Digest 2d, 78. 

YajfiavalkYa (IT. 250 ) also lajs downi that traders w'ho carry on business 
jointly, for profit, snail share Uic profits and losses, either iu proportion to the capital 
nroughiinby each, or according to the contract between them.’^— 
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5. KStyayaiia : “ If men, j who have joined together in any busi- 
ness], but are dispersed abroad, meet with imprison- 
jmuicm then, whatever is paid for the sake of their libe« 

‘ ration, shall be borne by them according to the share 

of each.’"'^ “ The law [before] propounded relates to all partnei-s, whe- 
ther merchants, husbandmen, robbers, [commissioned in war timej, or 
artizans, when they have made no special agreement for their shares.” 


CHAPTER IX. 

^'Subtraction of Gift. — ( DattapraddnikiWi.) 


1 . I^Srada : ^ When a man desires to recover a tiling which was 
not duly given, it is called subtraction of what has been 
Subtraction of given; [and this is) a title of administrative justice.” 

CXCY duly given, is a past participle, to denote the qua- 

lity of the transaction, and signifies ‘ pi'ohibited.' The 
same author adds “ In civil afiairs, the law of gift is four-fold ; what 
may, or may not, be given ; and what is, or is not, a valid gift.” 

f) 


2. N^rada What is bailed for delivery, what is lent for use, a 
. pledge, joint property, a deposit, a son, a wife, and the 

nalieuu le pro- -^vj^ole estate of a man who has issue living, the Sages 

have declared unalienable, even by a man oppressed 
with grievous calamities, and [of course], what has been promised to 
another.” Now, as a man has no property in his wife or son, it is only 
a repetition of the prohibition against their alienation, in conformity 
to the Vedas. ' Neither between, nor in the heavens above.’ From this, 
and from the law of Yajhavalkya d In distress for [the maintenance 
of) the family, [or, thedamily not opposing the gift, on account of po- 
verty], property may be given away, except a wife and son,” the pur- 
port of the above is confirmed by the reservation of a wife and son. 
The non-existence of property in a wife or son has been already exa- 
mined in the discussions on property. 


3. In case of their being alienated, not only will the act be un- 
tenable in law, but moreover penance also must be 

ble' nronertVTm for, in treating of this very subject, Daksha 

void.^ ^ ^ gives them away is a fool, and 

must expiate the sin by penance.” So Manu He 
who receives what may not*be given, and he who gives away the same, 


1 — Digest 2d, 80, where it is ^ utensils of leather/ Cb^rinika, for Dhirmika ; some 
of the manuscripts had the other word. 

2 — Digest 2d, 83. 3 — Digest 2d, 92. 4—5 — Digest 2d, 94-6. 

6— -Digest 2d, 97-8. Ueports 1st, 293-4, 2nd, 428. See Chapter 6th, para. 6th. 

7 — Digest 2d, 128. Reports 1st, 69. 2d, 428. See Cbap. 4th, Section 1st, para. 12. 

8 — Digest 2d, lio. 9— Not found in his Institutes. 
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shall both be punished like thieves, and be both caiLsed to pay the fine 
of Uttama sahasa.”^ 

4. What things may be given, is declared by Brhaspati '' A 

man may give what remains, after the food and cloth- 
® ing of his family.’' What must without fail be given, 
CXCVI. by K^tyiyana He who delivers not a pre- 

sent which he has promised to a Brahman, shall be 
compelled to pay it as a debt, and incurs the first amercement.” 

5. Gautama “ A man sliall not give, even what he has promis- 

ed, to a person wliom the law declares incapable of 
Gift and sale in receiving.” Gift or sale of a livelihood [Vftti] are 
wia cases pro u- forbidden by Vyasa “They who are bom, or 

yet unbegotten, and they wlio are still in the womb, 

require the means of support : no gift or sale should therefore be made.” 

/ 

6. N^rada^ thus propounds the distinctions, of gifts, valid and 

void: “ Valid gifts are declared to be of seven sorts; 
(rifts valid. void gifts assume sixteen forms.”^ “ They who know 

the law of gifts, declare, that things once delivered as 
the price of goods sold ; as wages ; for [the] pleasure [of hearing poets, 
musicians, or the like;] from natural atft^tion; as an acknowledgment 
to a benefactor ; as a luiptial gift to a bride [or her family ;J an 1 
through regard, cannot be resumed,” Regard, religious purposes : ^ 

“ What has b^cn given by men agitated with fear. 
Gifts void. anger, lust, grief, or [the pain of] an incurable disease ; 

or as a bribe, or in jest, or by mistake, or through any 
fraudulent practice, must be considered as ungiven : So must any thing 
given by a minor,® an idiot, a [slave or other] person not his own 
master ; a diseased man, one insane, or intoxicated, or in consideration of 
work unperformed.” “ But what shall be given ignorantly, to a bad 
man, called a good one, or for an illegal act, must be considered as 
ungiven 

7 . O'idef ; pain, misfortune ; the interpretation is, afflicted with pain 

created by fear or other impulse ; Whatever has been 
Terms of the given by one excited by /ear, of beating or the like, 
text defined. qp i^y other causes ; and in the same manner, what is 

given with the intention that it may be expended, from anger against 

1 — See Chap. 18th, para 2d. 2 — Digest 2d, 131. 

3 — Digest 2d, 170. 4 — Digest 2d, 172. 

5— Digest 2d, 113- Jim. VI 21. Mil. 25^. Reforts 2d, 428. 

6— Digest 2nd, 95. 7 — Digest 2nd, 175. 

g — ^Digest 2nd, 181. Reports Ist, 31. Colebrookc on Obligations. 26 — 45—48— 

56— 232—243. 

9 — Tor “Minority,” see Digest 1st, 293, 2nd, 115. Cole, on Oblig. 26. Reports 2d, 

57— 117 — 147. An idiot, and an insane person, seem incapable also by English law. 
Cole, on Oblig. 227'28. 

10- ^Digest 2nd, 200. Cole, on Oblig. 58. 

(<r) See S. A. 108 of 1863, Mad. H. C. 
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brothers or other persons [the rightful heirs : by mistake, as, when gold 

is given by mistake, when the intention was to give 
CXCVII. silver ; through fraudulent practice, as if, ^ The king 

were about to give a cow to Devadatta, and* it be 
given to some other man, supposed to be the right person by his as- 
suming the dress of Devadatta hij a diseased man, one whose mind* is 
unsettled by disease ; by one intoxicated with any substance or liquor 
which produces drunkenness ; or insane, by the effects of the air, or 
from any other cause, (^iven, bestowed; what is given to a person who 
fails afterwards in tlie performance of any act, the donor [at the time 
of giving it] thinking, ‘ This person will do my work what has been 
given to those practising unlawful arts, under an idea that they will 
perfonn a lawful act : All these gifts may be reversed. 


8. KStySyana What has been given by men under the impulse 
of lust, or anger, or by such as are not their own mas- 
Such may ters, or l)y one diseased, or deprived of virility, or 
be le-bumed. inebriated, or of unsound mind, or througli mistake, or 

in jest, may be taken back.” Through lust, for the 
sake of seducing another man’s w\i\\ Deprived of virility, [womanishly] 
timi<l. Given throi/gh mistake or in jest, meixxxH as a bribe [utkocha.] 


9. If a bidbe be promised for any purpose, it shall by no means 

be given, although the consideration be performed.” 

But if it had at first been actually^ given, it shall be 
restored by forcible means ; and a fine of eleven times 
as much is ordained by the son of Grirga and by the 
son of Manu.” The nature of a bribe is thus exhibited 
hy the same author Wliatever is received for giving 
information of an [improper] acquaintance ; of a criminal, of a man 
violating tlie rules of his class, or of an adulterer ; for producing a man 
of depraved manners [ready to commit thefts or other crimes,] or for 
procuring a man to give false testimony. That is all denominated 
[utkocha] given on an illegal consideration.” 


Recovery pro- 
hibited, of a bribe 
once given. 

Ib’ihes defined. 


1 0. Manu 
CXCVIIL 

Fraudulent acts 
to be annulled. 


.5 “ When the Judge discovers a fraudulent pledge, or 
sale ; a fraudulent gift, and acceptance, or in whatever 
other case he detects fraud, let him annul the whole 
transaction.” Fraud, circumvention. Or in whatever 
other case, that is, in whosever business. The mean- 
ing isjithe whole of that business in which fraud is 


1— This is better explained in the Mit. leaf 19th, page 2nd, line lOth, “Further, 
what is given thus, ‘ This man will do this my work,* that is, from hope of a profitable 
return.** 

2 — Digest 2nd, 197. Reports 2nd, 117. 

3 — Digest 2ud, 195, Katyayana. Cole, on Oblig. 58. Strange’s Elem. 1st, 274. 

4 — Digest 2nd, 191. 5 — Chap, 8tli, v. 105, Strange’s Elem. 1st 2S5. 
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detected shall be reversed. KSty^yana:^ “ What a man has promised, 

in health or in sickness, for a religious purpose, must 
Legal promises be given ; and if he die without giving it, his son shall 
binding,, even on doubtless be compelled to deliver it.” For a continua- 

tion of this subject, the Dvaita Nirnaya, written by 
Guru, must be referred to. 

CHAPTER X. 

Of Service, — [Abhyupetya Qu{‘r2i8hu]. 


1. N^^rada “ When a man yields not the obedience he has pro- 
mised, it is called a breach of promised obedience ; 
Service. which is a title of law.” Servants are of three ranks. 


CXCTX 

Servants of 
three degrees. 


says Bfhaspati The soldier is the highest of ser- 
vants ; the ploughman is the middlemost ; the porter 
is declared the lowest, and so is a servant employed in 
the business of the household.” NSrada “ He who 


shall be commissioned for affairs, or for the superintend- 
ence of the family, should be considered as a commissioned servant ; 
and he is also called a family-servant [in some instances].” 


2. K^ty^yana:^ ‘‘ Bhrgu admits the servitude of one who, being 
his own master, gives rhimself, as [the marriage ofj 
verv o all ^ •£ [self-given is acknowledged :) slavery should be 

with exception of hinted to three classe.s ; never can a Brahmana be- 
Brahmaiis(^/). come a slave.” The servitude of men of the military, 

commercial, and servile classes, who have forfeited 


their independence, may be in the direct, not in tlie inverse oi'der of 
the classes.” N^rada : ^ “ In the inverse order of the classes, slavery is 
not legal.” Kftty^yana Where men of the three twice-born classes 
forsake reli^ous mendicity, let the king banish a man of the sacerdo- 
tal class, and reduce to slavery a man of the Kshatriya or military 
tribe, says Bhrgu.” 'I’he taking the word Kshatriya or military class, 
intends the commercial and servile chisses also, a ])art being put for the 
whole. The mode of banishing a Brahmana is thus explained by 
Daksha and N5rada '' If a man, after assuming religious mendicity, 
abide not by his duty, let the king cause him to be lacerated by the 
feet of dogs, and immediately banish him.” 


3. K5.ty^.yana ‘‘ But even a man of equal class must not reduce 
a Brfthmana to slavery ; yet a mild and learned man 
What kinds of employ in labour one inferior to himself in those 

labour allowed and qu^ities : still let not the highe^; twice-born man per- 
what prohibited, form impure work.” Manu “ Both him of the mili- 
tary, and him of the commercial class, if distressed for 


1- -Digest 2d, 96. 2 — Digest 2d, 204. 3 — Digest 2d, 218. 

4-~Digest 2d, 220. See Bl. Com. 1st, 426. The English law admits four kinds. 

5 -Digest 2d, 254. See Bl. Com. 1st, 425, note 1. 

6 — Digest 2d, 253. 7 — Digest 2d, 227. There is a variation in the reading of this text. 

8 — Digest[2d, 227. 9— Digest 2d, 254-6, 10 — Chap. 8th, v. 411. Strange’s Elem. Ist, 135. 

(a) Act V of 1843, sec. 2 prohibits the enforcement of any rights arising out of an 
alleged property in the person and services of another as a slave. See cases eited 3 
Mori, Dig. 377. — AV. 
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a livelihood, let some wealthy Br^hmana support, obliging them, with- 
out harshness, to discharge their appropriate duties.’’ Appropriate 
duties, meaning respectable, and such as are suited to their class. 

4. K^tykyana^ : “ He who seizes a woman of the sacerdotal 
class, he who sells her, and he who enslaves a woman 
Illegal enslave- of family, impelled by lust, or causes her to be ap- 
mentwithtbepun- proached by another, shall be amerced, and that 

forTt^ ^ [enslavement] is null.” “ The man who treats as a 

slave the nurse of an infant child, or a free woman, or 
the wife of his dependent, incurs the first amercement.” Vishnu :• He 
who employs a man of the most elevated class in servile duty, shall 
be fined in the highest amercement.” K^.tyayana And he who 
attempts to sell an obedient female slave [BhaktaJ*, though she resist 
the sale, and though he be not distressed, but able to subsist, shall pay 
the first fine.” 

The distinctions in slaves are laid down by Nirada^ : “ One 


b. 


. born [of a female slave] in the house [of her master] ; 

rated bought ; one received [by donation] ; one inherited 

[from ancestors] ; one maintained in a famine ; and, 
like him, one pledged by a [former] master ; one relieved from great 
debt ; one made captive in w^r ; [a slave] won in a stake ; one [who 
has] offered [himself] in this form. ' I am thine ; an apostate from re- 
ligious mendicity ; [a slave for a] stipulated [time] ; one maintained in 
pp, consideration of service [BhaktaJ ; a slave for the sake 

of his bride ; and one self-sold, are fifteen slaves de- 
clared by the law.” 

6. ^ Of those [slaves], the first four are not [of right] released 
from slavery : unless they be [emancipated] by the in- 
dulgence of their masters, their servitude is hereditary. 
That low man, who, being independent, sells himself, 
is the vilest of slaves ; he also cannot be released from 
slavery.” Among those, whoever rescues his mas- 
ter from imminent danger of his life, shall be released 

from slavery, and shall receive the share of a son.” Y^jilavalkya : 

He who, ha\dng become a Sanyasi, falls from that state, shall reraain 
the slave of the prince during the rest of his life.” 

7. NSrada One maintained in a famine is released from ser- 

vitude on giving a pair of oxen.” One pledged [is] 
Slavery voiJa- also [released] when his masters redeefns him, by dis- 
ble, on what con- charging the debt”'*^^® : '' Paying the debt with inter- 
^ est, a debtor is released from servitude.”^^ : One who 


Wlio of them 
are not capable of 
emancipation. 

Exception. 


1 — Digest 2d, 258. 2 — Digest 2(1, 257* 

3 — Digest 2d, 258. 4 — The word ' Bhakta’ means also serving for maintenance.” 

5 — Digest 2d, 224-25. Colebrooke on Obligations, 2G. 6 — Digest 2d, 231. 

7— Digest 2d, 241. Reports 1st, 372, note. 8— Digest 2d, 243. The last 

half of the couplet is here omitted; it is as follows:'* for what was consumed in a 
famine, is not discharged by labour [alone].’* 

9 —Digest 2d, 245. Here again, the last half couplet is omitted: ** but if [the 
creditor] take him in payment, he " becom(*s a purchased slave.” 

JO-^Digest 2d, 245. 1 1 -Digest 2d, 246. 
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offered himself in this form, ‘ I am thine one made captive in 
war, and a slave won in a stake, are emancipated on giving a substi- 
tute equally capable of labour/’* : A slave for a fixed period 

is also emancipated, by fififilling the stipulated terms/’^ : One inain- 
taijiod in consideration of service is immediately released on relinquish- 
ing his subsistence ; and a slave for the sake of his bride is emancipa- 
ted by divorcing his wife.” Substitute, a surety, deputy. Bride, a 
female slave. 


8. Yajiiavalk}^/! One enslaved by force, and also one sold by 
robbers, is released from slavery.” Narada One 
Slavery in wliat not his own master, who, having given himself [to one 
cases void, ab- man] in this form, ‘ I am thine,’ goes (to another], 

docs not obtain his wish ; the former owner may re- 
CCII. claim him.” One not his own master, the slave of 

another. The word slave, used throughout on this 
subject, being not specially confined to the masculine gender, must 
therefore be understood as affecting all iniles also for female slaves. 


9. A reason for enfranchising female slaves is declared by K^ty- 

^yana '' If a man approach his own female slave, 
Reason for em- f^ud she bear him a sou, she must ih consideration of 
ancipating fe- her progeny, he enfranchised with lier child. Pro- 

offspring; meaning, that she becomes thereby 
qualified for liberty. 

10. NSrada^ : Let the benevolent man, who desires to emanci- 

pate liis own slave, take a vessel of water from his 
Rite of emanci- shoulder, and instantly break it, sprinkling his head 

with water containing rice and flowers ; and, thrice call- 
•iug him free, [let the master] dismiss him with his face 
towards the east : thenceforward let him be called ‘ one cherished by 
Ills master’s favour;” liis food may be eaten, and his favours accepted ; 
and he is respected by worthy men. 


11. K^tyc'iyana'^ : “A free woman, or one who is not a slave [of 
the same master ; for this word, ad^isi, may bear either 
How any free sense], becoming the bride of a slave, also becomes a 
woman may be- {^fave [to her husband’s owner] ; for her liusband is her 
come a s ave. lord, and that lord is subject to a master.” “What- 
ever goods belong to a slave, his master is declared by law to have 
dominion over them.”® 


1— Digest 2d, 245. This should come in affer “ Paying the debt with interest,*’ &c. 

2~.Digest, 2d, 247. 3— Digest 2d, 239. 

4 — Digest 2nd, 2S7. The translation is varied here, to suit the gloss. 

6— Digest 2d, 247. 6— Digest 2d, 248. 

7— Digest 2d, 252-3. 

8 — Digest 2d, 262. The last hemistich is here [it would seem fraud u’ently] omit- 
ted : but that matter has no right to th^ goods which are acquired by public sale. See 
particularly Colebrooke on Obligations, 30-31-232, 
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CHAPTER XL 

Non-payment of M^age$y — ( Feta^idddnam,) 


Non-payment of 
wages. 

CCIII. 


1. N^lrada:^ ‘‘The rule and the act of payment, 
and non-payment, of the wages, or hire of servants, are 
now declared, called in law, Non-payment of wages 
or hire. 


Rates of wages, 
when not stipu- 
lated. 


2. Y^jilavalkya “ He who causes work to be 
performed without fixing the Wages, shall be compelled 
by the king to give a tenth part of the [profit arising 
from] commerce, cattle, or grain.’' 

3. This relates to light work — For if the work be heavy, Bflias- 

pati says '' Let the man who guides the plough- 
Accordingtothe share have a third or a fifth part [or the grain]. ” “ Let 

(the ploughman), to whom food and vesture are given, 
take a fifth ; and let him who is supported by tlie 
profit (alone), receive a third part of the grain produced." Food and 
vesture, a servant boarded wi^i receipt of food and clothes. 

4. NSrada A servant who refuses to perfonn the work he ha.^ 
undertaken, shall be compelled to fulfil his agreement , 
first paying him his wages; but, if he persist i]i l)i.s 
refusal after receiving his wages, he sliall forfeit t\/icc 
their amount." Manu^ : “ That hired servant or work- 
man, who, not from any disorder but from insolence, fails to perform 
his work according to his agreement, shall be fined eight raktikas,^ and 
his wages or hire shall not be paid." He adds:*^ Yet, whether lie be 
sick or well, if the work stipulated be not performed [by an(Ul)(M- for 
him, or by himself], his whole wages are forfeited, tliough the work 
want but a little of being complete."®:, “ But, if he be really ill, ami 
when restored to health shall perform his work according to his origi- 
nal bargain, he shall receive his pay even after a very 
long time." So Vishnu “ A servant, [or workman by 

time], who leaves the work before the expiration of the full term, shall 
forfeit the whole price of his labor, and pay one hundred panas to the king." 


Rules affecting 
the servant in re- 
gard to work. 


5. A^jain : 

Rules affecting 
the master. 

Damage or loss 
by servants, how 
to be estimated 
and when good. 


“ If the master dismiss the servant before the full tijoo 
has passed, he shall pay him his whole wages, nnd a 
hundred panas to the king, unless tJie Servian t were in 
fault." Vi;ddha Manu “ A servant shall pay the full 
value of what he has lost by mere inattention ; twice 
the value of what he has lost by gi’oss negligence or 
malice ; but he shall not be forced to pay any tiling for 


1— -Digest i!d, 'J. 

2 — 3— Digest 2d, 261-64. See Tomlins, and Burn, tit . Servants.*’ 

4— Digest 2d, 267. 6— Chap. 8th, 215. Digest 2d, 26^^. 6 - As Res. 5th, f)I . 

7* — Chap. 8th, 217, Digest 2d, 270. 8 — Chap, 8th, 216. Digest 2d, 271. 

97 -Digest 2d, 271. Reports 2d, 237. 10 - Digest 2d, 272. 
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what robbers have seized, for what has been burned, or for what an 
inundation has carried away, [unless he were himself blameable]. 
Malice, enmity. Carried cmay, swept away. YSjnSvalkya “ He 
who raises obstacles on solemn occasions shall pay twice the amount 

of his wages ; one who declines when on the road [shall 
Cases of dis- be compelled to pay] the seventh part of the wages, or 
if* about wages fourth part, if he leave him on the way.” Vrddha 

^ Manu Should a merchant [having hired a servant for 

a certain journey,! sell his goods by the way, and discharge the servant, 
his [wages] must be paid ; but the servant shall receive half only of 
the hire,” Kftty^yana And if the goods be stopped, or seized on the 
way, the servant shall receive wages for so much of the way as has been 
passed by him “ The master, who leaves in the wa}^ a tired or sick 
servant, without taking care of liim in a village for three days, shall pay 
the first or lowest amercement.” Be stopped, be attached by the king’s 
order. 


6. Brhaspati “ If a servant, by the command of his master, and 
for his benefit only, do an improper act, the offence 
shall be imputed to the master.” The master, who 
pays not the hire of labour after the work is performed, 
shall be compelled by the king to pay it, as well as a 
proportionate amercement.” 


Liability of the 
master. 

CCV. 


Rules relating 
to hire, of carn- 
ages, and beasts of 
burthen. 


7, N^rada The owner* of goods, who hires carriages or beaets 
of burden, and takes them not, shall be compelled to 
pay a fourth part of the hire ; or the full amount, if he 
leave them on the road.” Carriages, conveyances of 
all sorts. Beasts of burden ; horses and other animals, 
carrying burthens on their own [ backs J. Katydyana :8 
“ He who hires, at a fixed price, an elephant, a horse, a bull or coW) 
an ass, or a camel, shall be made to pay for the hire of it as long as he 
delays to restore the cattle, having used it according^ to agreement.” 

NSrada He who dVells in a house which he built on 
Rules for Land- the ground of another man, and for which he pays 
lord and Tenant, rent, shall take with him, when he leaves it, the thatch, 

the wood, the bricks, and the like. But if he live, 
without paying rent, on the ground of another, and there be no agree- 
ment, he shall, when he quits it, give the thatch, the timber, and the 
bricks which he has expended, to the landlord.” Iie7it, hire. 


l-Digest 2d, 274-75. 2-Digest 2d, 277. ^ 3— Digest 2d, 278. 

4~-Digest 2d, 279. Moore’s Index, Term Reports Ist, 7(5. Tomlins, and Burn 
tit. “ Servants.” 

5 — Digest 2d, 273. Bl. Com. 1st, 429. “(Jui facitper alium facit per se ” Tom- 
lins, tit. ** Servants.” 

6— Digest 2d, 270. 7 — Digest 2d, 277, q. v. 

8— Digest 2d, 283, where it is attributed to Narada. 

9— Digest 2nd, 281. q. v, Strange’s Elcm. 1st, 293. 
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CHAPTER XII. 

Breach of Compact, — (Samvida Vyatiknima.) 


1. N^rada:^ ‘‘The general i*ule, settled among irreligious men 

[Pllkhanda], and among citizens [NaigamaJ, and the 
Breach of Com- like, is named a compact ; and the title of law concern- 

ing disputes arising thereon, is called Breach of com- 
CCVI. pact.” Pdkkanda, persons pursuing commerce or the 

like, [and] deviating from the ordinances of the Vedas. 
iJitizens, those who do not act contrary [to the Vedas]. From the term 
ike like, we must include those skilled in the three Vedas. 

2. The part to be taken by the king in these matters is laid 

down by Brh^spati “ Assembling Brihmanas endued 
Royal establish- with knowledge of the Veda, ^rotriyas [or learned 
i“ents. teachers of the scripture,] and priests who keej) a per- 

petual fire for oblations [Agnihotri,] let the king esta- 
blish them in thd-t place, and assign their subsistence “ Let him 
grant to them, in his own dominions, houses and land exempt from 
taxes, delivering by a written grant, that the royal dues are remitted. 
Exempt : They from whom taxes are not to be taken, are eocempt 
from taxes. Remitted dues : Remitted, abandoned : dxies, the fruits 
of the earth, and the like ; meaning, these [are to be remitted] to them. 
And the laws for these persons, the ^rotriyas and the rest, are declared 
by Y^jnavalkya “ Duties which are stipulated, or seasonable [for 
S^mayika may bear either sense,] or prescribed by the king, and which 
are not inconsistent with their own [regular] duties, should also bo 
diligently observed [by those priests, and enforced by the king.]” 

3. Narada “ Let the king maintain the associations of the P^- 

khanda, of the Naigama, of joint companies [preni. 
Associations enu- of separate trades [Pfiga,]and of various tribes [Vr^ta,' 
meratedaudde- like, both in a place of difficult access, and in 

' a frequented sj)ot.” Associations of persons of dif- 

2 — Digest 2nd, 286-92-3. Ellis’s Lectures “Kulika Sabhd from Kulika, heads of 
tribes or families. A court composed of ancient persons of the same Gotra as the plaintiff 
and defendant The Gan^ Kula, and Kulika courts took cognizance, especially, of 
what is termed technically, Samvida vyatikramam, all transgressions against the disci- 
pline and peculiar customs of the*tribe or family : they had, also, jurisdiction, probably 
to a limited extent, in civil causes between the members of the tribe or family : but they 
liad no jurisdiction in criminal cases, and did not, therefore, resemble the domestic 
courts of the Romans, in whioli the Pater-famiiias. presided, and punish/ed the faults of 
his wife and children even with death.” See Chap. 1st, Sec. 1st, para. 10th. 

3 — Digest 2nd, 288. 

l—Digest 2nd, 287. 2 — Digest 2ad, 293. The words of the text are retained, 
to avoid perplexity. The Mayukha, nnd Mit^kshar^, vary in their acceptation of the 
term Naigama, for which “trader” seems the most common meaning. See Chap. 17th, 
para. 2d, For the three last terms, see Chap. 1st, Sec. 1st, para. 10th, and references. 
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ferent castes for the canying on of one kind ol‘ trade or business be- 
tween them, joint companies. Among tliem again, those who are 
associated by diferent kinds of work, are called separate trades. Va- 
rious tribes y are associations of near kinsmen, connexions, or gentile re- 
lations ; the same which are also denominated kula, or family. Of 
the P^khanda and Naigama, we have before spoken [para. 1.] Associ- 
ations of all these, from the P^khandas to the Vr^ta inclusive, are all 
denominated ‘ companies.’ 


4, The punishment for a departure from the rules laid down among 

them, is declared by Yajhavalkya d “ Him who em- 
Punishment for bezzles tlie proj^erty of tlic company, and him who 
members. violates his engagement, let the king banish from the 

realm, after confiscating all his effects.” 


CHAPTER XIII. 

SECTION T. 

Rescission of Purchase. — (Kritdnushaya.) 

• 

1. NArada '? He who is dissatisfied with his purchase, after 
Rescission of buying a commodity for a (just] price, is called a res- 

Purchfisc. cinder of purchase, [which is] a title Of judicial pro- 

CCVIII. cedure.” . 

2. The limit for examination of an article is fixed by the same 

author Milch cattle should be examined within three 
Term allowed days ; beasts of burden, within five ; but the exami- 
for trial of arti- nation of pearls, gems, and coral must be within seven 
^ days ; of male slaves, within half a month ; of females, 

within one month ; of ^1 seeds, within ten days ; of i)*on, and wearing 
apparel, within one day.” KatySyana ‘‘ Rescission of a sale of land 
within ten days [is permitted | whether to the buyer or the seller.” 
Bxh^spati Within those times, if a blemish be any where discovered 
in the commodity purchased, it must be returned to the seller, and the 
purchaser shall take back the price.” 

3. KSty^yana '' But an unexamined commodity being bought, 

and afterwards proyed to have a blemish, it must be 
Excepted cases, returned to its owner within the limited time, and not 

otherwise.” If he took the article after personal exa- 
mination, then, says N^rada 'J If a i^an, having bought for a just 


3 — Digest 2nd, 297. Reports 2nd, 437. 

1 — Digest 2d, 309. See Strange 1st, 301-304, for this and the succeeding section. 

2 — Digest 2nd, 214-15, Reports 1st, 404-5. 

3 — The same hemistich, and no more is in the Vlratrodaya, 134 1st, 1st. 

4— Digest 2nd, 315-6. The second reading of which, ‘sanjavate,’ is followed here, 
6 — Digest 2nd, 31f>. G — Digest 2iid, 309-10. 
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price any [cloth or other consumable] commodity [except seed 
grain,] should suspect that he had made a bad purchase, he may 
return it on that very day to the seller, unless it be diminished.” 
The buyer who returns it on the second day, shall give [the seller] a 
thirtieth part of the price ; on the third day, twice as much [or ’ a 
fifteenth] ; and, after that, it is absolutely his own.” Narada^: But 
a mantle, that has been worn, and is tattered and soiled, yet is bought 
with those known blemishes, cannot be returned. to the seller.” 


SECTION 11. 

Rescission of Sale. — ( Viler Ct/dsampraddnam.) 


lit lies alVecUii 2 : 

O 

the vendor. 


1. Naradar When a vendible thing, sold for [a just] price, is 
Rescission of sale, not delivered to the purchaser, this is called ' non-de- 

CCIX. livery of a thing sold,' a title of judicial procedure/'a^.” 

2. Yajnavalkya “ He who, having received the price of a thing 
sold, delivers not tliat thing to the buyer, shall be 
compelled to deliver it together with interest ; or, 
aipong those who trade to foreign countries, the foreign 

profit.” Foreign, of another^country. Its profit, that is, the profit on 
a commodity, the produce ‘of a foreign country. The same author 
Should a commodity sold, but not delivered on demand [with tender 
of payment], be injured by the act of God or of the king, the loss shall 
fall on the vendor, 

3. But again ^ “ And if a loss arise by the fault of the vendee, 
on him alone shall it fall.” Narada^: But if a ven- 
dee refuse to accept the commodity which he has 

bought, when it is offered, the vendor commits no ofience if he sell it to 
another.” 

4. Ydjhavalkya says -J '' That which has been sold by a drunken, 

Saks void insane man ; or for a base price ; also that 

wliicli has been sold by one not independent, and by 
an idiot, (b ) must be given up and restored by the purchaser.” All these 


and the vendee. 


1~2 Digest 317. 3~Digest 2d, 319-20. 

4-=- Digest 2d, 324. 5 — Digest 2d, 324. Reports Ist, 404. Thela-st 

hemistich of one text is here tacked on to the end of the other. 

0 — Digest 2d, 327. Reports 1st, 404. 

7 — This is a text of Btfhnspati, according to the VIramitrodaya [136 — 1st, 5th,] and 
is attributed also to him in the Digest 2d, 328, or at least one very like it. Reports 2d, US. 

(a) By Hindu law a piirchasef niay^recover in an action for breach of a contract to 
deliver goods not only doable the earnest money but also damages for tbc non-delivery. 
Alvar Cheiii v. Yaidilinga Chelii 1 Mad.H. C. Rep. 9 — Ed. 

{b) Where an infirm and fooiisli man, proved by a reference to his caste to be in- 
capable of managing l»is own affairs, sold his house at a base price, without the know- 
ledge or consent of liis relations, the sale was set aside at the suit of his widow, and she 
was decreed to be put into possession of the house, the purchaser from the idiot paying 
all costs, but being at liberty to recover for any sums he might prove to have actually 
advanced to the deceased, LuJemeedas Vereedas v. Ml. Mankunwur, 2 Borr. 114. 1 Mori, 
Dig. - * 
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for dcci- 


rules must be understood, as referring to a contract 
made by the seller to this effect : ^ The price being 
paid, I will give it to you alone, and to no other,’ [as 
is evident] from the following text of Ndrada^ : ‘‘ This rule has been 
declared for vendible commodities, of which the price has been 
paid [or tendered] ; but where it has not been paid [or tendered], there 
is no injury to the buyer by [delaying the delivery] unless there have 
been a special agreement [as to the times of delivery and payment].” 

5. On the subject of selling a damaged article, YSjiiavalkya says " : 

The dishonest man, who sells the commodity know- 
blemish, [but not disclosing it], shall pay double 
the price of it [to the vendee], and a fine of equal 
amount [to the king].” 


CHAPTER XIV. 

r 

Disputes hetvmn Master and Herdsmen. — (Svdmipdla viv&da). 


1 . When damage occurs to kine, or other animals, through the 
. . fault of their keeper, Yfijhavalkya says:^ ''On the 

' loss [of a beast] by the fault of the herdsman, the 
fine ordained for him is thirteen panas and a half ; 
and [he shall pay] the value [of the beast] to 
its owner.” The value of the cow, or whatever animal 
it may be. 


tween master and 
herdsmen. 

CCXL 

Punishment for 
faults. 


2. The mode of certifying the death of any animal, is thus laid 
down by Manu *' When cattle die, let him carry to 
his master their ears, their hides, their tails, the skin 
below their navels, their tendons, and the liquor 
exuding from their foreheads : let him also point out 
Marks, their horns, or other known marks, according 


Mode of certify- 
ing deaths in the 
herd. 


their marks.” 
to Mad ana. 

3. The portion of ground [to be set apart] to serve as pasturage 

Pasture lands of like, is defined by Y^jnavalkya^: 

townships. ^ space be left between village and village, in 

breadth four hundred cubits ; let it be eight hundred 
cubits round a town, and sixteen hundred round a city.” Space [Pari- 
nSha], land appropriated for pasturage of cattle and the like.® In the 


1 — Digest 2d, 319. 2 — Digest 2d, 325, where it is attributed to Btliaspati 

3 — Digest 2d, 343, and I he commentary. 

' 4 — Chap. 8th, v. 234. Digest 2d, 347. There is a variation in the reading here, 
anka, marks, for anga, limbs. 

w 

6 — Digest 2d, 348. 6 — In practice, this is well known, the ground so set apart 
being termed Kotra in Gujurat, 
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same sense also, a similar word [Parihiira] is issued by Manu “On all 
sides of a village or small town, let a space [Parihiira] be left for pas- 
tui-e, four hundred cubits.” Some author has defined a village, as a 
place where several artificers and husbandmen are found ; a town 
[Kharvata], as a place surrounded with a strong thorn hedge. 


4. When the' grain or property of another is eaten by cattle, fines 
Loss by trespass H by their owner, according to this ordi- 


to be made good 
bj thp owner, with 
a fine for the uf- 


nance of Y^j liavalkya^ : ( The owner of] a female bufialo, 
doing damage to grain, shall he lined eight m^shas'^ ; of 
a cow, half that [amercement]; and of a goat or sheep, 
half [again] of this amercement.” “ 


For cattle eating 

and lying down in the field, tlie fine is double the 
amercement mentioned ; it is also the same, if they tres])ass- on pre- 
served lands, and the fine for an ass or a camel, is the same with tliat 
for a female buffalo.”* As much grain as shall be destroyed, so much 
produced shall be [paid] to the husbandmen ; the lierdsmen shall be 
scourged ; but the owner of the cattle incurs the fine already declared.” 
Preserved lands, a place for collecting or preserving grass, wood, or 
the like. 


5. An exception to this is stated by U(;anas “ Kiue are not 
liable to fiiie^for trespass on jubilees, and they are 
Exceptions, with equally exempt at the season of obseipiies.” Vyfoa; 
the reasons for O lion [lord] of kings, he whose property has been 

snatched away and enjoyed by a Brahman, or by a very 
indigent relation, or by a kine, receives greater reward, than he would 
obtain from the V^japeya sacrifice.” IJ^^anas^ : ''NeitJjer ancestors, nor 
deities, taste the ottering of that man who demands coin])ensation for 
corn destroyed by cows.” 


CHAPTER XV. 

Boundary Disunites. — [Sima Vivada\ 


1 . Brhaspati tells the means of knowing boundaries : “ The follow- 
B d d‘ substances, cow-dung, bone, husks of grain, char- 

pute^^ coal, large stones, potsherds, sand, bricks, cows’-hair, 

CCXIII. cotton, 7 bones, and ashes, Ijaving been placed in vessels, 

‘Mode of defining shall k® deposited under ground at the extremities ol 
boundaries. boundary.” 


l^Chap. 8th, V. 2d7. Digest 2d, 347-8, 2— Digest 2d, 361-2. 

3_As Res. 5th, 91 , Digest 2nd, 358. . 4— Digest 2d, 366. 

6— Digest 2d, 372, where certain other animals are altogether exempted. 

6— Digest 2d, 354. 7— Or cotton seeds, according to the Viromitrodaya [J 39 

2d, lOth,] which has been consulted for the translation of the other terms ; a text of the 
same author is there found, but transposed and read differently Stones, bones, cows' 
hair, husks of grain, ashes, potsherds, cow-dung, bricks, charcoal, gravel, n^d." 

K 



146 


HINDU' LAW-BOOKS 


nesses. 


2. Y^jilavalkya here shows the nature of the witnesses required : 

Eequisite wit* inhabiting a neighbouring village [S^manta], 

or that in which the disputed ground is situated, being 
in number either four, eight, or ten, having put on a 
chaplet of red flowers, and a red dress, and taking some of the earth 
[on their heads], shall point out the true boundary.” NSrada: 

single man shall not determine a [disputed] boundary, 
even if he be worthy of confidence ; for the weighty 
nature of this business require's tliat such fact be set- 
tled by many.” Bfhaspati : In default of the marks 
for knowing the boundary, even a single man, who is 
virtuous and upright, and mutually agreed' upon by 
both parties, having put on a chaplet of red flowers, and red clothes, 
and taking some earth on his head, and having fasted, may point out 
the boundary.” 


Ojie witness in- 
admissable, ex.- 
cept und?-r cer- 
tain circumstan- 
ces and limita- 
tiuns. 


3. KStySyana : On three occasions, the act of God or the king 

Piviimtionto be be looked for: in walking over a boundary, un- 
attended to. dergoing the ordeal of holy water, and likewise in 

swearing by holy feet ; [in the first ’ within six weeks ; 
[in the second] a fortnight ; and [in the third], within seven 
days.” ^ 

Manu ‘‘Veracious witnesses who gave evidence as the law 
.Punishment of are absolved from their sins; but such, as 

false evidence. if unjustly, shall each be fined two hundred 

panas.” Narada: “Now if neighbouring villagers have 
CCXIV. s{)oken what is not true in deciding a [contested] 

boundary, they shall be fined, all separately, in the 
middling amercement, by the king.” Katyayana : “ Where many are 
assembled [for this purpose], and they do not give an unanimous ver- 
dict [or testimony 1, whether from fear or hope of reward, they shall be 
made to pay the highest amercement.”^ 


6. Yajilavalkya : “ In default of assessors, or of marks for distin- 
guishing it, the king ought of his own acco.'d to define 
Proceedings in the boundary.” Manu “ If the boundary cannot be 
dence^^ [otherwise] ascertained, let tlie king, knowing what 

is just, [that is without partiality, and] consulting the 
future benefit of both parties, mark a boundline between their lands : 
this is a settled law.” 


1— Chap. 8th, 257. 

^he Vlramitrofiaya [141 : 2d, 14th] ti'is is elucldatrd by another bemistich 
of the same author : It it be to delivered from wajit of knowl0<lg0j let th*" boundary be 
examined afresh; but il there be a contradict iou in what they have delivered, they shall 
be fined in the highest amercement.^* 


3 — Chap. 8th, 365. 
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6. The same author says Reckoning from the time of entry, 
even as a house-door, a shop [or market], and other places 
Possession, held may have been enjoyed by any one, according to that 
to btt a title to manner shall he possess them, and shall not 

certain convem- removed.’; K%dyana also : - An enclosure ; a 

drain ; a projection, and small apertures, let them not 
stop up, or interfere with ; let him who stops a permanent water-course 
or the scite of a house, receive punishment.” An enclosure, the foun- 
dation of a wall. A drain, a road for the exit of water. A projection, 
is, according to Madana, * a place for sitting in, made of wood or other 
materials, not touching the ground, but built out, from a house or other 
place.’ In some copies they read [dhuma nishkasaj, ‘ a passage lor 
smoke, [a chimney]’ instead of | bhrama nishkasaj ‘ a drain and a pro- 
jection.’ It then would mean, small apertures, as bull’s eyes, or the 
like, for the purpose of letting out smoke. By the phrase other places, 
we must understand, the walls of other people, and the like. 


7. The same author says : From and after the date of entry [or 
Prohibition pc>ssession 1, such things are not at any time to be made, 
against erecdon neither shall they make a passage for sight, nor a 
of nuisances. water-course, into the habitation of another.” Brhas- 

pati.' “ Never let a necessary, afire-place [or heap] ; a 
* skill, or dirty ^ater, [or a vessel of it^ be at any time 

placed very near to the house of another.” A necessary, the place for 
voiding impurities. Very near, in close contact. KdtySyana : “ Places 
set apart for dispositing urine, feces, and water ; a fire-place and a sink 
[or pit], let them situate, when they make them, at the distance of two 
cubits from the houses of other people.” 


8. Bfhaspati : '' Tliat [road], by which men and animals have 

come and gone unprevented, is called a highway 
[Sansaranam | : it is not to be sliut up by any one 
whomsoever.” Nc'irada : “ Let them not stop up a 
thoroughfare [or junction of four roads, Chatushpatha], 
a place dedicated to the gods, or the king’s highway, [Raj^rnitrgal, by 
[making there] a place for sweepings, a pit, a drain, a heap, | of rubbish] 
or the like.” K^tyayana: That place through which all [sorts of j 
people are constantly moving, is a thoroughfare [ChatushpathaJ : that 
which has not at any time been stopped up, is called the king’s high- 
way.” 

9. Bfhaspati : one mtlshika be the fine of him, who there 

makes either a stoppage [with carts], or a pit [or sink], 
Fine for com- qj. plantation of.trees, and likewise for him who wil- 

in^tbem felly voids ordure there.” Manu r ** He, who shall 

drop his ordure on the king’s highway, except in case 
of necessity, shall pay two panas, and immediately remove the filth.” 


1— It is not found in Manus Instituies, aud the V Iramitrodaja attributes it, by 
implicaiion, to Hi has pati 


2— Chap. 91 h, 2S2. 




148 


HINDU' LAWrBOOKS. 


KStyayaua : Let him who defiles a pond, a royal garden, or a holy 
piece of water, with ordure, be made to remove the defilement, and be 
punished in the lowest amercement.” 

10. YSjnaA alkya : “ For altering the divisions [of joint lands], 

Pine fnr trans- transgressing the boundary [of others], 

Kvessincr bcuiida- and taking away a man’s land, let the fine be, 
jies, &c. iix order, the lowest, the highest, and the middling, 

scale” 

11. Manu:^ ‘'He who, by means of intimidation, shall possess 

himself of a house, a pool, a field, or a a garden, shall be 
inti ^ fined five hundred panas ; but only two hundred, if he 

' * ^ ‘ trespassed through ignorance of the right.” 

12. Kt^ty^yana " The fruit and fiowers of trees produced upon 

the boundary between two fields, are declared to be 
Rights ill tli« property, pertaining in common to the masters 

iriisdefmtd fields.” KSty^yana:^ “But where the 

branches of trees growing in one man’s field, be spread 
out over tliat of anotJier, then he shall be considered as the owner [of 
their produce], over whose field they are so situated.” Ydjiiavalkya: 
“ If a man, not even giving notice to the owner, set up a bridge upon 
[another person’s] field, the enjoyment of its profits is the right of the 
landlord, o)*, on failure of him, of tlie king.” 

13. The same author says: “A bridge'^ which difiuses general 
Erecfion of benefits [must not be put a stop to] where the incon- 

bridges allowed veilience is slight ; and a well, which takes off from the 
Oil I he ground of land of another, if the ground [so lost] is small, and 
another. supply of water great.” ' Must not be put a stop 

to,’ should here be added. Ndrada also : “ But a bridge in the middle 
of another man’s field must not be objected to, if the benefit be great, 
and the damage small, and a profit be expected above the less.” N5- 
-!> • r .L rada : “ If any one, without asking the owner, repair a 

bridge built long before but fallen into decay, ^ that 
person in such cjise shall not enjoy the profits of it.” 
Vy&sa : “ If any one, having taken a field [in hire] 
shall neither till it himself nor cause it to be tilled, he 
shall be made to pay to the owner of the land the ve- 
getable products of that field, and a fine equal to it to 
the king.” Products, profits suitable to the powers of the land. 


^ 4 . 

gives no title. 

Puiiishmeut for 
neglecting to cul- 
tivate land held 
under lease. 


1— Chap 8tli, 264*. " 

2 — 3 — Ilalhed, 188. Strange’s Isl, 3^3. 

4 — Mit. 65, 1st. — Biidges [Setu] are declared by N^rada to be of two kinds: 
“ Bridges of two sorts are known : the one open, and the ( tlier confined : “ when for 
the paijsage of water, it is open ; that which is closed, is for the stoppage [of water].” 

5— “In the Mitakshard, it is read Ultsannam; in the Vlramitrodaya, Utpannam; 
the former of which is followed here. 

6 — See WilJks’s Mysore, vol. 1st, p. 128. 
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CHAPTER XVI . 
SECTION I. 

Abuse, — ( Vdkpdrushyam ). 


1. Brhaspati : That is reckoned the first scale in abusive lan- 

AK f^ ^ where, without any thiii^y specific, disgraceful 

to be oTtlirL Te- accusation of country, town, or family, is made.” “ False 
grees. accusation, of connexion with the sister, or the mother, 

of another ; [or | of a sin in tlie minor degree, is called the 
CCXVll. second degree of wordy abuse, by those skilled in the 

(^4stra.” “ Accusation of [ using] forbidden food, or drink ; the charg- 

ing with a mortal sin ; and spreading abroad very deep secrets, is term- 
ed the highest misuse of language.” Without any thing, means, ' mere 
mention made, but without specifying any thing so as to identify the 
thing [or person] meant.’ Spreading abroad, divulging. 

2. Yislinu : “ For loud abuse of one of the same class, a man is to 

be fined twelve pan as.” In another Snirti, it is said:^ 
Puiiisliment of a couple of T)e]*sons stand mutuallv charged 

it m various cases. •<! ,1 a* x* i ^ i 

With tlie onence 01 abuse, and no dillerencje is observa- 
ble [in their respective guilt ),♦ the punishment [the guardian of good 

behaviour) of both shall be equal.” Narada : “He 
The aggressor commences an abusive quarrel, shall most certain- 

0 irceive iiios . blameable, and also he who in retort 

is guilty of such improper conduct ; but the man who first began is the 
principal olfender.” 

3. Mann ; ^ ''A soldier defaming a priest, shall be fined a hundred 
Difference of p^pas ; a merchant, [thus olfending], an hundred and 

punishment varies fifty, or two hundred : but [for such an ofiencej a 
as the class of the mechanic or servile man shall be whipped.” Brhaspa- 

ti : The punishment of a Brdhman for giving abuse 

to a Kshatriya, shall be fifty panas ; thus, if to a Vai^ya, the half of 
fifty ; if to a Qddra, thirteen and a half” With respect to a ^fidra, 
the same author says : “ He who makes known the ordinances of reli- 

CCXVIII joins in reading the Vedas, or is 

abusive towards Brahmans, shall be punished by hav- 
ing his tongue cut out.” 


1 — Macnashten 418. ^ 2 — Clinp. 8th, 267. Ellis’s Lectures. We had 

occasion to observe the misapprehension wliicli prevailed with respect to tfie exemption 
of Brahmans from capital punish ny5iit. This one onijr of fhe innumerable misconcep- 
tions of tiieir situation in Hindu sociel^, which has obiained among loreign natioDB 
from tlie earliest times. Not, the least gross of tliese, is that which ascribes to the 
whole bodv a sacerdotal cl laracter ; and which Sir W. Jones has uuaccoumably coun- 
tenanced, by translating, m the Institute? of Manu, the words usjed to designate an in- 
dividual of tl>e first caste [Brahmaiia and Vipra] “priest,” and the feminine of them 
[Brdhmana and Vipra] “priesicss.” The lati«r mistake is particularly remaikable, as 
the wives of Brahmans, though they ai^sist in the private devotions of their family, not 
only never ofiiciate as priestesses, but have no part in the public ceremonies of religion, 
except as spectators.” It may be further remarked, that the second and third tribes, 
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4. Manu “ He shall be fined a hundred [panas], who defames 
his mothef, his father, his wife, his brother, his father- 
Punishment lor or his preceptor ; and he who gives not his pre- 

^ ceptor the way.” Brother, his elder brother, because 
of his companionship with the father, and the rest. 
According to the MitaksharS, and other authorities, punishment 
[should follow abuse] against a mother and the rest, even though they 
aeserved it ; of a wife, provided she be not in fault. 


5. Yajiiavalkya : Let punishment to the amount of an hundred 
panas, be inliicted for threatened injury to the arm, 
neck, eyes, or thigh ; and the half of it, for [the like 
injury to] the fout, nose, ears, the hand, or the like. 
If this [threat] be uttered by a powerless person, lie need only be fined 
ten panas, but if he have the power to perform his threat, let him be 
made to give security for the safety of liiiri [threatened.”] 


6. The same author says : “ Any one abusing another thus, " I have 

criminal connexion with thy mother, or thy sister,' 
Indecent abuse, let the king oblige to pay a tine of twenty-five panas 

The highest punishment [shall be the portion] for him, 
who abuses a Bnlhinan learned in the three Vedas, 


the king, or the gods.” Narada : A man calling a degraded man 
fallen ; or taxing a thief with being such again, commits no fault : but 
if falsely, he shall obtain double blame.” Yajiiavalkya: “He, who 
contemptuously heaps ridiculous compliments, whether true, or untrue. 


ccxix. 

^as and a half.” 


or ludicrously distorted, upon persons wanting a limb, 
or diseased in them organs, shall be fined thirteen pa- 


7. U 9 anas : “ He who confesses, ^ Such a thing 
Mitigation in was said by me from ignorance, carelessness, envy, or 
cases o! confes- affection ; I will not say so again,’ may be fairly con- 

sidered deserving of only half the fine.” 


SECTION II. 

Assault — (Dan(fa Pdrushyam. ) 


1 . Narada : “ Injury inflicted upon the limbs of another, with 

the hand, foot, w^eapons, or other thing, and de- 
Assault, defined, filing him with ashes, or the like, is c^led actual 

affiray.” 

-jiya and Vaigya, whicl» l^e trHndates Soldier and Merchrmt, no longer exist in a 
^ rr state, «nd that th<^ Soldie s a-'d Merchants of the piesent dav are, in the eye of 
their own law, lower than tlie real being cf the Varna ^^ukara, or mixed 

classes. 

1— -Chap. 8th, 275, where the reading is ‘ tanayam, son,’ instead of '9va9uram, 
‘father in-law,’ as here, and in the V{rHmitrodaya,atidMit<ikjsharA. 
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2. Birhaspati : The man who, havii^g received abuse, reports 

Self-defence per- y being beaten, returns the blow ; and he who 

xniLted. beats one doing him some wrong, does by no means 

thereby become liable to puiiisliment/’ 

3. K Sty ay ana : Bhfgu lias ordained, that the highest punish- 

D' erees of as- shall be inflicted for cutting off an ear, a nose, a 

saultdt fined. ^yes, tongue, the penis, or a hand ; the mid- 

dling degree for breaking [or wounding] any of them.’* 
Yajfiavalkya : A line of ten panas, is recorded as the punishment, 
for touching any one with aslies, mud, or dust ; double that sum is 

demanded, for touching him with excrement, or the 
eeXX. heel, or spittle ; these tines to be doubled, if the fault 

be committed against those of equal as well as su- 
perior caste, or against, the wife of another ; if the [suflerers] be of infe- 
rior caste, let half the specified fine be levied; but if committed through 
inadvertence, drunkenness, or the like, it is not punishable.” The heel, 
the hinder part of the foot. K^tyayana : The fine is declared to be 
four-fold, when the vomited contents of the stomach, or urine, or fmees, 
or the like, are thrown on the lower extremities ; six-fold if upon the 
trunk itself ; but eight-fold, if upon the head.” 

4. YSjnavalkya : ''For holding up [threateningly a hand or a 

foot, the punishment shall be [in order] ten, and 
Off^-ncps enume- twenty, panas : the middle scale of punishment is de- 
rated, •with the clared for all classes, for mutual raising of weapons.” 
lies or t lera. same author says : “ The punishment of ten panas 

shall be inflicted, for violent pulling of the foot, the hair, the clothes, of 
the hand, of another ; an hundred, for painfully pulling a man about, 
tightly binding his clothes about him, and trampling him under foot.” 
The man who causes pain [to another], short of drawing blood, with a 
stick or the like, shall be fined thirty-two panas ; double that sum, if 
blood be produced.” The meaning of pain, and the rest is, that an 
hundred panas shall be levied for [a complicated assault, both] tying 
a man in his clothes, violently pulling him about, and trampling him 
under foot. The same author says : " The middle amercement shall 
be imposed, for breaking a hand, a foot, or a tooth ; for tearing 
the ears or the nose ; for laying open a sore, and likewise for 
beating one till he seems dead : the limb with which any one 
gives pain to Brahmans, if not himself a Brahman, shall be cut off. 
The lowest amercemenj, for raising [that limb, or a weapon] against 
them, but the half of it, for only touching [wea])ons] with hurtful 
intent.” Manu " With wh*atevQr member a low-born man shall as- 
sault or hurt a superior, even that member of his must be slit, [or cut 
CCXXI more or less in proportion to the injury]: this is an 

ordinance of Manu.” " He who raises his hand, or a 
staff, against another, shall have his hand cut.” K^tySyana : "Just as 
the fines are laid down for abusive language between men in the regu- 


1 — Chap. 8th, vs. 279-80, 
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lar or inverse order of th|| classes, even so shall the fines for violent 
affray be imposed, according to their order [in rank].” 


Double bno for 
many assaulting 


one. 


5. Vishnu; ''The fine for every one of many 
persons beating one, shall, for each, be double of that 
declared [for a single ofiender].” 

6. Kdtydyana : In case of injury to the body, or organs, of another 
at whatever amount tliey determine tlie fine, the very 
Damages award- same sum shall be given to cause pleasure, and for the 
ed iu proportion ^ure, [as fixed] by learned men.” To cause pleasure, 
o e lujuiy. niake satisfaction to the sufferer. Tice cure, the 

f >rice of medicines, and the like. By learned men, is meant : ' That must 
)e paid, which is settled hy those skilled in the matter.’ 

7. With reference to beating animals, and the like, YSjnavalkya 

C elt to ani- giving pain to, or drawing blood 

mals punishable. from, as well as cutting ofl[‘ the branches [as horns, &c.] 

of inferior animals, shall be from two pan as, ascending 
in order : [of the injury].” " For cutting off their organs of generation, 
and for causing tlieir death, the second amercement shall be paid, and 
their value also ; a double punishment shall be imposed in the case of 
superior animals, when ill-treated as above described.” 


8. In respect of damage to trees, says Manu 
As well as dam- " According to the use and value of all great trees, 
age to trees. must a fine be set for injuring them ; this is an estab- 
lished rule.^’ 


CHAPTER XVII. 
Robbery, — \Steyam\ 


Robbery defin- 
ed; of three de- 
grees. 

CCXXIL 


1. NSrada specifies three degrees, of things liable to be stolen : 

" All earthenware utensils ; a stool, a bed-stead ; [all 
articles made of] bone, [or ivory], wood, or leather ; «us 
well as grass, and the like ; leguminous grains, and 
grain ready dressed; are termed inferior articles.” 
" Cloth made from e-ny material except silk, and like- 
wise all cattle, with the exception of kine ; all metals except gold, and 
rice of all sorts ; barley and such like [grain], are termed articles of 
middling estimation.’' " Gold, precious stones, silken clothes, women, 
men, kine, elephants, horses, and the property of the gods, the BrShmans, 
and the king, are the first rate articles.” 


1 — Chap, 8th, V, 285. 
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2. The same author here first exhibits [the nature] of an open 

Notorious rogues “Traders [naigama];' physicians ; gamesters ; 

enumerated, assessors ; persons taking bribes, [and] cheats; fortune- 

teller's [and] professional prostitutes f persons skilled 
in the arts ; counterfeits, and those who perform unlawful acts ; arbi- 
trators, [Madhyastha],^ false witnesses, and likewise those who gain a 
living by fraudulent practices, are all of them open thieves.” In another 
Smiti also we find : “ Wlienever manifest cheats, persons having re- 
course to false weights and measures ; those taking bribes, or employ- 
ing fraud ; impostors ; bad women ; as well as counterfeits, and those 
who live by showing fortunes, are found, all these, and the like, may 
be known for manifest thieves.” 

3. Brhaspati : “ That trader, who sliall sell an article, concealing 

its blemish, mixing it up and making it over again, 

exnlainerbvoTher* shall be made to give [an aidicle of] twice its value, 
texts. likewise pay a fine equal to the same.” That phy- 

sican who, being ignorant of medicine or its invoca- 
CCXXIII. tions,^ or unacquainted with the nature of disease, yet 

levies money from those who are sick, deserves to be 
punished even as a thief.” “ Those who play with false dice ; professional 
prostitutes ; those who seize^the king’s dues ; astrologers, as well as 
cheats, are deserving of punishment as being all denominated swind- 
lers.” Assessors pronouncing an unjust decision ; even so also, those 
who live by bribery ; and those who cheat persons trusting them, are 
every one of them to be banished.” “ Those who, not understanding 
their subject, shall pretend to a knowledge of astrology, or shall foretell 
prodigies, and likewise expound auspicious omens or the like to man- 
kind, must be strictly kept down.” “ Those men, who exhibit them- 
selves [as religious mendicants] with a staff, deer’s skin, and other re- 
quisite accompaniments,'^ and by these means deceiving men, kill “ them, 
shall be put to death by the king’s people.” “ Those who, making up a 
thing of very small value, raise a great price upon it, and they who 
impose upon other people, deserve to be punished in proportion to the 
amount.” '' They who make false gold, precious stones, coral, or the 
like, shall be made to give l)ack their price to the person who has 
bought them, and to pay double the amount as a fine to the king.” 
“ Persons, acting as arbitrators [Madhyastha], who become corrupt 
through favour, gain, or other [motive], and those witnesses who depose 


1 — See Chap. 12th, pafa. 3d. The word is here translated in conformity to the 
Bucceeding text of Brliaspati, evidently iiitend(;d by our author to furnish the gloss on it. 

2 — The word * Kshudrdh’ for which the Vlraraitrodaya reads BhadraH, is translated 
thus, as in the masculine plural it is unmeaning; in fhc subspouent text of Bthaspati, 
as read in the Viramitrodaya, it bears the same sense, supported oy the succeeding text, 
^ bad women.* 

3 — See Chap. 1st, Sec. 1st. 

4 — Perhaps “consultation, advice,** would be abetter terra. The higher classes, 
when taking medicine, use very appropriate mantras, or formulas, evincing tneir reliance 
on the Deity and their medical advisers’ skill. 

5- -Or, as some copies rcacT, “adorned with jewels and tine clothes,** 

s 
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contrary to the tinith, shall be made to pay double [the sum d^ending] 
as a fine/^ 


4. Vyisa : When persons are found walkiug about at night-time 

Secret thieves ^ secret manner, furnished with implements [of 

theft] or the like, and whose place of abode is not 
knowm, they shall be recognized as secret thieves.*' The same author 
adds: ** Pick-pockets [or shop-lifters] burglars or house-breakers break- 
ing a hole; highwaymen [PanthamushaJ who rob travellers; those who 
open bundles [Granthi mochaka], and stealers of women, men, kine, 

horses, and other cattle, are all reckoned iDut nine dif- 
CCXXIV. ferent kinds of thieves.” A hole [Sandhi] in a wall 

or the like. 


5. Yijilavalkaya : Let shop-lifters, and those who open bundles. 

Punishments en- ^oth made to lose the tongs of their hand ; for the 
acted for them. second offence, they shall be deprived of a hand or foot.” 

The tonge, the forefinger and thumb. “ The robbers, 
who having broken a hole,- commit a robbery at night, them shall the 
king, having cut off both hands, cause to be impaled with a very sharp 
stake," Brhaspati : “ In like manner, let him cause highwaymen to be 
hanged, tied by the neck to a tree. He &hall cause the fingers of pack- 
age-openers to be cut off, for apprehension on the first offence ; on a 
second [apprehension], both hands or feet ; for the third, they are de- 
serving of vadha.” Fingera, the forefinger and thumb. 


6. N^lrada specifies certain distinctions in the flight of thieves, 
taking the stolen property with them : “ A thief shall 
Kesponsibilitj of by every effort be seized by him in whose district [or 
the country, in premises] he may be furtively concealed. Else, if the 
ce am cases. trace or footmark^ be not carried out [of the pre- 
mises], he shall be made to pay the amount of the loss. If the trace be 
carried forward from that [district], yet have not fallen elsewhere, then 
they shall cause the neighbourhood^, the road-keepers, or even those 
entrusted with the care of the district to pay the loss.” YAjhavalkya also : 
** The village shall pay, when within its own limits or wherever the trace 
goes ; the five- village community, if beyond one kroga ; or again, that 
of ten villages.” 


1 — Utkshcpaka. The Mitdkshari defines it to be, “those who pilfer by throwing 
up clothes and the like,” hooks for the instance. Tlie Vtramitrodaya in commenting on 
the text above, says, “ those who, having sati«fied themselves of the ignorance of the 
owner, get tbfC property out of his possession, by snatching it from him.” 

2 — Sandhi, a hole made in a wall for felonious entry. Sandhichaura, a burglar, a 
house-breaker. 

3 — Padam; the same which is called “ pagl&” in Guiurat to this day ; the custom 
is in the Dakhan equally well known, under the name of Maga. — Reports 2d, 344. 

4 — Simanta; the same word occurred in the same sense, at Chap. 16tb, para. 2d. 
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7. On the subject of kidnapping women, VySaa says : The wo- 
Punisliment for ^^^n-stealer shall be burned^ on an iron bedstead, with 
kidnapping, and ^ grass ; the man-stealer shall be set up where 

for stealing cattle, four roads meet, after having his hands and feet cut 
&c. off.'" Brhaspati : “ Having cut off the nose of a stealer 

of kine, and bound him, let them plunge him into the 
water.” ^ Narada : Vadha shall be inflicted on him, 
who robs another of his all, or who carries off a married woman, or a 
virgin.” Brhaspati directs that they confiscate all [the wealth] of 
those who carry off a horse, an elephant, or metals.” All ; the we^th, 
must be here supplied. Vy5sa : Let them cut off, with a very sharp 
instrument, half the foot of him who carries off [common] animals.” 
Nfirada : For stealing animals of a superior kind, let his punishment 
be that of the highest scale, the middle scale for the middle class of 
animals, and the first [or lowest] scale for such an act in respect of 
mean animals.” 


8. Manu : ^ '' Corporal punishment [vadha] shall be inflicted on 

him, who steals more than ten Kumbhas ^ of grain ; 
Aiid for robbery must be fined eleven times as much, and 

shall pay to the owner the amount of his property. 

One Kumbha is twenty Frasthaa. He again says ® : 
“ For stealing the most precious gems [as diamonds or rubies], the thief 
deserves capital punishment [vadha].” Narada : Capital punishment 

[vadha] shall be inflicted for stealing more tlian a hundred of [any of 
the following things], gold and silver pieces, or the like ; fine clothes, 
and likewise all precious stone.” Manu®: “ For stealing gold and silver, 
or the like, or costly apparel : or more than fifty palas, it is enacted 
that a hand shall be amputated ; for less, the king shall set a fine eleven 
times as much as the value.” 

9. Y^jnavalkya : Having set a mark on a BrShman found guilty 

of such offence, let him be banished from that his native 
Certain limita- country.” Manu : ^'[Criminals of] all the classes, 

Dunishinent^.^^^^ ^ having performed an expiation as ordained by law, 

shall not be marked on the forehead, but be condemned 
to pay the highest fine.” Yajiiavalkya also : Having caused restitu- 
tion of tlie stolen property, they shall cause the thieves to be put to 
death, by different modes of Vadha. 


1 — The Vlramitrodaya reads, “ in the ordeal of hot iron, with the fire in liis hand.” 

2 — So the Vlramitrodaya, according to which this text was insetted in the errata, 

3 — Chap. 8th, v. 320. Kulluk|i, whose commentary Sir W. Jones follows, divides 
vadha into three degrees; Marana, capital; Chhedana, membral, involving loss of 
limb ; and Tdrana, corporal. As our law admits not infiietion of the second, [though a 
commutation of it into imprisonment is awarded, where the punishment itself is anjoined 
by the Hindu Law], vadha must be taken to mean, either Capital, or Corporal punish- 
ment, as the case may be. It is used in the latter sense in verse 320, in the former in 
verse 323. Indeed it is more than hinted, in the commentary on verse 320, that either 
of the three kinds is to be applied, according to the circumstances of the robbery ; for 
instance, the first, if a Brahman be the person robbed, &c. 

4*— See As. Res. 5th, OG-T—Wilson, ad verb. 

5— Chapter 8ih, 323. 6---Cbapter 8th, 321-t, Chapter 2th, v. 240. 
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10. Nirada : '' They who grant food and an asylum [opportunity] 

Aiders and abet- ^ before pursuit, and they who wink at 

tors. tfieir escape, though able to stop them, are also their 

accomplices in the offence.’' And therefore, sharers in 
their punishment. 


CHAPTER XVIII. • 
Heinous offences , — (Sdhasam.) 


1. Their 

Violent acts 
CCXXVII. 

power [bala].” 


nature is declared by N^rada : “ Wliatever act is 

by strength performed, by one inflaraed with power, 
[bala] is denominated [SlShasa] violence, oppression ; 
for strength [Sahas, whence SShasa] is also termed 


2. Brhaspati : Killing a human being, robl>ery, handling tlie 

1 r. , , i)erson of another man’s wife, and both species of as- 

ucrmea and cnu- ^ u ^ i t /* • i 

merated. sault, are the lour kinds ot violence. nofa species, 

that is, abuse and affray J Narada : Spoiling fruits, 
roots, water, and such things, and agricultural implements, or throwing 
them away, treading them under foot, or the like, is declared to be the 
first degree of violence [prathama s^hasa].” “ [Misusing in the very 
same way, clothes, animals, food, drink, and household utensils, is de- 
nounced as the middle degree of violence [madhyama s^iasa].” Mali- 
cious practice with poison, weapons, or the like ; the handling of ano- 
ther man’s wife, and all other encompassing of life, is called the highest 
degree of violence [uttama sShasa].” 

3. Yajnavalkya: The king shall apprehend sacrilegious house- 

breakers [Bandigr^ha] ; likewise those who steal horses, 

certain elephants, as well as violent murderers, and cause 

them to be impaled on a stake.” Brliaspati : “ Hav- 
ing carefully ascertained who are notorious murderers, 
and likewise murderers in secret, and having seized all tlieir effects, 
they are to be killed by different modes of death.” 


Punishment in 
case of mobs. 

the murderer.”^ 


4. The same author says : When many persons, 
filled with rage, beat [to death] one single ])erson, then 
he who strikes him on a vital part, is declared to be 


5. K^tySyana ; “ He who commences the quarrel, or takes apart 

Aiders and abet- points out tlie road ; he who 

tors. gives an asylum, and he who furnishes weapons, or 

^ CCXXVII gives food, to eVil doers ; so even, he who advised for 

battle, he who instigated his destruction ; one concern- 


l*~Chapter 16th, Sections 1st and 3d. 2 — In most of the copies, this text 

ran in a plural sense, but in some it was singular, and the Pundits were determined on 
the adoption of that number, by finding it so in the Vlramitrodaya. 
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ed in the work of deceit ; he who speaks harm [of the deceased] ; who 
rejoices [witli the murderers] ; or prevents not the injury, though 
possessing the power, are all of them actors in the deed : They shall 
cause a suitable punishment to be awarded, proportioned to the power 
[of each to suffer].’' 

G. Narada lays down distinctions in the punishment of Bnihma- 
nas : “ From there being no difference [in the degi'ees 
Exceptions in guilt], the same measure of punishment is laid down 

mans in respect Br^hmanas must be short of vadha ; 

to capital punish- ^ Brahman is not liable to undergo vadha : his pun- 
meiit. ishment shall be, shaving of the head, banishment from 

the city, a plain mark upon his forehead, and parading 
upon an ass. Vadha must not be inflicted on a BrShman, even if 
guilty of felony [^tat^yi].” For, according to Sumantu •} '' There is 

no blame for putting to death persons acting feloniously, excepting kine, 
and Brahmans.” K^ty^yana : Bhfgu says,' if among felons, there be 
one of the highest class, and engaged in austerities and reading the 
Vedas, then, in that case alone, vadha shall not be inflicted. Vadha 
is for sinners who are of low class. 

7. The same author declares who are felons [Stately inas] r “ He who 

uses a sword, poison, or tire, as well as he who raises 
Felons enume- hand in imprecation, and he who kills by magic : 
^ * and also a spy against the king ; he who enjoys a mar- 

ried woman contrary to rule who is diligent in picking out holes [in 
another man’s coat] : all these persons, and the like of them, are to be 
known as felons.” And Vasislifha likewise says An incendiary, and 
a poisoner, one who offensively handles weapons, who robs the wealth 
of another, as well as he who steals his land, or his wife, are all six of 
them felons.” 

8. However, the text of Manu ® “ Let a man without hesitation 

Examiiiaiion of another, [if he cannot otherwise escape], who as- 

Ihe iiiviolabilityof with intent to murder [Itatayi], whether 

Brahmans. young or old, or his preceptor, or a Brlhman deeply 

CCXXIX. versed in the scripture and this of K^tyiiyana : To 

him who shall kill a felon coining with intent to take 
his life, even though he [the felon] have gone through the Vedas [Ve- 
danta], the sin of the death of a Brahman does not attach [require 
consideration]. The words whether [w], and even [ctpij, relate to the 
death of all felons with the exception of Brilhmans ; because the intro- 
duction of the word Br^hiftan ig for the sake of giving greater force to 
the law [by an extreme example, Kaiinutikanyaya]. 8o, in the MitS- 
kshari it is said : A Brfiliiiian felon is liable to Vadha; how then 

1 — — — ■ ■■ - ■ --- 

1_2— Macnaghleu, 423. S—Explaiued to mean “ Rape,’" in a subse- 

quent text, para. 

4 — Macnaghten, 423. 

— Chapter &ih, 350. Sec General note, “Smrti,” at the end. 
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[kimut4] shall any other man [escape].*' And we find the same, both 
from this text of G41ava(a) : He who kills one, the highest Brihman, 
feloniously attacking him with a raised weapon, does not render himself 
a Brahman's murderer ; did he not kill him, he would really be guilty 
of a Brdhman's murder” ^ : and this of Bihaspati : He who kills a felon, 
versed in the Vedas and come of a good family, does not commit hein- 
ous murder ; did he not kill him, he would be guilty.” 


Doctrine of the 
Smtti Chandrika 
stated, and ap- 
proved. 


9. The following interpretation is given in* the Smfti ChandrikS : 

‘ That the Brahman who comes with a felonious inten- 
tion of putting another to death, alone deserves Vadha; 
not the Brilhnian who seizes the land or wife, or other 
[property] of another. But Kshatriyas, or other per- 
sons guilty of the abovemen tioned crimes, are deserv- 
ing Vadha’. ^ And this is tlie right [interpretation], because of the 
necessity for opposing the vague [or general] sense of the aforemen- 
tioned rules, of Sumantu and K^tyAyana, by the more explicit expres- 
sion of ^ one feloniously attempting the life of another,’ suggested by 
CCXXX- these last quoted texts, of Manu, KStySyana, G^lava, 

and Bihaspati. 


10. However, what Bihaspati says : He who shall refniin from 
« 1 . , . . killing a man of superior class, a performer of austere 

nued^ ^ ^ of devotion and reader of the Vedas, though liable 

to Vadha for felonious acts, shall obtain the benefit of 
one A^vamedha/^ft^,” has reference only to a felon distinct from one seek- 
ing the man’s own life. 


11. And again, the killing of a Brahman feloniously seeking the 
life of another, is forbidden in this age of the world [by the text]: 

There must be no killing, even in a just quarrel,® of a chief Brahman, 
though seeking one's life,” which prohibition would be evaded, if Vadha 
were inflicted according to law : and though all the things now forbid- 
den in the Kali, or present age, had previously received the sanction 
of [our ancient] enactment, yet : The learned have declared these laws 
abrogated in the Kali age.^’ And in all the commentaries there i» a 
clear line drawn, from the acceptation of the word laws. Therefore, in 
the present age of the world, a Brahman feloniously seeking the life of 
anoldier is not liable to Vadha, But for other [oifences] a BrShmaii 
felon, is not in any Yuga liable to Vadha; whilst all other felonious 
criminals, whether Kshatriya or other class, are in all ages of the world 
liable to Vadha.'*' 


(a) An ancient sage and teacher : according to tlih Harivafipa, a son, and according 
to the Mahhbharata, a pupil of Vipvdmitra — Bcmtlingk. Roth. — Ed. 

1— The expression Blirunaban, [lit * who procures abortion’] is explained in the 
yiramitrodaya, “ as having reference to a very superior Brdhman,” [Uttama Br^mana 
Tisbesba.] 2— See note to Chap, 16th, Sec. 1st, para. 3d, 

(bj Horse-sacrifice.— j 

3 — Dharnva yuddhc ; this seems to be the same term which Sir W, Jones has trans- 
lated religious war/’ in this general note at the end of Manu, Smrti 2d j the text ap- 
pears the same. 4— Nirjjaya Sindha, Section 3d. 
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12. Brhaspati declares the punishment for stealing articles of low, 

middling, and great value ; “So, even he who shall des- 

articlessuWect to carrjr off implements of husbandry or flowers, 

robbery. roots, or Iruits, is deserving of punishment, above a 

hundred panas, according to his offence. In like man- 
ner, he who shall destroy or steal [inferior] animals, clothes, grain, 
liquids, as well as household utensils, shall be punished by a fine, not 
less than two ImndrecJ panas. If women, men, kine, gold, precious 
stones, as well as the property of the gods, or of Brahmans, and that of 
females ; [and similar] costly articles, his fine shall be equal to the 

value of the stolen property. Or, double its amount 
CCXXXI. [even] may be thought equitable by the king, accord- 
ing to the person ; or, the thief may be [even] put to 
death, with a view, to the prevention of [bad example from] his 
society.” Female^ a woman’s property. The word, Or, has the mean- 
ing of 'even.* This text belongs to the Chapter on Heinous Offences, 
according to Madana, [and not to that on Robbery] from the literal 
meaning of the words ' shall destroy* and ' thwf, which come together 
in this place. 

13. Yujflavalkya shews the punishment for the original instiga- 

tor of heinoug offences : " He who causes the commis- 
Instigators, and sion of violence, shall be made to pay a double fine ; 
their punisbmeut. qIso who, by saying, ‘ I will give [such a reward,’] 

causes its prepetration, shall be made to pay quadruple 
its amount.” That is, double or quadru 2 )ley in proportion to the fine 
imposed on the actual perpetrator of it. 

14. The punishment for him who by force enjoys a virtuous 

Br^hrnani, is thus declared by Manu "A BrShman 
Rape. who carnally knows a guarded woman without her 

free will, must be fined a thousand [panas.”] If the 
crime be committed against such a woman, by a man of the Kshatriya, 
or other class, says Brhaspati: "If any one by force enjoy [a wo- 
man,] then let the king seize the whole of his property, and having 
cut off his penis and scrotum, afterwards cause him to be carried round 
[the town] upon an ass.” Enjoy, have connexion with the lawful wife 
of another man. The following punishment for forcible enjoyment of 
a married woman, whether of lower or higher caste [than himself] or of 
equal class, by a man of the Kshatriya or other tribe, is denounced by 
Kd.ty4yana : "When a man has obtained enjoyment of a woman, by 
seizure of her person,# infliction of Vadha is in that case established, 
because the act is a transgressing [of the admitted order] of enjoyment.’* 

15. ' The same author says*: " Let the woman who has thus unwil- 
lingly been enjoyed, be kept shut up in the house, 
ha\dng her person slovenly, sleeping on the ground, 
and furnished only with a single ball of food [or with 
what nature requires.”] He adds : " She who has 

— enjoyed by a man of low caste is to be put away, 


Restraints on a 
ratished woman. 

CCXXXII. 


1 


1— Chapter 8th, 378. 
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Punishment of 
the three distinc- 
tions of heinous 
offences. 


or suffer Vadha.” Here Vodka must be understood, only in case of 
her consenting to the guilty act. 

16. NSrada thus declares the punishment of the lowest, middling, 
and highest crimes [S^hasa :] The punishment of it 
must be in proportion to the crime, but, in the first 
[or lowest] degree, not less than one hundred [panas.] 
By those well versed in the law, that of the middle 
class of crimes, is shewn to • be not less than five 
hundred panas. Tlie fine for the highest scale of crime must be 
nothing short of one thousand [panas.] Vadha, confiscation of every 
thing [the criminal is worfch,] banishment from the city, with branding," 
and amputation of his limbs, these are the punishments declared for 
Uttama sShasa, or the higliest degree of crime.” 

* 17. The command for inflicting Vadha, ampu- 

To be inflictrd tation, and the other punishments named, however, is 

the province of the prince, and of no other, since to 
^ him alone pertains the right to inflict punishment. 


CHAPTER XIX. 

Commerce w i i h Women, — ( S trisan grahari am). 


Commerce with 
women. 


CCXXXlll. 


of 


1 . The punishment for forcible enjoyment ofanother man's wife, as 
an act of a heinous nature, has been before declared. ^ 
Brhaspati declares [that for] the fraudulent enjoyment 
of a woman of similar caste, being the wife of another 
man('a^ : “ Ifaman by fraud enjoy a woman, he shall be 
punished by full confiscation, and, having been brand- 
ed with the mark of the pudendum muliebre, let him 

be afterwards banished from the city.” Full confisca- 
iion, that is, confiscation of his all. And this punishment is meant in 
regard to women of equal class. If she be of lower, the half of it is pro- 
per ; but in the case of a woman of superior caste, Vadha is enjoined : 
and accordingly the same author says : '' Tlie half of that punishment, 
Avhich is to be inflicted for connexion with a Avoman of equal class, is 
the due of him Avho enjoys a woman of lower class. But for connexion 
with a woman of more exalted caste, let the man be put to death.” 

2. The several punishments of adultery, with women of the three 
comparative degrees, lower, equal, and higher [than 
the adulterer], are laid down by the same author : 
“ The punishment for adultery in each ©f these three 
orders, must be applied to each in its degree, the low- 
est punishment [for the lowest rank], the middling, 


Punishment of 
adultery consider- 
ed with regard to 
class. 


. 1 — Chapter 18th, para. 14. 

(a) Having sexual intercoures with a woman wdth her consent, when the man 
knows that he is not her liusband and that her consent is given because she believes 
that he is another man to whom she is or believes herself to be lawfully married is 
made ** rape” by the Indian Penal Code, Sec. 375, punishable with transportation or im- 
prisonment and fine.- 
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j^for the middling], and the highest [for the highest] ; for forcible en- 
joyment in secret, let the middling degree be indicted.” 

3. The punishment for a man of bad life, who converses with the 

wife of another man, is laid dov^i by Maun : ^ '‘A man, 
Cnmmal con- before noted for^such an offence, who converses in 
versa ion, secret with the wife of another, shall pay the first of 

the three usual amercements.” The punishment for mutual conversation 
between a man and woman, who have been both forbidden by the 
father or other relative, is declared by Y^jiiavalkya : Let a woman, 
forbidden so to act, be fined one hundred panas, but let the punishment 
for the man be double that sum ; but where the prohibition has been 
given to both, then let their punishment be the same as is inflicted for 
CCXXXIV adultery.” The first half of this couplet has reference 

to prohibition communicated to one of the parties only ; 
and the last half, to a communication of it to both. 

4. YfijSavalkya declares the punishment for adultery brought 

about through the mutual desire of both : “ For adul- 
And adulterj in tery] between persons of equal caste, let the highest 
genera . imposed : But the middling scale for the same 

crime with a woman of lower caste ; when the woman’s caste is higher, 
let the mail sutler Vadha, and the woman have her cars or other 
[limbs] cut off.” 

5. KStyayana : And in all offences, whatever sum of money is 
Punishment of hiid down as the punishment of it in a man, the half of 

it must a woman pay who is guilty of the same ; where 
Vadha is denounced against a man, let a womans 
person be mutilated.” 

6. But for connexion with a Bralimani of loose life, thus says 

Manu “ But only five hundred [panas], if he knew 
Fornication, con- her free consent.” This relates to a woman 

ference to class equal caste. Un the subject of connexion with wo- 

men of lower caste, and loose morals, the same author 
says A Brihmana shall pay five hundred panas, if he connect him- 
self criminally with an unguarded woman of the Vai9ya, Rfijanya [or 
Kshatriya], or ^udra class ; and a thousand, [for such a connexion with] 
a woman of the lowest caste [arityaja].” However this text:* “A 
Brahman who carnally knows a guarded woman without her free will, 
must be fined a thousand panas,” especially intends a virtuous woman. 
The punishment of a ^fidra for connexion with a woman of higher caste, 
is declared by Manu A (^hdra having an adulterous connexion with 
a woman of a twice-born class, whether guarded at home or unguarded, 
shall thus be punished] : if she was unguarded, he shall lose the part 
offending], and his whole substance ; if guarded, [and a Br^hmani], 
every thing, even his life.” If a ^fidra have criminal connexion with 


womciiiii all cases, 
is half of that laid 
down for males. 


1 — Chapter 8th, 554- 

2 — Chapter 8th, 378, of which the first couplet, as relating to gttarded women, was 
quoted. Chap. 18th, para. 14 and is repeated here below. 3 — ^Chapter 8tb, 385. 

4-Chapter 8tli, 378. 5— Chapter 8lh, 374, 

T 
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an unguarded Brahman i, las parts must be cut off, and aJl his property 
be confiscated ; but, if she be guarded, Vadha is further incurred. It 
CCXXXV means, that for adultery with a guarded woman, his 

whole property shall be confiscated, and he be consi- 
dered deserving of VadKa. 

Gautama : For adultery With the wife of his preceptor, let a 
man’s parts be taken away, and all bis property be seized ; if the wo- 
loan be guarded, let him further suffer VadhA.” Manu : '' But, if a 
Vai^ya or PSrthiva [man of the royal class, Kshatriya] commit adulteiy 
with a Brahman i whom her liusband guards not at home, the king shall 
only fine the Vai 9 ya five liundred, and the Kshatriya a thousand.” 
The same author 8a}^s •} Both of theiiL however, if they commit that 
offence with a Brahman i not only guarded [but eminent for good qua- 
lities], shall be punished like ^"udras, or be burned in a fire of dry grass 
or reeds.” And again “ If a Vai^ya converse criminally with a 

f uarded woman of the Kshatriya or a Kshatriya with one of the 
'ai 9 ya class, they both deserve the same punishment as in the case of 
an unguarded Brahmani ” Namely, the aairie fine which is denounced 
against connexion with an unguarded Brahmani. Vasishtha : If a 
man of the royal class [Riljanya] have criminal connexion with a BiAh- 
mani woman, let him be enclosed with bundles of reeds, and be con- 
sumed with fire. Even thus do to a \ ai(;ya, if be have connexion 
with a woman of the royal class, and likewise to a (yiidra, if he commit 
the crime with a woman of the royal, or uf the Vai^ya, class.” 

8. N^rada : “ He who has criminal connexion witli any one of 
ripflnpH followiiig womcT), R motbor’s sister a mother-in- 

law ; a maternal uncle s wife ; a lather s sister ; the 
respective wives of a paternal uncle, a friend, and a pupil; a sister, her 
friend ; a daughter-in-law, a daughter, and the wife of one s preceptor ; 
every woman descended from the same family, any woman dependant 
on his protection, the king s wife, a female devotee, a nurse, a woman 
who preserves her ^conjugal duty inviolate, and any woman of the su- 
preme class, is said to be as guilty as the violator of his religious pre- 
Kjeptor's bed. No punishment shoi't of cutting off his parts, ivS laid 
CCXXXVI down for such a crime as this.” Yajilavalkya also : 

“ A man who has connexion with his father s sister, 
or his mother’s sister ; with his maternal uncle’s wife, and also with 
his daughter-in-law, with his step-mother, his sister ; either with his 
jireceptor’s daughter or his preceptor’s wife, or with his own daughter, 
•is as the violator of his preceptor’s bed ; having cut oil his privy parts, 
let wadha be his portion ; and tlie same for the woman, if she were 
oonsentiug to the act.” 

9. This punishment however is not to be inflicted on Brahmans : 

For, among the texts of Bihaspati, on the liability of 

we find : Let the king impose such a 

meutofBrlhmans ^ will render his punishment memorable, upon 

a man when caught in the act of improperly handling 


1— Chapter 8th, 376-7. 

2— Chapter 8th, 382. 
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smother man’s wife, and then banish him.” If one, not a Brilhmati, 
have criminal intercourse with such women, he is deserving of Vadha, 
even in the capital degree [Prfinanta] ” 

10. (J^anklia and Likhita say: ‘'With w^hatever member any 
particular offence is committed, let that very member be cut off, who- 
ever the offender be, unless a BrShmana.” Yi^jhavalkya declares the 
punishment of a Br/ihrnan having connexion with a slave or the like : 

The man who has carnal intercourse with slaves kept close, as well 
as those entertained as mistresses, shall he made to pay, even though 
their connexion be [in other cases] permitted, a fine amounting to fifty 
panas. Kept close, that is, those forbidden by their master to have 
commerce with other men. 

11. Narada : “ Any woman, not a Birihmani, "who is self-willed, 

[Svairini,] or a downright prostitute, or a slave, and 
Toruioaiion, in one without a liome, may lia-ve connexion with, a man 
what cds^s per- higher caste than herself, hut not with one of in- 

punishahle tenor. But, if such a woman be kept as a mistress, 

[the person intriguing with her] is blameworthy; 
equally as if she were another man’s wife.” Not a Br&hmani, whose 
nature is denoted by the adjective self-willed, which means, ‘ one, her 

own mistress^ wdio goes with otljer men.’ Without a 
CCXXXVII. home, a woman who has left her family, and goes with 

other men. Y^jilavalkya : “If a man have connexion 
with [a woman of] the lowest caste [antya,] let him be branded with 
the mark of some disgraceful tiling,* and banished the country. If a 
^hdra [act in such manner,] he shall be similarly niarked f but, if a 
man of vile caste have connexion with a woman of high class, Vadha 
[shall be his portion.”} 

J 2. The punishment for connexion wilfully effected by a woman, 
is thus declared by N/irada : “ That female who, going 
Seduction of a to a man’s house, excites his desire by handling him, 

or the like, and so causes him to lie with her, should 
be punished, as declared by sages, in half that pre- 
scribed for a man [guilty of like conduct.” para. 4.] Yama defines the- 
punishment for women of the Brahman and the other classes, who» 
have criminal connexion with a ^hdra, or other [man of lower class :} 
If a Brdlimani woman, overpowered by desire, submit herself to the 
embraces of a Vfshala, let the king cause her to be devoured with 
dogs, at the place of ,the slaughterers. But if a Brill man! woman 
submit herself to the embraces, either of a Vai^ya, or of a Kshatriya, 
her head shall be shaved, and she shall he carried round upon an ass.” 
Vrshala, a Qhdra. t^'anghterers, vendors of flesh or fowl; expressing 
[that she is to be cfu^t out to the dogs] at the slaughter-houses. And 
this punishment is for continued [or excessive] attachment to such 
person, according to the Chandrika. 

1— Kubandha, or, “of a head'ess trunk,*’ if Kabandha bte the correct reading. 

2 — The Mit, reads, * aniyevasyat,** shall become even of that lowest caste, and it 
here been altered, perhaps, without cause, as some of the mannscrijiU had the 
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13. Y^jnavalkya points out the means of ascertaining the act of 
adultery “In cases of cnminal conversation, the 
Proof of adultery man may be seized, if engaged in playing with tlie 
defined. ^ woman, the wife of another, or at the moment 

of discovering love-marks [as bites or scratches,] and 
likewise upon the confession of both.” From the expression, ojF both, 
it cannot, on the confession of only one of the parties, be pronounced 
that criminal intercourse has taken place. 

14f. YSjnavalkya propounds slander : “ He who asserts blemishes 
against an [unmarried] woman, shall pay an hundred 
Punishment of [panas.] But for a false accusation, two hundred ; for 
slander; and of connexion with a beast, he shall pay an hundred, and 
unnatur ciinies. the middle sc<ale of punishment, for connexion with 

a distressed woman, or a cow(a)” Moreover : “ If a man enjoy a woman 
in an improper part,^ or a male, and if he perform natural evacuations 
before [a woman,] he shall be fined the sum of twenty -four panas ; and 
likewise for connexion with a female devotee.” Distressed,-^ any one 
in pain, even tl)e man’s own wife. We must understand [also], that 
he who shall perform liis evacuations or the like [dirty act] before the 
face of a woman i shall be punished]. 


rilAPTER XX. 

* 

Duties of Man and Wife, — ( Sfripunidharma). 


1. Now, the punishment for a husband who puts away a wife 
Duties of the P<^ssessed of good qualities, is declared ; “ The husband 

husband. who puts away a wife that is obedient, not evil speak- 

ing, dexterous [at her duties], virtuous, and maintain- 
ing lier conjugal vow, must be kept [in his duty to her] 
by a fine from the king.” Y^jiiavalkya “He who forsakes a wife, 
though obedient to his commands, diligent in household management, 
mother of an excellent son, and speaking kindly, shall be compelled to 
pay the third part [of his wealth ;] or, if poor, to provide a maintenance 
for that wife.” 

2. The same author says, with respect to women : “ Let the bid- 

ding of their husbands be perfor!ned by wives ; this is 
And of the wife. the chief duty of a womanf Even if he be accused of 

deadly sin, yet let lier wait until he be purified 
from it.” 

(a) See Yiijfi. pi. 289 : 6 Sevestrc'd Eep. 119 : Penal Code § 

1— Strange’s Elem. 1st, 45. 2ud. 36-7. 

2— Ayonau, non in vulva ; ut, in ore, aut alio fmodo obscoeno/’l secund. 
eomm. Mit. 

3— The Hit. reads “ with a low-caste woman i—Digest 2d, 420. Reports 1st, 63, 
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CHAPTER XXL 

Gambling^ — (Dy^ta Samdhvayam,) 


1. YSjnavalkya : [Payment of] that which has been won pub- 

licly, in an assembly of gamesters, in the presence of 
Gambling when the master of a gaming house, and when the king’s 
permitted. share has been paid, shall be enforced : but not other- 

wise.’* Publicly, not in secret. In an assembly of 
^ * gamesters, in a gaming house. Master of a gaming- 

house, one made, by the king, superintendent of gambling. The inter- 
pretation should be thus : ‘ Whatever has been won [whilst playing] in 
comformity to these regulations, the prince must cause to be paid, but 
nothing else.’ 

2. The same author specifies the punishment for one guilty of 

fraud in gambling ; The man convicted of [making 
Punishment of or using] false dice, or of [safely undergoing ordeal, 
fraud. (deceit, shall be banished, after branding, by the 

king.” Deceit, fraud. Manu‘ declares tlie punishment for gambling 
without permission from the king : Let the king punish [corporally 
at discretion,] both the gamester, and the keeper of a gaming-house, 
whether they play with inanimate, or animate things ; and ^^dras 
who adopt the marks of the twice-born.” The marl's of the twice-born, 
wearing their string, reading the Vedas, or the like. 

3. YSjhavalkya thus assimilates the laws of gambling [Dyfitam] 

and matches [samShvaya :] “ These very rules for 
Gambling of two gambling [dydta] must also be applied in live gamb- 

ling matches,” Live Gambling [Pr^ni dyute] denoting 
the nature of the match [SamShvaye.] 


CHAPTER XXIL 
Sund/ies (Prakirnaham.) 


I. Y^jhavalkya! “ He who either omits, or adds any thing, in 
Sundries writing the* kind’s edicts, or who allows him that 

p-YT T robbed another of his wife to escape, shall 

CCXLI. suffer the highest amercement-: he who does injury 

to a twice-born man, by feeding him with thinp not fit to be tasted, 
shall receive the punishment of the highest scale of crime ; that of the 
middle scale for [a like injury to] a Kshatriya ; the lowest, if to a 
Vai9ya, and the half [of that again] to one born a ” Things 


l—Chap. 9th, 224. 
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not Jit to be tasted, are intoxicating liquors, wine, excrement, or the* 
like. The same author adds : Let him who deals in adulterated, 

gold as pure, and him who sells unclean meat, have their body made 
less [by a limb], and undergo the highest punrshment/’ Unclean meat 
the flesh of cows, or the like. From the use of the particle and, we 
must understand loss of limb ; according te the MitSkshar4. Again : 
“ The master of any animal also, whether armed with teeth or boms, 
who, having the power, still fails to relieve any one in pain from it 
[when attacked] ; shall suffer the punishment of the middle scale of 
crime ; but double, if the sufferer likewise made a noise beforehand.” 
Making a noise, that is, crying out. Mann “ Foi’ killing a man, a 
fine equal to tliat for theft shall be instantly set ; half that amount for 
large brute animals, as for a bull or cow, an elephant, a camel or a 
horse. For killing very young cattle, the fine shall be two hundred 
[panasj ; and fifty, for elegant quadmpeds, or beautiful birds [as ante- 

lopes, parrots, and the like]. For an ass, a goat or a 
CCXLII. sheep, the fine must be five silver in*Jshikas,® and one 

m^ha for killing a dog, or a boar.” This fine must 
be understood, to be over and above payment of the value of the 
animal killed. 

Yiljflavalkya : He who charges anj^ roaming gallant as a thief, 
shall be made to pay fifty papas as a punishment ; if he sordidly take 
money from him, and let him go, then eight times its amount is or- 
dained as the fine.” Sordidly take, receive. '' Let the king banish, 
after cutting out his tongue, that man who utters evil wishes against 
the king, as well as him who oj>enly abu.ses him, and him who divulges 
his secret counsels. Evil ivisfies, for his^ death or the like. Abuses, 
by saying, ' May thy reign not last,’ or the like. Manu'^ : “ Men who’ 
rob the king’s treasure, or obstinately oppose his commands, let him 
destroy by various modes of just punishment ; and those who encourage 
his enemies.” YiljSavalkaya : The punishment of him who sells what 
has touched a dead body, and likewise of him who strikes his precep- 
tor, and of him who seats himself in the king’s carriage, or throne, is 
that of the highest scale of crime.” What has touched a dead body, 
funeral clothes, or the like. The same author says : “ The punishment 
of him who puts out both the eyes of another, as well as of him who 
performs acts hostile to the king, and of him who, being a (^^hdra, gaiiis 
a livelihood by the office of a Brihman, shall be eight hundred panas.” 
The meaning is, ' him who puts out both the eyes of another, him wha 
does an act prohibited by the king, and that 9^dra who hves by the 
profession of a Brdhman’. But according to the MitAkshar^, ' If he 

assume the Br^hmanical string for the purpose of par- 
CCXLIII. taking of food at a ^riddha, he shall have a line, re- 
sembling the real string, imprinted on his ^body with 

a redhot rod.’ 


1 ^Chapler 8th, vs. 29G-97-98. 


2— As. Res. 5th, 91. 


3 — Chapter. 9th, 
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The same author propounds the punishment for those who make 
[decrees] contrary to justice : ‘‘ An unjust decision 

Standard for va- must be revised by the king, and he must, as a punish- 

ment, impose a fine double [the loser’s fee^ on] the 
amount litigated, upon the assessors, together with 
liim who gained [in the first instance].” " If a man, though he have 
justly lost his cause, yet cherish in his mind this idea, ‘ I am not con- 
quered,’ and again come* into Court, let him again lose his cause, and 
be made to pay a double tine.” 

In every part of this work, where the amount of fine is left unstated, 
it must be considered as meaning the number of panas. This pana, 
again, is the copper one, equal in weight to the Karsha [of 16 Mashas], 
whence the copper pana is denominated k^rshika [of the Karsha stand- 
ard], in Dictionaries. One Karsha is the fourth part of a pala. And 
when there are twice ten kauris, their amount, or joint weight, is 
‘Called one KSkini, four of which make one pana. This is the table of 
the pana standard, according to BhAskara AchSrya.^ 


But with respect to the [punisliment enjoined for the] highest 
scale of crim(^ and the rest, we find : “ When the fine 
And for applica- amounts to a thousand panas with eighty more, it then 

ipuuishinent!”^*^^ equal to the highest scale [Uttama Sahasa]: The 

half of it is named as the fine for the middling scale, 
and the half of, that again, is laid down for inferior crimes.” 


Moreover, if in any ©f the aforementioned crimes, ])revention is not 
attainable, by fines regulated after the above specified 
Gtjiieral oi)ser- even a greater one may be imposed ; according 

ishmeut Apastamba says : Punishment is said to be for the 

sake of subduing crime ; by it therefore let those bold 
in crime be brought into subjection.” N^rada again points out some 
exceptions in the ymnishment of confiscation of a man’s all: “Even 
'when confiscation of all a criminal possesses is enjoined, it is not fit that 
the king should take away his weapons, if a soldier ; the beasts of bur- 
then or other [conveyance], of these who subsist by carrying for hire ; 
the ornaments, of professional prostitutes ; the musical instruments, of 
•musicians ; or those implements by which artizans subsist ; in short, any 
thing by which any person gains his livelihood.” Y^jSavalkya declares 
the destination of a fine levied through injustice : “ What has been 
obtained through injustice b^ the king as a fine, having devoted it to 
Varuna, let him give, with bis own hands, increased thirty-fold to 
^Br^hmans.” The meaning is, ‘ let him give thirty times ^ much to 
Brahmans, having vowed it to Varuna, through their mediation.’ 


1— Chapter 6th. Section 4, para. 8, 
2 -As. lies. 6lh 06. 
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Here ends the portion, called Vyayahdra Maydkha, of the hook 
Coaclusion Bhagvata Bh^skara, written by Nilakantha, own son of 

Qahkara Bhatta, he who had traversed the oceans of 
the mim&msi, the head jewel of Panditas^ son of Bha^a NSrfiyana Suri, 
Jagata Guru, as requested by that ornament of the Sahgara dynasty, 
Mahdrfija Adhir^j, (^ri BhSgvanta Deva,the intense adorer of the lotos- 
eyed God, the firmly seated R4ja of the noted city of Bhareha, situated 
near the resplendent juncbion of the Charmanvati and the Tarnija in 
the happy Madhya De^a.* 


1 — The last paragraph varies, in almost all tiie copies: some omit it altogether and 
others take no notice of the place mentioned, which is at the junctiv)n of the Cliainbal 
and the Jamna; in the printed copy, part of the passage has been inserted at the end 
and part at the concluaiou of the chapter on inheritance, but is here thrown together. 
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PREFACE. 


]\^0 branch of jurisprudence is more important than the law of suc- 
cessioiis or inheritance ; as it constitutes that part of any national sys- 
tem of laws, which is the most peculiar and distinct, and which is of 
most frequent use and entensive application. 

In the law of contracts, the rules of decision, observed in the 
jurisprudence of different countries, are in general dictated by reason 
and good sense ; and rise naturally, though not always obviously, from 

the plain maxims of equity and right. 

> 

As to the criminal law, mankind are in general agreed in regard 
to the nature of crimes : and, although some diversity necessarily re- 
sult from the exigencies of different states of society, leading to coh- 
siderable variation in the catalogue of offences, and in the scale of 
relative guilt and consequenli punishment ; yet the fundamental princi- 
ples are unaltered, and may j^erhaps be equally traced in every known 
sclieme of exemplary and retributive justice. 

' But the rules of succession to property, being in their nature 
arbitrary, are in all systems of law merely conventional. Admitting even 
that the succession of the offspring to the parent is so obvious as 
almost to present a natural and universal law; yet this very first rule is 
so variously modified by the usages of different nations, that its appli- 
cation at least must be acknowledged to be founded on consent rather 
than on reasoning. In the laws of one people the rights of primogeni- 
ture are established ; in those of another the equal succession of all the 
male offspring prevails ; while the rest allow the participation of the 
female with the male issue, some in equal, other in unequal propor- 
tions. Succession by right of representation, and . the claim of descen- 
dants to inherit in the order of proximity, have been respectively 
established in various nations, according to the degree of favour, witli 
which they have viewed those opposite pretensions. Proceeding from 
linear to collateral succession, the diversity of laws prevailing among 
different nations, is yet greater, and still more forcibly argues the arbi- 
trariness of the rules.* Nor is it indeed practicable to reduce the rules 
of succession as actuall}^ established in any existing body of law, to a 
general or leading principle, unless by the assumption of some maxim 
not necessarily nor naturally connected with the canons of inheri- 
tance. 

In proportion then, aa the law of successions is arbitrary and 
irreducible to fixed and general principles, it is complex and intricate 
in its provisions ; and requires, on the part of those entrusted with 
the administration of justice, a previous preparation by study ; for its 
rule.s and maxims cannot be rightly understood, when only' hastily 
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consulted as occasions arise. Those occasions are of daily and of 
hourly occurrence : and, on this account, that branch of law should be 
carefully and diligently studied. 

In the Hindd jurisprudence in particular, it is the branch of law, 
which specially and almost exclusively merits the attention of those 
who are qualifying themselves for the line of service in which it will 
become their duty to administer justice to our ffindu subjects, accord- 
ing to their own laws. 

A very ample compilation on this subject is included in the 
Digest of Hindd law, prepared by Jagannd,tha under the direction of 
Sir William Jones. But copious as that work is, it does not supersede 
the necessity of further aid to the study of the Hindu law of inheri- 
tance. In the preface to the translation of the Digest, I hinted an 
opinion unfavourable to the arrangement of it, as it has been executed 
by the native compiler. I have been confirmed in that opinion of the 
, compilation, since its publication ; and indeed the author s method of 
discussing together the discordant opinions maintained by the lawyers 
of the several schools, without distinguishing in an intelligible manner 
which of them is the received doctrine of each school, but on the con- 
trary leaving it uncertain whether any of the opinions stated by him 
do actually prevail, or which doctrine must now be considered to be 
in force and which obsolete, renders his work of little utility to persons 
conversant with the law, and of still less service to those who are not 
versed in Indian jurisprudence; especially to the English reader, for 
whose use, through the medium of translation, the work was particu- 
larly intended. 

Entertaining this opinion of it, I long ago undertook a new com- 
pilation of the law of successions with other collections of Hindd law, 
under the sanction of the Government of Bengal, for preparing for pub- 
lication a supplementary Digest of such parts of the law as 1 might 
consider to be most useful, its final completion and publication have 
been hitherto delayed by important avocations ; and it has been judged 
mean time advisable to offer to the public in a detaclied form, a 
complete translation of two works materially connected with that com- 
pilation. 

They are the standard authorities of the Hindu law of inherittoce 
in the schools of Benares and Bengal respectively ; and considerable 
adv^antage must be derived to the study of this branch of law, from ac- 
cess to those authentic works, in which the entire doctrine of each 
school, with the reasons and arguments by ’^hicli it is supported, may 
be seen at one view and in a connected' shape. 

In a general compilation, where the authorities are greatly multi- 
plied, and the doctrines of many different schools, and of numerous 
authors are contrasted and compared, the reader is at a loss to collect 
the doctrines of a particular school and to follow the train of reasoning . 
by which they are maintained. He is confounded by the perpetual 
conflict of discordant opinions and jarring deductions ; and by the 
fi'equeut transition from the positions of one sect to the principles of 
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another. Tt may be useful then, that such a compilation should be 
preceded by the separate publication of the most approved works of 
each school. By exhibiting in an exact translation the text of the 
author with notes selected from the glosses of his commentators or 
from the works of other writers of the same school, a correct know- 
ledge of that part of the Hindti law, which is expressly treated by him, 
will be made more easily attainable, than by trusting solely to a gene- 
ral compilation. The one is best adapted to preparatory study ; the 
other may afterwards be profitably consulted, when a general, but 
accurate knowledge lias been thus previously obtained by the separate 
study of a complete body of doctrine. 

These considerations determined the publication of the present 
volume. It comprehends the celebrated treatise of Jimtita- v5hana on 
successions, which is constantly cited by the lawyers of Bengal under 
the emphatic title of D%a-bhSga or ^'inheritance;'’ and an extract 
from the still more celebrated Mit^kshard, comprising so much of this 
work as relates to inheritance. The range of its authority and influ- 
ence is far more extensive than that of Jimdta-v^hana's treatise; for 
it is received in all the schools of Hindd law, from Benares to the 
southern extremity of the peninsula of India, as the chief groundwork 
of the doctrines which they follow, and as an authority from which 
they rarely dissent. 

The works of other eminent writers have, concurrently with the 
Mit^kshar^, considerable weight in the schools of law which have res- 
pectively adopted them ; as the Smrti ChandrikS* in the south of 
India ; the ChintSmani, Eatn^cara and VivSda-chandra*f at Benares, 
and the Maydkha§ among the MarahiCttas : but all agree in generally 
deferring to the authority of the Mitakshara, in frequently appealing to 
its text, and in rarely and at the same time modestly dissenting from 
its doctrines on particular questions. The Bengal school alone, having 
taken for its guide Jimuta-valianas treatise, which is on almost every 
disputed point, opposite in doctrine to the Mit^kshSra, has no defe- 
rence for its authority. On this account, independently of any 
other considerations, it would have been necessary to admit 
into the present volume cither his treatise, or some one of 

* By DevaLtl^-bliatta. This excellent treatise on judicature is of great and almost 
paramount authority, as I am informed, in the countries occupied by tlie Hindu nations 
of Dravira, Tailanga, and K^rnafca, inhabiliug the greatest part of the peninsula or 
Bekbin. • 

f Yivcida cliintamai^i, Vyavahara chint'iraani, and other treatises of law by Va- 
chespatinnyra. Vivada ratnakara, Vyavahara ratndkara and other compilations by Pan- 
ditas employed by Cha 9 de 9 vara ; Vivada-chaudra by Mi^4ru miqra or rather by his 
aunt Lakhima or Lakshmi-devf. 

t Vframitrodaya, an ample and very accurate digest by Mitra mi9ra. Yivada- 
tdndnva and other works of Kamalacara. 

§ Vyavahara-mayukba and other treatises by Nilakantha. 
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the abridgments of his doctrine which are in use, and of which 
the best known and most approved is Raghunandana’s Dfty^-tStva. 
But the preference appeai'ed to be decidedly due to the treatise of JIm6- 
ta-v^hana himself ; as well because he was the founder of this school, 
being the author of the doctrine which it has adopted ; as because the 
subjects, which he discusses, are treated by him with eminent ability 
and great precision ; and for this further reason, that quotations from 
liis work, or references to it, which must become necessary in a general 
compilation of the Hindd law of inheritance, can be but very imper- 
fectly intelligible without the opportunity of consulting the whole text 
of his close reasoning and ample disquisitions. 

Having selected, for reasons which have been here explained, the 
DSya-bhSga of J imuta-vfthana and the MitSkshari on inheritance, for 
translation and separate publication, I was led in course to draw the 
chief part of the annotations necessary to the illustration of the text, 
from the commentaries on those works. Notes have been also taken 
from original treatises, of which likewise brief notices will be here 
given, that their authority may be appreciated. 

In the selection of notes from commentaries and other sources, 
the choice of them has not been restricted to such as might be necessary 
to the elucidation of the subject as it is exhibited in the English ver- 
sion ; but variations in the reading and interpretation of the original 
text have been regularly noticed, with the view of adapting this trans- 
lation to the use of those who may be induced to study it with the 
original Sanserit text. The mere^ English reader will not be detained 
by these annotations, which he will of course pass by. 

Having verified with great care the quotations of authors, as far 
as means are afforded to me by my own collection of Sanscrit law books 
(which includes, I believe, nearly all that are extant ;) I have added at 
the foot of the page notes of reference to the places in which the 
text are found. They will be satisfactory to the reader as demonstrat- 
ing the general correctness of the original citations. • The inaccuracies, 
which have been remarked, are also carefully noticed. They are few 
and not often important. 

The sources, from which the annotations have been chiefly drawn, 
are the following. 

The commentary of QrikrshnaTerk^lankSraon the D^ya-bhfiga of 
Jimfita-vShana has been chiefly and preferably used. This is the 
most celebrated of the glosses on the text. It is the work of a very 
acute logician, who interprets his author and reasons on his arguments, 
with great accuracy and precision ; and who always illustrates the text, 
generally confirms its positions, but not unfiequently modifies or 
amends them. Its authority has been long gaining ground in the 
schools of law throughout Bengal ; and it has almost banished from 
them the other expositions of the DSya-bhfiga ; being ranked, in general 
estimation, next after the treatises of Jimfita-vShana and of Raghu- 
nandana. 
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An original treatise by the same author, entitled D^ya-krama-san- 
graha, contains a good compendium of the law of inheritance .according 
to Jimdta-v^hana's text, as expounded in his commentary. It has 
been occasionally quoted in the notes : its. authority l^ing satisfactorily 
demonstrated by the use which was made of it in the compilation of 
the Digest translated by Mr. Halhed; the compilers of which tran- 
scribed largely from it, though without acknowledgment. 

The earliest commentary on Jimuta-v Uliana is that of (^rin5»tha 
Ach^rya Chud^mani. It has been constantly in ^rlkrshna’s view, who 
frequently copies it ; but still oftener cites the opinions of Chud^mani 
to correct or confute them. Notwithstanding this freijuent collision of 
opinions, the commentary of Cliiid^mani must be acknowledged as in 
general, a very excellent exposition of the text ; and it has been use- 
fully consulted throughout the progress of the translation, as well as 
for the selection of explanatory notes. 

Another commentary, anterior to Qrikrshna’s, but subsequent to 
ChMSmani’s, is that of Achyuta Chakravai*ti, (author likewise of a com- ' 
mentary on the ^r^ddha viv(^ka.) It is in many places quoted for re- 
futation, and in more is closely followed by (Jrikrshna, but always 
without naming the author. It contains frequent citations from Chd- 
d^mani, and is itself quoted wfth the name of the writer by Mah^ 9 vara. 
This work is upon the whgle an able interpretation of the text of Jimh- 
ta-v^hana, and has horded much assistance in the translation of it, 
and furnished many notes illustrating its sense. 

The commentary of Mahe(;vara fs posterior to tliose of Chiid^mani 
and of Achyuta, both of which are cited in it ; and is probably anterior 
to Qrikrshna’s or at least nearly of the same date, if my informa- 
.tion concerning these authors he correct for they appear to have been . 
almost contemporary ; but Mahd^vara seemingly a little the elder of 
the two. They differ gi'eatly in their expositions of the text, both as 
to the meaning and as to tlie manner of deducing the sense : hut neither 
of them affords any indication of his having seen tlie other s work. A 
comparison of these different and independent interj)retations has been 
of material aid to a right understanding and correct version of obscure 
and doubtful passages in JimiUa-vfihana’s text. 

Of the remaining commentaries, of which notices had been obtain- 
ed, only one other has been procured. It bears the name of Raghu- 
nandana, the author of the Smiti-tatva, and the greatest authority of 
Hindti law in the proVince of Bengal. In proportion to the celebrity 
of the writer was the disappointment experienced on finding reason to 
distrust the authenticity of the work. But not being satisfied of its 
genuineness, and on the contrary suspecting it strongly of bearing a 
borrowed name, T have made a very sparing use of this comraeutary 
either in the version of the text or in the notes. 


* Great grandsons of both these writers were living in 1806 : and the grandson 
daughter’s son) of ^rlkfshna was alive in 1790. ]3oth consequently must have lived 
in the first part of the last century. They are modern writers; and 9rilii‘shna is appa* 
rcntly the most recent. 
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The Diya-tatva, or so much of the Smrti-tatva as relates to 
inheritance, is the undoubted composition of Raghunandana ; and in 
deference to the greatness of the author*s name and the estimation in 
which his works are held among the learned Hindhs of Bengal, has been 
throughout diligently consulted and carefully compared with Jimhta- 
vdhana’s treatise, on which it is almost exclusively founded. It is 
indeed an excellent compendium of the law, in which not only Jinitita- 
vShana’s doctrines arc in general strictly followed, but are commonly 
delivered in his own words in brief extracts from his text. On a few 
points, however, Raghunandana has differed from his master ; and in 
some instances he has supplied deficiencies. These, as far as they have 
appeared to be of importance, have furnished annotations ; for which 
his authority is of course quoted. 

A commentary by KS9ir5ma on Raghunandana’s D5ya-tatva, has 
also supplied a few annotations, and has been of some use in explaining 
J imuta-vSliana’s commentators, being written in the spirit of their ex- 
positions of that author’s text, particularly (yrikfshna’s gloss ; and often 
in the very words of that commentator. 

The Daya-rahasya or Smrti-ratnavali of RSma-n^tha Vidy<1- 
VSeh^spati, having obtained a considerable degree of authority in some 
of the districts of Bengal, has been frequently consulted, and is some- 
times quoted in the notes. It is a work not devq^d of merit : but, as it 
differs in some material points from both Jimdta-vShana and Raghu- 
nandana, it tends too much to unhinge the certaint}^ of the law on 
some imporiant questions of very frequent recurrence. The same au- 
thor has written a commentary on Jimuta-vSliana’s D/iya-bh%a, and 
makes a reference to it at the close of his own original treatise. My 
researches, however, and endeavours to procure a copy of it, have not 
been successful. I should else have considered it right to advert fre- 
quently to it in the illustrations of the text. 

Other treatise on inheritance according to the doctrines received 
in Bengal, as the Daya-nirnaya of 9rikara bhattSchSfya and one or two 
more which bave fallen under my inspection, are little else than epitomes 
of the work of Raghunandana or of Jimfita-v$hana: and on this ac- 
count have been scarcely at all used in preparing the present publi- 
cation. 

The remaining names, which occur in the notes, are of works or 
of their authors belonging to other schools. These are rarely, I may 
say never, cited, unless for variations in tlje reading of original text of 
legislators; excepting only the Viramitrodaya of Mitra-mi 5 ra ; from 
whose work a few quotations may be found in ihe notes, contradicting 
passages of the text. This author, in the compilation mentioned, 
uniformly examines and refutes the peculiar doctrines maintained 
by Jimfita-vihana and Raghunandana: but it did not faU within 
the design of the present publication to exhibit the controversial 
arguments of the modern opponents of the Bengal school ; and quota- 
tions from his work have been therefore sparingly inserted in the notes 
to Jlmiita-v^hana’s treatise. 
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The commentaries on the MitffiksharS of Vijhfine^vara are less 
numerous. Of four, concerning which I have notices, two only have 
been procured. The Subodhini by Vicvecvara bhatta : and a com- 
mentary by a modem author, BSlam-bhatta. 

The Subodhini is a collection of notes elucidating the obscure 
sages of the MitSkshar^, concisely, but perspicuously. It leaves few diffi- 
cmties unexplained, and .dwells on them no further than is necessary to 
their elucidation. The commentator is author likewise of a compilation 
entitledMadanap^rijSta, chiefly on religious law, but comprising a chap- 
ter on inheritance, a topic connected with that of obsequies. To tliis 
work he occasionally refers from his commentary. Both therefore have 
been continually consulted in the progress of the translation, and have 
furnished a great proportion of the annotations* 

B^lam-bhatta’s work is in the usual form of a perpetual comment* 
It proceeds, sentence by sentence, expounding every phrase, and every 
term, in the original text. Always copious on what is obscure, and 
often so on what is clear, it has been a satisfactory aid in the transla- 
tion, even where it was busy in explaining that wliich was evident : for 
it has been gratifying to find, though no doubts were entertained, that 
the intended intrepretationdiad the sanction of a commentator. Bflam^ 
bhatta s gloss in general folio wft the Subodhini as far as this goes. It 
has supplied annotations where Vi^ve^vara's commentary was silent ; 
or where the explanation, couched in Vi^ve^vara’s concise language^ 
might be less intelligible to the English reader. 

Vijnane^vara’s Mit^kshar^ being a commentary on the institutes 
of Y<^jn^valkya, it has been a natural suggestion to compare his expo- 
sitions of the law, and of liis author's text in particular, with the com- 
mentaries of other writers on the same institutes, viz., the ancient and 
copious gloss of Apar^rka of the royal house of SilSra, and the modem 
and succinct annotations of Sfilap^ni in liis comment entitled DipakalikS. 
A few notes have been selected from both these works, and chiefly from 
that of Apar^rka. 

For like reasons the commentators on the institutes of other 
ancient sages have been similarly examined ; they are those of MedhS- 
tithi and Kulltika bhatta on Manu ; Haradatta’s gloss on Qautama, 
which is entitled MitSkshar^ ; Nanda-pandita s commentary under the 
title of Vaijayanti, on the institutes which bear the name of the god 
Vishnu ; and those of the same author, and of M^dhava ich^rya, on 
Par^9ara, • 

Nanda-pandfita is author also *0! an excellent treatise on adoption^ 
entitled Dattaka-mim^iis^, of which much use has been made, among 
other authorities, in the enlarged illustrations which it has been juc^ea 
advisable to add to the short chapter contained in the Mitllkshara on 
this important topic of Hindd law. 

The same writer appears, from a reference in a passage of his gloss 
on Vishnu, to have composed a commentary on the MitSksliarS under 
the title of PratitSksharS. Not having been able to procure that work, 

u. 
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but concluding that the opinions, which the writer may have there de- 
livered, correspond with those which he has expressed in his other im- 
positions, I have made frequent references to the rest of his writings, 
and particularly to his commentary on Vishnu, which is a very excel- 
lent and copious work, and might serve, like the MitiksharS, as a body 
or digest of law. 

All the works of greatest authority in the several schools which hold 
the Mitikshari in veneration, have been occasionally made to contri- 
bute to the requisite elucidation of the text, or have been cited when 
necessary for such deviations from its doctrine, as it has been judged 
right to notice in the annotations. It will be sufficient to particularize 
in this place the Viramitrddaya before mentioned, of which the greatest 
use has been made ; that compilation conforming generally to the doc- 
trines of the MitAkshark, the words of which it very commonly cites 
with occasional elucidations of the text interspersed, or with express 
interpretations of it subjoined, or sometime with the substitution of a 
paraphrase for parts of the original text. All these have been found 
useful auxiliaries to the professed commentaries and glosses. . 

This brief account of the works from which notes have been select- 
ed or aid derived, will sufficiently make known the plan on which the 
text of the MitSkshar^ and that of Jlm6ta-v^hana have been trans- 
ated and elucidated, and the materials which have been employed for 
that purpose. It is hardly necessaiy to add, by way of precaution to 
the reader, that he will find distinguished by hyphens, whatever has 
been inserted from the commentaries into the text to render it more 
easily intelligible ; a reference to the particular commentary being 
always made in the notes at the foot of the page. 

Concerning the history and age of the authors whose works are 
here introduced to the attention of the English reader, some informa- 
tion will be expected. On these points, however, the notices, which 
have been collected, are very imperfect, as must ever be the case in re- 
gard to the biography of Hindti authors. 

^ara, often called VijJf^na-yogi, the author of the Mi- 
tiksharS, is known to have been an ascetic, and belonged, as is 
affirmed, to an order of Sannyfeis, said to have been founded by 
Sankara-fich^rya. No further particulars conceniiiig him have been 
preserved. A copy of his work has indeed been shown tp me, in which 
at its close, he is described as a contemporary of VikramSditya. But 
the authority of this passage, which is wanting in other copies, is not 
sufficient to ground a belief of the antiquity of the book ; especially as 
it cannot be well reconciled to the received opinion above noticed of 
the author’s appertaining to a religious order founded by Sankara- 
iicheirya, whose age caimot be carried further back at the utmost than 
a, thousand years. The limit of the lowest recent date which can pos- 
sibly be assigned to this work, may be more certainly fixed from the 
ascert^ned age of the commentary ; the author of which composed 
likewise (as already observed) the Madana-pirijiCta so named in honor 
of a prince called Madana-pifla, apparently the same who gives title to 
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the Madana-vin6da, dated in the fifteenth century of the Sambat era.* 
It may be inferred as probable, that the antiquity of the Mit^kshar4 
exceed 500 and is short of 1,000 years. If indeed Dhfire 9 vara, who is 
firequently cited in the MitSksharS as an author, be the same with the 
celebrated Bhoja, whose title may not improbably have been 
given to a woi*k composed by his command, according to a practice 
which is by no means uncommon, the remoter limit will be reduced by 
more than a century ; and the range of uncertainty as to the age of 
the Mitiiksharii will contracted within narrower bounds. 

Of Jimdta-v^hana as little is known. The name belongs to a 
prince of the house of Sil5ra, of whose history some hints may be 
gathered from the fabulous adventures recorded of him in poptdar 
tales ; and who is mentioned in an ancient and authentic inscription 
found at Salset.*f“ It was an obvious conjecture, that the name of this 
prince might have been aflixed to a treatise of law composed perhaps 
under his patronage or by his directions. That however is not the 
opinion of the learned in Bengal ; who are more inclined to suppose, 
that the real author may have borne the name which is affixed to his 
work, and may have been a professed lawyer who performed the func- 
tions of judge and legal adviser to one of the most celebrated of the 
Hindu sovereigns of Bengal, ^o evidence, however, has been adduced 
in support of this opinion ; and tlie period when this author flourished 
is therefore entirely uncertain. He cites several earlier writers ; but, 
their age being not less doubtful than his own, no aid can be at present 
derived from that circumstance, towards the determination of the limits 
between which he is to be placed. His commentators suppose him in 
many places to be occupied in refuting the doctrines of the Mitliksharfi, 
Probably they are right ; it i.s however possible, that he may be there 
refuting the doctrines of earlier authors, which may have subsequently 
been repeated from them in the latter compilation of Vijhfine^vara. 
Assuming, however, that the opinion of commentators is correct *, the 
age of Jimfita-v^hana must be placed between that of VijSilne^vara, 
whose doctrine he opposes, and that of Raghunandana who has follow- 
ed his authority. Now Raghunandana s date is ascertained at about 
three hundred years from this time ; for he was pupil of VSsudeva 
S^rvabhauma, and studied at the same time with three other disciples 
of the same preceptor, who likewise have acquired great celebrity ; viz., 
Siromani, KishnSnanda, and Chaitanya : the latter is the well known 
founder of the religious order and sect of Vaishnavas so numerous in 
the vicinity of Calcutta, and so notorious for the scandalous dissolute- 
ness of their morals ; and, the date of his birth being held memorable 
by his followers, it is ascertained* by his horoscope, said to be still pre- 
served, as well as by the express mention of the date in his works, to 
have been 1411 of the Saka era, answering to Y. C. 1489 : consequent- 
ly Raghunandana, being his contemporaiy^, must have flourished at the 
beginning of the sixteenth century. 


* 1431 Sambat; answeriog to A. D- 1375. 
f Asiatic Rcscarclits, Yol. 1, p. 357* 
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CHAPTER 1. 


Partition of Heritage defined and explained. Two periods of 
partition of the Father's ivealth. 


1. Partition of heritage, on the subject of which various con- 

troversies have arisen among intelligent persons (not 
comprehending the precepts of Manu and the 
’ rest) should be explained for their information Hear 

it, O ye wise ! 

2. First, the term Partition of Heritage (dSyabh&ga) is e^mound- 

2. Partition of subject, N^rada says, '""^ere a 

heritage, describ- division of the paternal estate in instituted by 
ed by Narada, as sons, that becomes a topic of litigation, called by the 
a head of action. Partition of Heritage.’’* 


ANI^OTATIONS. 

2. Division of the estate.] Partition is an act adapted to ascertain propertj ; as 
will be subsequently explained. Division of patrlmonv by sons, or a distribution of 
which they are the makers, is partition of heritage. The wealth, in regard to which 
that is especially instituted, or is executed by the persons making it, with one accord, 
. or by the intervention of arbitrators or the like, is denominated by the wise a subject of 
litigation* , Such is the construction of the text. 


* Narada 13, 1, 



182 


HINDU' LAW-BOOKS. 


3. What came from the father is paternal and this significwS 
property arising from tne father s demise. The ex- 
pressions paternal” and “ by sons” both indicate any 
relation : for the term ‘‘ partition of heritage” is nsed 
for a division of the goods of any relation by any re- 
latives. Accordingly NSreda, having premised “par- 
tition of heritage” as a topic of litigation, (§2) shows 
under that head of actions, the*distribution of effects 
left by the mother and the rest.* So Manu, likewise, 
premising inheritance,"!' but without employing the word father or any 
other specific term, pj opounds the division of effects of any relative. 


3. Exposition 
of his text. 

Inheritance in- 
cludes succession 
io the goods of 
any relation. 


ANNOTATIONS. 


Or the meaning may be, in a coutroverej or law-suit wherein partition of patrimonj 
is instituted by sons, the subject of litigation is entitled division of heritage. Achyuta. 

Cliudamani, and the rest of the commentators on Jimuta Vuhana’s treatise, exhibit 
many variations in the reading and interpretation of the passage here cited from Na* 
rada ; and have entered into long disquisitions on 'the different exposit ions of the text. 
The principal disagreement is in regard to the relative pronoun.J There is not, how- 
ever, any essential difference in the results of the various interpretations. 

Some, observes ^rlkfshna, inlerprct the pronoun (yatra) in the causative seventh 
case, making it relate to the term “ topic of litigation/^ and they thiu^ explain the text : 
* That sulnect of controversy, on account of which a division of patrimony, or distribu- 
tion of it by lots, is executed by sons, has been termed partition of heritage/ 

Maheqvara, who adopts this interpretation, states the consequent meaning thus : 
‘ that topic of litigation, which consists in the ascertainment of property whether effect- 
ed by arbitrators or by the parties, and, for the sake of which ascertainment, a division 
of .patrimony is executed by sons, such as casting of lots or other act separating pro- 
perty, is called by the sages partition of heritage/ 

Talking tlie pronoun in the nominative case, cither by so reading it, or by the 
license which justifies anomalies in sacred writings, the pasSage is by some explained 
(as is remarked by commentators) ‘ the division of patrimony, which is instituted by 
sons, is called partition of heritage.’ 

After noticing the various readings, 9*’lJ^^3hna adds, ' certain writers, however, ex- 
pound the term patrimony, in the distributive sixth case. Accordingly, the import of 
the text, consonantly to their opinion, is “the portion of th^ paternal estate, for which 
a partition is instituted by sons, is division of heritage.” Agreeably to this interpreta- 
tion, likewise, the wealth must be understood to be the subject of the action.* § 


Nirada 13. 2. Vide infra, C. 4. Sect. 2. § 13. 

t Most copies and quotations of the text read it yatra, “ where” or “ in whioh.’* 
But some read yaltu ; and others yastu ; but which.” 

§ The author of the D4ya rabasya gives the preference to this interpretation. 
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4. The term heritage,” by derivation, signifies what is riven.” 

However, the use of the verb {ai) is here secondary or 

4. ^ Derivation metaphorical ; since the same consequence is produced, 

of daya. heritage, i^amdv, that of constituting another's property after 
from da, to give, the previous right of a person who is dead, 

or gone into retirement, or the like. But there is no abdication of the 
deceased and the rest in regard to the goods. 

5/ Therefore, the word heritage” is used to 

5. Definition of signify wealth, in which property, dependant on rela- 

heritage. tion to the former owner, arises on the demise of that 

owner.^ 

6. Is the partition of heritage a splitting of the divided thing 

into integrant parts ? Or does partition consist in the 

6. Partition is chattels not being united with the heritage of a co- 

not a splitting of ^ position is not correct ; for the heritage 

thp ftself would be destroyed. Nor is the second accurate: 

it from tiie co- for, though goods be conjoined, it may be said, “ this 
heir*s goods. chattel, which was before parted, is not my property, 

but my brother s.” 

7. Nor can it be affirmed, that partition is the distribution to 

particular chattels, of a right vested in all the co-heirs, 

7. Nor a dis- through the sameness of their relation, over all the 
tribution of a ge- goods. For relation, opposed by the co-existent claim 

ScSars^”^ another relative, produces a right (determinable by 

partition) to portions only of the estate : since it would 
be burdensome to infer the vesting and divesting of rights to the 


ANNOTATIONS. 

4. Heritage signifies what is given.’H Since the verb to give signifies the will 

be this no longer mine,”' which has the effect of vesting property in another ; and 
— pvist in the proposed case, therefore it here merely signifies any act 

yviiiuu — , ’» ®“ch as the demise of the former 

owner, his retirement, &c. Achyuta. 

a relinquishment on the part of the person deceased, 
ull “ be this no longer mine,” and operating to annul 
the former property, fiagli. Uaya-rarva. 

5. " Heritage” is used to signify.] The term heritage signifies by acceptation 
property vested in a relative, in respect of wealth, in right of relation to its former 
owner (as son or otherwise), on the extinction of his property. Ragh. Daya-tatva. 

6. The heritage itseif would be destroyed.] Meaning an inheritance consisting of 
an individual, as an ox, a slave or the like. If divided by a distribution of parts, the 
destruction of it would be the coilsequepce. Mah^ 9 vara. 

7. Nor can it be affirmed.] The author here censures the doctrine of the Mitak- 
shara, Ragh. on the Dayabhaga 


* Or according to another reading of his passage, ” on the extin^on of his owner- 
ship.” For in some copies, and in certain quotations of the passage,' it is written tat- 
Bvamy4param ; and several of the commentators appear to have so read it. But 
Mahe^vara states this as the sense of the phrase, and the other tat-svamy4param as the 
original text. 
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whole of the paternal estate ; and it would he useless, as there would 
not result a power of aliening at pleasure. 

8. The answer is : partition consists in manifesting* [or in parti- 
cularizing]'f by the casting of lots or otherwise, a pro- 
8. Deinition. perty which had arisen inlands or chattels, but which 
of partition. extended only to a portion of them, and which Vas 

previously unascertained, being unfit for exclusive appropriation, be- 
cause no evidence of any ground of discrimination existed. 


ANNOTATIONS. 

He canvasses the opinion of the Maifchilas. Mahetjvara. 

8. Partition consists.] Ra^]^liunandana, in his Daya-tatva, quotin/^ Jlmtita Vahana’s 
definition to refute it, has a little varied the terms of it, by blending both the 
explanatioijs proposed by that author (S 8 and 9). “Some,*' he says, '^allege, tliat parti- 
tion, which takes place by reason of the co-existence of other relatives, [who have an- 
equal right of successionj:] is a particular ascertainment of property arisen in lands or 
chattels, (extending to a part only, but unlit for special use ana appropriation, because 
grounds of discrimmation are wanting;) by the casting of lots or other means, which 
determine, that a particular chattel belongs to a particular person.” To this he objects, > 
that “ the definition is not accurate : for how may it be certainly known, since no text 
declares it, that the lot, for each person, falls precisely on that article which was already 
his ? Again, if wealth be gained, after the father’s demise, by a brother using one of two 
horses which belonged to the father, is universallytacknowledced, that two shares of it 
appertain to the acquirer ; and one to any other co-heir. In such a case, when the origi- 
nal property is subsequently divided, if that very horse bo obtained by the acquirer, 
then, according to the opinion of those who afiirm partial rigiits, the horse was already" 
his; why then should another brother share the wealth gained by him ? But, if the^ 
horse be obtained by another co-heir, equal participation of wealth so acquired would be- 
proper, since it is pained by tlie personal labour of the one and by the work of a horse 
belonging to the other.” 

Raghunandaua then slates his own definition. “ But, in fact, partition is a distri- 
butive adjustment, by lot or otherwise, of the pr operty of relatives vested in them, over 
the whole wealth, in right of the same relation, upon the extinction of the former owner’s 
property. The vesting and divesting of property over the whole estate are inferred, in 
like manner as the divesting of partial rights over portions, and vesting of a common 
right over the whole, are deduced in the instance of re union of co-heirs.” 

priktshna, in his commentary on the work of Jlinuta-vahana, endeavours to repel 
Raghunandana’s objection. He cites his reasoning nearly in the exact words, and re- 
plies, “The objection, which is thus proposed by the learned author, is not right. Tor, 
according to the opinion of those who contend for the doctrine of partial rights, undi-. 
vided is the sense of the term common :§ and, since the nature of it is not dianged by 
denying a general right, the objection, alleged by the opponent, cannot be valid.” 

After thus endeavouring to vindicate his author, ^i^ktshna proceeds to state the 
concurrent opinions of Harinatha, Vijriane 9 vara, Vdchespati Miqra and others who main- 

— ,p 

* So the term, here employed, is explained by Chud-amapi. 

f Achyuta and ^rtkfishna expound the term ** making it positive, that a certain 
thing appertains to a certain individual.” 

t So the sentence is supplied by the commentator Ka^irama Y^chespati, who re- 
marks, that the observation in the text is made, because no partition would be 
necessary were there no other relative. 

§ As used in texts concerning participation in acquired property. Ror examplei 
“ When a mau acquires wealth by valor, relying on any common vehicle or weapon,, 
the brethren shall be sharers in it.” This note is suggested by an equivalent insertion 
in the passage itself, as quoted by the commentator on the D<lya-tatva. 
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9. Its literal 
nieaiiiiig. 


9. Or partition is a special ascertainment of pro- 
perty, or making of it known [by reference of a parti- 
cular share to a particular person.*] 


. 10. Even in the case where a single article, as a female slave, a 
m cow, or the like, is common to many, the property is 

10. Thedefini- by separate use, in carrying burdens, or in 

milking, during specific periods, in turn, as directed 
by Vrhaspati. “ A single female slave should be em- 
ployed on labour in the houses [of the several co-heirs] 
successively, according to the number of shares : — and 
water of wells or ponds is drawn for use according to 
need [without stint] — such property [as is regularly 
not divisible] should be distributed by equitable adjustment ; else it 
would be useless [to the owners]”. These three half stanzas occur in 
many places, [as quotations from this author,] though not found in their 
regular order [in his institutes of law.*f*] 


tion holds good in 
the case even of a 
single article ; the 
right to •which may 
be shared as pro- 
vided by Yihas- 
pati. 


ANNOTATIONS. 


tain, that “pariiiion does annul a previous right and become the cause of the property, 
as inferred in tlie instance of partiftoii made by a father adding reasons, W'liich are 
similady cited by the commentator on the Daya-taiva, with the remark,* “that the 
opinion delivered by Raghunandana is conformable to that doctrine ” Whence also 
Jai;anna!:ha, in the digest of Hindu law, concludes, that “ R ighunaiidana’s opinion is 
indirectly admitted even by pilktshna/* 

9. Or partition is &c.] This abridged definition of partition is intended by the 
author for a literal interpretation of the term vibhfiga, conformably with its derivative 
sense ; assuming, that the radical verb, bhaj, signifies to make known ; either “ because 
roots have numerous significatious,” according to the remark of Achyuta ; or “ because 
that import is deduciblc from the proper meaning of the verb bhaj, to serve or adore/' 
as stated by Malicgvara in his note on this passage. 


By reference of a particular share to a particular persoD.j So ^rlktshna completes 
the sentence. He adds “the making of property known, here signifies the casting of lots 
or other operation tending to the ascertainment of the right,” 


10. As directed by Vrhaspati.] Raghunandana, in the Daya-tatva, citing the same 
text as propounding a distribution by difference of time, remarks, tliat “ the rise and ex- 
tinction of various periodical rights to the same individual, must evidently be here admit- 
ted ; or else a restriction of the general property vested in all.” 

Crikishna asks, “ if the articles be sold by the possessor during his own turn, with- 
out tne consent of the other periodical owners, does not the buyer obtain the complete 
property for all the periods ?” He replies, “ No : such interest only as the vendor neld, 
IS vested by the purchase in the buyer; and thus the purchaser, standing in the place of 
the seller, has the use of tfie article in turn with the other proprietors.” 


“ In the houses of the several co-heirs successively.”] According to some copies of 
Raghunandana’s Daya-tatva, the reading is “ on .successive days” dine dine, instead of 
grhe grhe “ in the houses successively.” But the latter is the reading of the passage 
as cited in oilier compilations- The whole passage, as it is here quoted by Jlmuta- 
vdhana, consists of portions of three different stanzas ; which in Vi-naspati’s text arc 
remote and in a reversed order ; according to the quotation of the »text in the Snitti- 
Chandrikii Kalpataru and Ratiiakara, . 


yn'krshna. 
■j ^’likrblinu. 


Y 
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11. Docs it not follow from tlie text of N^rada, (^*let sons regu- 
larly divide the wealth when the father is dead*') 

11. Partition which authorizes sons to divide their father's effects 
no crea e decease,* that sons have not property therein 

before partition? nor can partition be a cause ^pro- 
perty, since that might be misunderstood as extending even^ the 
goods of a stranger. 


12. The answer is this : since it is the practice of all people to 
call an estate their own, immediately after the demise 

12. But the de- ^^eir father or other predecessor; and the right of 

is\t^s caLe! * property is acknowledged to vest without partition in 

the case of an only son ; the demise of the relative is 
the cause of property. Consequently there is no room for any mis- 
construction. 


13. Acquisition is the act of the acquirer ; and one, who has the 
state of ownership dependent on acquisition, is the ac- 

13. Acquisition q^j^er. Is not birth therefore, as the act of the 6on, 

^ rightly deemed his mode of acquisition ? and have not 
sons, consequently, a proprietary right, during their 
father’s life, [even without his being degraded or otherwise disquali- 
fied ;’!*] and not by reason of his demise ? and therefore is it declared 
in some cases birth alone [is a mode of acquisition,;!;] as in the in- 
stance of a paternal estate.” 


14. oiiowii 10 
an erroneous 
supposition. 


That is not correct : for it contradicts Mann and the rest 
After the [death of the] father and the mother, the 
brethren, f’eing assembled, must divide equally the 
paternal e.stal,( f(»r they have not power over it, while 
their parents live.”§ 


ANNOTATIONS. 

11, Does it not follow &c.] Does partition ascertain a pre-existent right? Or 
does it create the right itself? To both tiiese doctiines objections are here proposed. 
Sons have not propertjr before partition : for the fat her’s property, suggested by the re- 
lative case in the phrase, “ their father’s effects is aa obstacle to it. Consequently 
partition cannot be the ascertainment of a pre-existent right. 

Therefore, the property of the father, though deceased, woidd subsist until partition 
took place. Such is the import of the objection. Admitting this, and the inference that 
property arises from partition alone, and that the father’s property is thereby divested ; 
wiiafc arm enables? The author replies ‘qiaitition cannot be a cause of property.’* 
Mahe^vara. 

Nor can it extinguish a former right. Tor^it might else be supposed, tliat, if stran- 
gers cast lots for the goods of one with whom they are unconnectea, the property of the 
owner would be thereby annulled, and the right vested in the strangers. 


* Narada, 13. 2. 

f ^Jrlklshna furnishes thi^yciauHC, 

J Supplied on the antlinr'ty of C;-n'krNhn« and other commentators. 
I 3Iann, 0, 101. 
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15. Manu, (§14.) 
denies the son's 
right in his father’s 
life time. 


15. This text is an answer to the question, why 
partition among sons is not authorized, while their 
parents are living : namely because they have not 
ownership at that time.” 


1 6. It should not be argued, that the text intends want of inde- 
' 16. His text can- pondence, like another passage of the same author, 
not intend mere concerning acquisitions by a wife or son for there is 
dependence and no evidence of property then vested ; but, in the other 
control. instance, dependence is rightly supposed to be meant, 

since property is suggested by the phrase “ what they earn” or acquire. 


• 17. The son's 
property in his 
own gains is re- 
quisite to his per- 
formance of religi- 
ous rights there- 
with. 


17. Besides it would contradict revealed law, if 
these persons had not ownership even in that which is by 
them earned ; since religious rites, enjoined by the holy 
rite, and which must be effected by means of their 
own wealth, would be prevented. 


1 8. Devala de- 
nies the son's 
riglitsinthe goods 
of liis father yet 
living. 


18. Devala, too, expressly denies the right of 
sons in their fatlier’s w ealth. “ When the father is 
deceased, let the sons divide the father's w ealth : for 
sons have not? ownership while the father is alive . and 
free from defect.” 


19. Besides, if sons Ixad property in their fathers 
wealth, partition would be demandable even against 
his consent : and there is no proof, that property is vest- 
ed by birth alone ; nor is birth stated in the law as 
means of acquisition. 


10. No autho- 
rity declares a 
right by birth. 


ANNOTATIONS. 

17. Besides it would contradict the revealed law.] It would contradict those pas- 
sages of scripture which prescribe certain fasts and other religious rites to be observed 
by women. Mahe({vara. 

Neither should it he argued, that the religious ritrs may be accomplished with 
goods given for the purpose by the husband or father, &c. Tor, on that supposition, 
the husband’s relinquishment would vest property in his wife. But, in like manner as 
the right vests iu him immediately upon his wife's receipt of any thing from another per- 
son, 80 does it vest in him on her receipt of goods from himself, ^'’^htslina. 

18. Tree from defect.] llaghunandana, in the D4ya-tatva, interprets *‘free from 

defect,” not degraded, and •cites Narada (13. 3.) “ If the father be lost, or no longer a 
householder, &c.” § 32. ^ 

19. Nor is birth stated in the law as means of acquisition.] The author apparently 
alludes to a passage of Gautama cited in the Mitakshara, and which expressly declares 
*'by birth alone a man takes ownership of wealth : so the holy instructors maintain." 
Accordingly the commentators, Achyuta and ^riktshna, question the authenticity of the 
text : aS indeed it is not found in Gautama’s institutes, ^rfktshna says ‘Hhe text of 
Gautama, which is cited in the Mitakshard, is unauthorized ; or, if it be authorized, it 
relates to the case of one, whose father dies while the cliiid is in the mother's womb." 




^ Mamb 8, 416. 
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20. Relation of 
father and son, & 
demise of the 
father, are causes 
of property. 


20. In some places it is alleged : but tliere, 
by the mention of birth, the relation of father and son, 
and the demise of the father are mediately indicated 
as causes of property. 


21. The right of one may consistently arise from the act of 
another : for an express passage of law is authority 
for it ; and that is actually sefen in the world, since, 
in the case of donation, the donee’s right to the thing 
arises from the act of the giver ; namely from his re- 
linquishment in favor of the donee who is a sentient 
person. 


21. A right may 
accrue to one by 
t lie act of another; 
as in donation. 


22. Acceptance 
of a gift is not 
cause of pro- 


V. 


22. Neither is property created by acceptance ; since it would 
follow, that the accepter was the giver : for gift con- 
sists in tlie effect of raising another’s property ; and 
that effect would here depend on the donee, in like 
manner as a votary, though making a relinquishment 
of a thing offered to a deity, is not a sacriticor ; but 
the pi'iest alone is so denominated, as performing the 
act of presenting its relinquishment, which act was 
the purpose of the ceremony termed a sacrifice. Be- 
sides the word gift occurs in passages of law as" signifying something 
antecedent to acceptance. 


Kor gift pre- 
cedes acceptance. 


ANNOTATIONS. 

This commentator adds as a reason, “Else a father who had male issue, would not be 
independent in regard to his own goods.” He subjoins an interpretation similar to that 
which occurs in the Daya-tatva of Rnghuiiandana, where the passage is explained in an 
entirely different sense upon an altered reading of it: and, after proposing another ex- 
position of it, he concludes tlius ; It must be therefore understood to be the implied 
sense, that, because the relation of birth is superior to every other, a son, standing in 
that relation, has tlie right of succession to his father’s wealth immediately on the ex- 
tinction of his father’s right.” 

Raghunand ana’s interpretation is this. The text of Gautama, which is cited in the 
Mitakshara, signifies, ‘‘ the venerable teachers maintain, that, on the extinction of the 
fatlmr’s property, las sou, not any other relative, may take his goods, because sons 
have a right to the wealth of their natural father by the very relation of birth, by whicli 
they are nis issue, and which is superior to every other relation.” It does not mean, 
that sons have a right by birth in their father’s wealth, while his own property in it 
subsists; for ‘that would contradict the text of Devala. 

20. In some places.] That is, in some books, birth is so alleged. An authentic 
passage of this import, by a worldly writer, does occur, ktshna. 

21. From relinquishment in favour of a sentient person.] Since no right of 
ownership arises from mere relinquishment, such as the letting loose of a young bull [at 
a ftineral,] the author adds the condition “ in favour of one who is a sentient person.” 
frikishna. 

22. The word gift occurs in passages of law.] The particular passage of law 

which is here instanced, and the initial words of which are quoted by the author, is 
completed, with some variation, by the commentators Achyuta, frlktshna and 
Mahe 9 vara. Intending in his mind a proper object of his liberality, let the giv^r 
pour water on the grouufi [to ratify bis donation,] ' The ocean lias its bounds ; but a 
gift has no termination.” ' 
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23., Is not receipt acceptance ? 'for the affix, in 

23. A doubt the word svikdra, implies a thing becoming what it 

can^the^ ro^rt^ ^ making his own 

Recede tie appro^- kwrvan) what before was not his, constitutes appi*opri- 
priation ? ation or acceptance (svikSra.) How then can proper- 

ty be antecedent to that ? 

24. The answer is, though property had already arisen, it is now 
by the'act of the donee, subsequently recognizing it 
2i. Answer. Ke- for his own, rendered liable to disposal at pleasure : 
ceipt and accept- such is the meaning of the term ‘ acceptance’ or 

acquisition though ‘ appropriation.’ From its Msooiation with teaching, 
not creaiin^pro- assisting at sacntices,^ receipt (pratigraha) is, 

perty, but render- without question, a mode of acquisition, though it do 
irig it disposable. not immediately create property : for, in the case of 

assisting at sacrifices and so forth, property in wealth 
so gained arises solely from the gift of the reward. 


25. Survival may 
constitute the 
right of succes- 
sion. 

Either that., or 
demise must do so. 


25. Or the survival of the son, at the time of his 
father’s demise, may constitute his acquisition. Be- 
sides, in the case of goods left by a brother or other 
relative, the property of the rest of the brethren or 
other heirs, rmast, however reluctantly, be acknowledg- 
ed to arise either from his death or from the survival 
of the rest at the time of his decease. 


20. Hence [that is, because property is not vested in sons, while 
tju' fatlier lives, "f* or because property is not by birth, 

26. Mann, be- but by survival,:!: or because the demise of the ances- 
fore cited, de- ^ requisite condition, §] the passage before cited,! 

tlm ^^ather’s^^de- beginning with the- words “ after the [death of the' 
mise, byautlioris- father,” being intended to declare property vested at 
ing partition tliat period, [namely at tlie moment of tlie father’s de- 
tbeii. ceased] recites partition which of course then awaits 

the pleasure [of the successor.] For it cannot be a 


ANNOTATIONS. 

23. The affix implies.] The affix Chivi, which affects the first member of the 
compound term svikara, bears ttie imf^ort here stated. 

26. Recites partition.] The recital of partition is intended as an indication of pro- 
perty arising at that period. ^rtkrsHna. 

By the passage above (^^ted (Manu, 9. 104.) it is not understood, that partition 
must be made of the death of the ladier : but it is signified, that properfy, vdiich au- 
thorizes partition, takes effect froimhis demise. Mahe9vara. 

If property be truly vested at that period, then partition at pleasure follows of 
course. 

For a precept teaches only what was not otherwise known. Mahepvara. 

Manu, 10-76, and many similar passages, in which these are mentioned as three 
modes of earning wealth. j 

^rlktshna and Acbyiita. t Chudamani. § Hahetjvara. 

II Manu, 2. 104, vide Supra § 14. 

% So all the comment alors iulerprel this passage. 
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precept, since the same result [respecting the right of partition,* at 
pleasure, t] was already obtained [as the necessary consequence of a 
right of property.] 


27 . Nor can it be a restrictive injunction. For, as that is con- 
trary to the text of Manu Either let them thus live 
27. He neither together ; or let them dwell apart for the sake of re- 
enjoins partition, ligious merit and as it produces visible conse- 
nor restricts it to q^^^^ces only [not any unseen or spiritual result, §] it 

^ can neither be an injunction for an immediate parti- 

tion, nor a limitation of the time. 


28. Besides, partition would'be admissible, only at the moment 
immediately following the father’s decease and not at 
28 It would be any later period ; for there is not in this instance, as 
a lunitaiiou to Qf a sacrifice on the birth of a child, an objec- 

thai particular analogous to the hazard of the new born infant’s 

luumeii . partition to be made at any time after the 

Or would be su- father’s demise, while the sons live, and at their plea- 
perfluous if taken sure, is already obtained [as a necessary result of ob- 
with greater iati- vious reasoning, without need of a special precept for 

the pui-pose.ll] 


ANNOTATIONS. 

An explanatory recital is introduced, for greater clearness, where the same result 
was already obtained from reasoning or authority. Chudamani. 

27 Nor can it be a restrictive injunction.] If it can be understood as a precept, 
it should not be taken as an explanatory recital. It may therefore be a restrictive in- 
junction. Apprehending this objection, the author obviates it. fHklshna. 

It cannot be au injunction ; for Menu, by authorizing their living together, gives a 
sanction to their omission of partition. Mahe9vara. 

Being followed by no spiritual consequences attendant on the performance or on 
the omission of it, partition cannot be restricted by a hundred texts. 

The option cannot be restricted by a hundred passages. Chudamani. 

28. Besides partition.] Supposing it to be a limitation of time intended for spiri- 
tual ends ; the author proceeds in his reasoning. Time subsequent to the father’s de- 
cease may be the moment immediately following it, or any time subsequent. On the 
first interpretation, the author says, Partition would be admissible only at the injstant 
immediately following it. The condition being exclusive, it would be inadmissible at a 
subsequent period. Might not partition nevertheless take place at a subsequent time, 
in like manner as the sacrifice dii;ected to be performed whe^n a child is bom, and which 
should accordingly be celebrated immediately after the birth of the infant, is deferred 
until the period of lincleanness end ? The author replies to that. Since the period of 
uncleanness begins immediately after the sectidu of the navel string, the sacrifice should 
be first performed like other rites on the birth. But Gobhila directs, that the breafet 
shall be given after the section of the string ; and if that be deferred for so long a time, 
the infant’s throat will be parched and his life endangered. On account of this objec- 
tion, a postponement takes place. But no such objection exists in the present instance. 

^Chudimanf. j- Make? vara* 

i Manu, 9. 111. Vide Infra. § 37. § ^^iktshna. 

II ^riktshm, 
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29. It cannot 
intend a prohibi- 
tionin tliefather*s 
life-time. 


30. Manu cor- 
rectly interpreted, 
denies the right of 
sons during tlie 
life of parents, 
and affirms it after 
their demise. 


31. Demise in- 
cludes other 
causes of divesti- 
ture of property. 


29. Therefore, the text of Manu must be argued 
[by you*] to intend the prohibiting of partition, al- 
though the son s right subsist during the life of the 
father. But that is not maintainable. For it would 
thus bear an import not its own. 

30. Hence the texts of Manu and the rest [as 
D^valg^ § 18fJ must be taken as showing, that sons 
have not a right of ownership in the wealth of the 
living parents, but in the estates of both when de- 
ceased. One position is conveyed by the terms of the 
text ; the other by its import ("a/ 

31. Mere demise is not exclusively meant : for that 
intends also the state of a person degraded, gone into 
retirement, or the like ; by reason of the -analogy, as 
occasioning an extinction of property. 


32. Accordingly NSrada says: ''When the mother is past 

child-bearing, and the sisters are married, or if the 

32. Narada enu- or no longer an householder, or if his 

merates several. ’ ® ^ 


temporal affections be extinct. 


ANNOTATIONS. 

Taking the second intemretation ; partition after the death of the father is at the 
pleasure of the successor. Thus, since sons have not a right of ownership prior to their 
father’s demise, partition could not be then supposed ; and it follows, even without a 
precept declaring it, that the time for partition must be subsequent to his decease. 
The limitation is therefore superfluous, ^^^ikrslina. 

29. li would thus bear an import not its own.] The words may divide after the 
death of the fat her” would signify, differently from the obvious import of the terms, 
“ may not divide while he lives.” 

30. One position is conveyed by the terms &c.] One position, nanndy the want 
of right, during the parent’s life, is expressed by tlie terms of the text : it is conveyed 
by the words “ tliey have not power &c.” The other, namely ownership after the 
parent’s demise, is tlie import dcaucible from the right of partion. 9' iktshna &c. 

• 

31. Gone into retirement or the like.] The order of a hermit, as well as the ex- 
tinction of worldly affections, is here comprehended under the term “ or the like.” 
9riktshna. 

32- Accordingly Narada says.] For since partition is recited, being here under- 
stood from the preceding passage in which it was premised, (Narai^ 13. 2.) this indi- 
cates the departure of property froip the father ana the rise of propmy vested in sons, 
^rikfshiia. • 

* So 9riktshna supplies the text. Maheqvara says, “ by you, who aver property 
dependent on birth. f Raghunandana- J Narada. 

(a) Compare Secs. 25, 26 Supra, c. iii, s. i. 19 infra. Mit. c- i. s. iii. 1. Manu. ix. 
101: 2. Macn. Pr. H. L. 104, 106. If a son die before bis father, the Bombay Sadr 
Court seem to have held that the father’s wife will succeed on his death in preference 
to his son’s widow ; but if the father died first, then the son’s wife is heiress on her 
husband’s death and the muther^in-law gets only inaiutenancc. licmJcoou^vui' v. Ump>?o\ 
1 Borr. 415, — AV. 
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33. “ Lost 

33. His text ex- 
plained. 

Various readings 
noticed. 


sigiiities degraded : “ no longer a householder,” 

having quitted the order of a household.^ If the 
reading be when he is exempt from death/’ then 
the sense is “ when being exempt from death (that is 
alive,) he is devoid of affections.” The variation in 
the reading is unfounded. 


ANNOTATIONS. 

'33. Lost signifies degraded &c.] Raghunandana, in the Daya-tatva, copies the 
first part of this gloss ; and adds ‘ therefore, if the right of property be annulled by death 
or by degradation, or by quitting the order of a householder, sons are entitled to parti- 
tion ; and so they are, even though the right of properly remain, if the father be devoid 
of wish for wealth which appertains to him.' 

The concluding part of Jlmdta-vahana’s gloss is construed by Maheqvara as cen- 
suring the reading which had been just mentioned. Bnt most commentators understand 
it as an allusion to another not specified. Achyuta remarks, that three several varia- 
tions of the text are exhibited in the Prakd-^a and other compilations. According 
to the first (nivftte cha’pi ramanat,) the meaning is “if he be destitute of virile 
power.’' In the two last (uirapekshe chaqarane and uiraste cliapy aqarane) both first 
terms have the same import with the concluding term. Tlie variation in the reading is 
groundless, says this author, being wanting in many books. 

The reading preferred by Jlmuta-vahana, and in which he is followed by Raghu- 
iiandana, is vinashte vapy aejarane “ lost, and no householder.” The variation, noticed 
by him in the text, is nivftte va’pi inaranat, “exempt from death and the authority 
for it is HalAyudha, according to a remark of Chande^vara in the Vivada ratndkara. 

^rlkfslipa observes, ‘when such is the reading of the third verse of the stanza, 
then it is an epithet of “one devoid of affections,” The author uses the words, 
“ when” and “ then” to indicate his disapprobation. The reason is, that the epithet is 
superfluous.’ The author’s allusion to a reading not specified is referred by this com- 
mentator to one of those exhibited in the Prakaqa, as before mentioned: viz. nivftte 
vapi ramandt. 

But the autlior of a commentary bearing the name of Raghunandana, considers the 
author’s censure as relative to a term in the text, nishprihe (aevoid of affection) a sup- 
posed reading for vinashte (lost.) This however appears to be a mistake, as is remarked 
by Achyuta, for no such reading occurs. 

In the same commentary it is further observed, that, in the Vivada Chintamani, the 
text is read nivftte ramanecndpi (when the sexual passions have ceased.) The remark is 
true. But that is only a transposition of the common reading (nivftte chapi ramane,) 
which occurs in the Mitakshara and many other compilations, and which is defended by 
the author of the Viramitrodaya ajrainst Jlm<ita-v ah ana’s supposed rejection of it, or of 
the equivalent reading (nivftte cha’pi ramanat.) 

The author of the D4ya rahasya follows the reading ascribed by Chandc9vara to 
Haldyudha, and noticed by Jlmuta-vdhana. He says ‘ while the father is exempt from 
death, that is, alive, ^there are two periods of partition : on%, “ when the mother is inca- 
pable of bearing illue /' the other, “ when the father is devoid of affections.” He 
quotes Jlmuta-vahana’s reading of the text a»d interpretation of it ; and proceeds thus : 
“ If the father be no householder,” that is, if be become an anchoret or ascetic, and “ if 
he be devoid of affections,” if he do not care for his wealth ; if there be a relinquish- 
ment on his part through aversion frtwn trouble, though he continue to be a householder; 
then, the father’s voluntary relinquishment, his quilting the order of a householder, and 
his degradation from his class, arc declared to be causes of annulling his property.” 


* The commentators notice another reading of this passage ; gfhasthaqram/iQa- 
r.ipe, ‘ not preserving Ihe order of a householder / instead of gthasihdqrama-rahite, 
without the grd/u of a householder,’ 
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34). Hei?e also, to show, that the sons’ property in t||pir father’s 
wealth arises from such causes as the extinction of his 
By aathori- worldly affections, this one pei'iod of partition, known 
zing partition, to be at their pleasure, is recited explanatorily: for 

pert then recital is conformable to the previous know-* 

vested. ledge ; and the right of ownership suggests that know- 

ledge. 

35. Since any one 'parcener is proprietor of his own wealth,' par- 
tition at the choice even of a single person is thence 
35. Partition deducible ; and concurrence of heirs, suggested as one 
may be demanded of partition, is recited explanatorily in the text 

by any one ot the brethren being assembled &c.*” Else, since as- 

semblage implies many, there could be no distribution 
between two ; for no passage of law expressly propounds a division be- 
tween two co-heirs. , 


36. Is not the eldest son alone entitled to the estate, on the de- 
mise of the coheirs ? and not the rest of the brethren ? 
for Manu says : The eldest brother may take the pa- 
trimony entire ; and the rest may live under him, as 
under tlieir father.”‘f And here eldest intends him 
who rescues his father from the hell called Put and 
not the senioi"* survivor, “ By tlft eldest, as swn as 
born, a man becomes father of male issue, and is exone- 
rated from debt to his ancestors ; such a son, therefore, is entitled to 
take the heritage. That son alone, on whom he devolves liis debt, and 
through whom he tastes immortality, was begotten from a sense of 
duty : others are considered as begotten from love of pleasure. ”§ 


3f5. Is not Hie 
firstborn sole lieir? 


As hinted by 
anu. 


ANNOTATIONS. 

There are other variations in the reading of this important text, which it appears 
unnecessary to notice, as they do not concern Jimfita-vahana’s exposition of it. 

34. To show, &C-] Literally ‘From showing* (jnyapanit ;) that is, for the pur- 
pose of * showing* (juyapanaja.) prlkrshna. 

In the manner before explained ; by means of declaring partition. Achyuta. 

The recital is conformable to the jirevious knowledge.] How is it a recifal of what 
was known to be at their will ; since will is not even mentioned ? The author replies, 
“ It is conformable to the previous knowledge.** Without will, there is no partition ; 
therefore, by declaring partition, will is suggested. The recital of partition conforms to 
that. Mabe^vara. 

36. At the choice of a single' person.] At the choice of one out of 
Achyuta. ** 

Since he has full power in right of ownership, partition by the 'choice of one is an 
inference of reasoning, ^^'^ktsliua. * 

36. Who rescues his father from the hell Pul.] This is an allusion to a passage 
of Manu and others. 1| Vide infra. C. 11. See. 1. § 31. 


* Manu, 9. 104. Vide Supra, § 14. t Manu, 9. 105» 

t Vide Infra. C. 5. § 6. & C. 11, Stet. 1. § 31. 

§ Manu, 9, 106 & 107. Vide Infra. C. 11. Sect, i § 32. 

11 Manu, 9, 138. Vislirui 15, 43. 
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37. so : for the right of the eldest [to take charge of the 

37 No But pronounced dependent on the will of the 

lie, or any capable Thus NSrada says : Let the eldest brother, by 

brother, may as- consent, support the rest, like a father ; or let a younger 
sumc the manage- brother, who is capable, do so : the prosperity of the 
merit with the con- family depends on ability/’* By consent of all, even 

decided Yrisl- youngest brother, being capable, may support the 
rada, ^ ^ rest/6 ) Primogeniture is not a positive rule. Por Manu 

Maiiu authorise declares : Either let them thus live together, or let 
separation of co- them live apart for the sake of religious merit : since 

religious duties are multiplied apart, separation is, 
therefore, lawful.”*f By the terms “ together or apart,” and for the 
sake,” he shoAvs it optional at their choice. 


38. Two peri- 
ods of partition 
are admitted. 


38. Thus there are two periods of partition : one, 
when the father’s property ceases ; the other by his 
choice, while his right of property endures. 


39. But three periods must not be admitted ; one, when a father 
^ , dies ; another, when he is devoid of worldly regards, 

periods • reckon^ mother’s courses have ceased ; and a third by 

fug for* one, the his own choice, while the mother continues to be capa- 
tiine when the an- ble of bearing children, and the father still retains 
cesior’s worldly temporal affections. I5r, if the cessation of the mo- 
incliuatmns cease, courses be joined, as a condition, with the extinc- 

incapable^ o/beai^ of the father’s worldly inclinations, it might be 

ing more issue. concluded, that partition could not take place among 

sons, however desirous of it, when the father becomes 
a hermit (his temporal propensities being extinguished ;) since the ces- 
sation of the mother’s courses cannot yet have happened [while she is 
still between thirty and forty years of age for the nubile age, as 
ordained by Manu, 5} is twelve years for a girl to be married to a man 
aged tliirty, and eight years for one to be espoused by a man aged 


ANNOTATIONa 

38. Thus there are two periods of partition.] Althongli the annulment of the 
falher’s property, by his own relinquishment, must necessarily be admitted, in the in- 
stance of partition by his choice; since partition, mentioned by the author, could not 
else take place ; nevertheless two periods are stated by discriminating the cessation of 
property from the will to divide it. In fact, since it is an easier explanation, the 
period when the father’s right ceased without special intention of investing another 
with the property, is the only reason of the son’s isuccession to the heritage. There are 
not two periods of succession : for that would be a troublesome exposition. This mode 
of interpretation is consonant to Chud^tnaiii’s opiniom 

The notion entertained by a certain* witer, that the only period is when the 
father’s property ceases, must be rejected as absurd. Achyuta. 

(b) See further as to management c. iii. s. i. 15 i/f/ra : 2 Coleb. Dig. 189, 528, 533 : 
1 Strange H. L. 199 : 2 Ibid. 252, 339, 342 ; 1 Mori. Dig. 444: as to debts incurred by 
a manager and the disiinctiou when one of the members is a minor, see Hunoomanper- 
saud Tandayv, Mt. Babooee Munraj KoomvereCy 6 Moo. I. A. C. 393: Tdr^am 
Mudali V. Telh Animal, 1 Mad. H. C. Rep. 398. — Ed, 


* Narada, 13. 5. f Manu, 9. Ill, J fritrsbna. 


§ Manu, 9. 94. 
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twenty-four ; and the age prescribed for entering into another order is 
fity years. 

40. If it be said, the extinction of passions, without any condi- 
40 Or wiiliout annexed to it, niarks the period for a division of 

{bat condition. father s estate : that is denied ; for it might be 

thence inferred, that partition would not take place, 
although the father were a degraded person, if he were not at the same 
time devoid of temporal regard. 


41. Four peri- 
else 
: viz. 


Vtv j^Tada- 

tion, disregard of 


worldly objects, 
choice. 


41. But, if this be pronounced to be another 
period of partition, then four distinct periods would 
arise: 1. the demise of the father; 2. his degra- 
dation ; 3. his disregard of secular objects ; 4. his own 
choice. 


42. The alleged power of sons to make a partition, when the 
father is incapable of business [by reason of extreme 
42. The son’s age, &c.*] has been asserted tlirough ignorance of ex- 
power of making press passages of law [to the contrary.] Thus HSrita 

easeeff t he^a'hei^’s Wiiile the father lives, sons have no indepen- 

incapacity, is an dent power in regard to the receipt, expenditure and 
erroneous suppo- bailment of v^ealth. But, if he be decayed, remotely 

absent, or afflicted with disease, let the eldest son ma- 


0 ex- 

jur^D of 

H^rfia. 

Sankha and 
Likhita. 


nage the affairs as he pleases.’^i* So Sankha and Likhita 
explicitly declare : If the father be incapable, let the 
eldest manage the affairs of the family, or, with his 
consent, a younger brother conversant with business. 
Partition of the wealth does not take place, if the 
father be not desirous of it, when he is old, or his men* 


ANNOTATIONS. 

But when the father, for the sake of obviating disputes amo^ng bis- sons, determineei 
their respective allotments, continuing however the exercise of power over theni) that 
is not partition: for his property still subsists, since there has been no relinquishment 
of it on his part. Therefore, the use of the term partition, in such an instance, is lax 
and indeterminate. 

39. But three periods must not be admitted.] The author here opposes the 
doctrine maintained in the Mitakshara ; as is remarked by the commentators Acbyuta, 
f rikrshjja and Maheqvara. 

^rlktshna observes on the autlior’s argument : ' Since a damsel, twelve years old, 
being married to a man aged thirty, will be only thirty -two years of age when he is fifty ; 
end a girl of eight, being espoused by a man of twenty-four, will have attained only 
thirty -four years, when he.T* husband reaches fifty ^ it nwist follow,’ says tlie author 
‘that partition could not take place. But this reasoning is not accurafe ; for the post- 
ponement of partition is admissibltf, lest born after his retirement, if his passiousbc 
not extinguished, and his wife accompany him to the wilderness under tlie option allow- 
ed by the law,t should be thus deprived of a maintenance. But, if he retire to the wil- 
derness at the later period desmibed by the legislator, § there is nothing to prevent par- 
tition at that time, since the cessation of the mother’s courses must have previously 
taken place.* 

* ^Iriktshna. f In the Yivada-ratn^kara this is read Kamadane, "'if he be pro- 
digal,” (or bestow wWth, according to his mere pleasure;) and the Prak^qa is cited for 
the other reading, Ktoau dine '"as he pleases, (or with the father’s consent,) if he ' 
decayed (that is, poor,”) f Manu, 6. 3. J Maau, 6. 2, 
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tal faculties are impaired, or his body is afflicted wdth a lasting disease. 
Let the eldest, like a father, protect the goods of the rest ; for [the sup- 
j)ort of J the family is founded on wealth. They are not independent, 
while they have their father living, nor while the mother survives.’^ 


48. Tliese two passages, forbidding partition when the father is 
incapable of business, or when he labours under a last- 
ing disorder, direct, that the eldest son should superin- 
tend the household, or a younger son who is conver- 
sant with business. The text last cited, therefore, 
runs not if the father desire it not and it was 
by mistake that it was written “ if he be incapable 
of laisinoss, partition of the wealth takes place. 


43. Which for- 
bid partiiioii in 
such case, and 
provide for the 
rare ol' the estate. 


An erroneous 
rradinc: noiiced. 


44 Two periods 
are acknowledged: 
Ist,, when the 
cm'nrr’a property 
ceases : 2d, when 
Jie oiiooses to 
divide. 


44. Therefore two periods only are rightly af- 
firmed : one, when piropierty ceases by the owner s de- 
gradation from his tribe, disregard of temporal mat- 
ters, or actual demise ; the other by the choice of 
father, while his property still subsists. 


ANNOTATIONS. 

42 Thus TTarita savs.] The paSssagea, cited in the text, have been here trans- 
lated. in roiitbrmity to the interpretations of .nrnuta-vahana’s commentators; they are 
liitlermtly explained by oilier compilers; and in some places read differently. 

43. _^nd it was by mistake, th«t it wits written.] It does not clearly appear 
where Jlmuta-vahana found the reading which he here censures. Chudamani, Achyiita, 
and understand tlic erroneous reading to have consisted in the substitution 

of one phrase for tlie other (karyakkhaino pitari instead of ua tvakamc pitari.) But 
Mahegvara supposes the error to have consisted in the interpolation of tlic erroneous 
passage, including the words ‘ partition of the wealth.’ According to him the text 
means not if the father desire not, when he is old, &c.” na tvakAme pitari and the 
word.s partition of wealth if he be incapable of business” (kAryakkham6 pitari 
Tktha-vibhagah) are an interpolation which is here condemned. Neither of these va- 
riations occur in the text, as cited by the authors of the Kalpatara, Ratndkara and 
Yframitrodaya ; who all agree with Jimu,ta-vdhaiia in the reading of this passage. But 
a different text is quoted from Sank ha in the Mitakshara, Smi-ticliandrika, Chintamani, 
Mayhkha,. and Vlramitrodaya and its import is the reverse of the one above cited. 
^‘Partition of wealth takes place, though the father be not desirous of it, if he be old, 
or his mind be perverted, or his body l3e afflicted with a lasting disease.” The author 
of a commentary on the Uaya-bhAga, to which Raghuuandana’s name is aflBxed, supposes 
that to be the reading to which Jlmuta-vahana here alludes ; censuring it aa an errone- 
ous quotation in the Mit&sharA. o 

45. When the mother is past child-bearing.] Mother here denotes generally any 
wife of the father, priktshna. # r 

Since the condition is stated by way of illustration* it intends generally the impos- 
sibility of further male issue. If therefore it be possible, that the father should have 
issue by another wife, partition should not be made. Achyuta. 

Even then, when the father’s wife is incapable of bearing issue, partition is by the 
father’s choice. 

* It is ascribed to Harlta, instead of pankha, by the compiler of the VyavahAra 
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45. The condition “when the mother is past child-bearing,’'^ 
regards wealth inherited from the paternal grand- 

46. Therestric- father. Since other children cannot be borne by her, 

when her courses have ceased, partition among sons 
may then take place : still, however, by the choice of 
the father. But, if the hereditary estate were divided 
while slie continued to be capable of bearing children, 
those, 'bom subsequently, would be deprived of sub- 
sistence. Neither would that be right : for a text expresses, “ They 
who are born, and they who are yet unbegotten, and they who are 
actually in the womhfb ), all require the means of support : and the dissi- 
pation of their hereditary maintenance is censured.”*!* 


tion concerning 
the father^s wife 
being incapable of 
child bearing re- 
gards the patri- 
mony 


46. i^.It is 

46. Passages of 
the law intimate 
one period of par- 
tition, when pro- 
perty ceases ; and 
another, by the 
choice of the 
owner. 


because there are two periods of partition, in the case 
of the father’s wealth, that Manu, Gautama and others, 
avoid the word “dead,” and use the term “after.”:]; 
Since the father’s right then ceases, the term “ after,” 
is employed to express that sense. Hence this is one 
period of partition. Another, regulated by his choice, 
while he does retain worldly affections, is indicated by 
the text “ a son born after the division, (kc.”§ 


47. The res- 
triction concern' 
ing the marriage 
of sisters incul- 
cates the obliga- 
tion of dispoMug 
of them in marri- 

Like an injunc- 
tion concernitif^ 
debts of the fa- 
ther. 


47. Th# condition and when the sisters are 
manded”|| does not intend a distinct period, but in- 
culcates tlie necessity of disposing of them in mar- 
riage : as the text of NSrada “ What remains of the 
paternal inheritance over and above the father’s obli- 
gations and after payment of his debts, may be 
divided by the brethren ; so that their father continue 
not a debtor ;”1[ is intended to inculcate the obligation 
of paying the father’s debts, not to regulate the time 
of partition. 


ANNOTATIONS. 

46. This is oue period of partition.] The period when properly ceases, is one of the 
periods of partition.] The other, different from the cessation of property, is the moment 
of the father’s choice, frfkrshna. 

It is the moment of his will to divide his property. Achyuta. 

47. Over and above tlie father’s obligation.] Or sums, of which payment had been 
promised by him. Achyuta.* 

* Narada, 13. 3. 

(^) See 7 Moore 1. A. Ca. 182, and infra ch. vii, secs. 11, 12.— jE'dJ. 

t Vya?a. Tlie close of this passage is read otherwise in the Mit^kshara Smftisira, 
PrakaQa, Chintamani, &c., viz “ No gilt or sale shpiild be made.” Raghunandana in the 
Laya-tatva, frlkrshiia, and Vidyavachespati in the D^ya-rahasya, copy Jimata-vahana’s 
reading of the passage. 

X Manu, 9, 104. Gautama; 28, 1. 

It Nitrada,d3. 3, 


§ Manu, 9. 216.^ Narada, 13, 43. 
Narada, 3. 32* 
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48. From 

48. For the fa- 
Ujer’s debts must 
be discharged, or 
!>e apportioned on 
the co-heirs ; be- 
fore partition of 
liis wealth. And 
the mother’s 
debts, before her 
goods are divided; 
ns Idjnavalkja 
directs. 


that text of Ndrada, it results, that co-heirs, making a 
partition, may apportion the debts of their father or 
other predecessor, with the consent of the creditors, or 
must immediately discharge the debts. For such is 
the purpose of ordaining a partition of the residue 
after payment of debts. Accordingly Y^jilavalkya 
propounds the distribution of a mother’s wealth, re- 
maining over and above her debts. ‘'Daughters share 
the residue of their mother’s property, after payment 
of her debts : and the male issue, in default of 
daughters.”* This will be fully considered under the 
head of debt.*f 


49. The res- 
triction concern- 
ing daughters may 
regard the succes- 
sion to their mo- 
ther’s goods. 


49. Or the restriction may signify, .;^hat the 
mother’s effects should be shared by the sons, if their 
sisters have been given in marriage : but, if they be 
unmarried, the inheritance is held in common with 
them. This will be explained in due time.| 


50. Conclusion. 
The periods for 
dividing the fa- 
ther’s possessions 
arc two. 


50. It is thus established [by reasoning, as 
well as by positive law,§) tliat two periods exist 
for tlie partition of wealth apjiertaiuing to a father 
[whether acquired by himself or inherited from ances- 
tors.] |1 


ANNOTATIONS. 

49. The motber’s effects.] Other than such as were received by her at her marri- 
age : for it will he shown, that the son’s right of succession to such goods is subsequent 
to the daughter’s sou. 

50. It is thus cstHblislied, &c.] Wimn partition is made by the fattier, In’s choice 

only is requisite, if tlic estate were acquired by himself; but if it be an estate inherited 
from ancestors, his will, joined with the circumstance of the motlier being past child- 
bearing, is required, Dayakrama. 

* Yajhavalkya, 2, 128. Vide Infra. C. 3, § 4. 

f The author refers to his treatise on debt, whicli is not extant ; if indeed it were 
ever completed. 

J See chapter 4. 

I 

§ ^Vlkfslina. 

II Maheqvara. 



THE DA'YA-BHA'GA. CHAP. II. 


199 


CHAPTER II. 


Partition, made by a Father, — of 'property ancestral, — and of his 

own acquisitions* 


1, Vrhaspati 
authorizes parti- 


110 more issue may 
be expected. 


}. In the next place, the period for the distribu- 
tion of an estate left by a paternal grandfather or 
other ancestor, is propound ed(^c/ On that subject Vj- 
haspati says On the demise of both parents, partici- 
pation among brothers is allowed : and even while 
they are both living, it is right if the mother be past 
child-bearing.^'* 


2. This relates 


•M* r\ is ^ t r 


2. This passage does not relate to the father’s wealth ; for the 
text, concerning the exclusive right of a son born after 
partition, would be without relevancy : since there 
can be no son born when the woman is past child- 
bearing. I^or can it be supposed to relate to the mo- 
ther’s goods : for she would thus be stript of her 
wealth. The condition, that she be past child- 
bearing, must then relate to the estate of the grand- 
father or other ancestor. 


the restric- 
tion concerning 
the wife being 
past child-bearing 
regards that. 


3. It is no rea- 
son of partition, 
independently of 
iheowner’s choice. 


3. Neither can the circumstance of her being 
past child-bearing, be a cause of partition, indepen- 
dently of choice : for there can be no partition with- 
out a will to make it. 


4. If it be asked, ‘ admitting a choice, whose must ^t be V The 
4 V rt’tioi s ^^iswer is, ‘ the father’s as deduced from the text 
by *the^ father’s of Gautama : After the [demise of the] father, let 
choice ; as intima- sons share his estate. Or while he lives, the mother 
ted by Gautama. be past child-bearing, and he desire partition. ”:j: 


ANNOTATIONS. 


also 

the mother 

lather’s estate, not the father’s : for the Succession of a son born after partition is in this 
case provided for* Ragh. Daya-tatva. 


(c) Sec as to tl)e alienation of ancestral estate, 2 Coleb. Dig. 08: 1 SI range 11. L. 
200 : 1 Macn. Princ. H. L. 2, 4, el seq. 4. 6 : Macn. Cons. H. L. 4, .5, 242. 340 ; 2 S. D. 
A. Rep. 214 in Bdyakrdma Sangraha 96, referred to in 1 Moil Dig. 38.— AV/. 


Vide infra, C. 3. § 1, 
Gautama, 28. 1—2. 


•}* Maun, 9. 21G, Narada, 13. 44. 
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5. Hence ^ince such is the import of Vihaspa- 
ti's text*] the decease of both parents is one period 
[for the partition of the grandfather' s estate :i" ] and 
since parents" are here exhibited in the dual num- 
ber, a division of the father's estate, among brothers 
of the whole blood, ought [in strictness^ J to be made 

only after the decease of the mother. 

% 

6. The mention of the mother s demise, does not here imply par- 
tition of her goods : since the phrase “ even wliile they 
6. This does are both living" cannot relate to the mother's separate 
not relate to her property. It must be understood as relating to the 
separate proper y. of another person ; for the legality of parti- 

tion in the instance of survival is there propounded, (as appears from 
the word even,) in the same case, in which the demise of both parents 
was declared a reason of distribution. The death of the mother must 
not be expounded as relative to her goods. Tliis subject will be fully 
considered in its place.§ 


5. One period 
of partition is 
utter the death of 
both parents. 

It should not 
be made while the 
mother is living. 


7* One period 
as above. The 
other by the 
choice of the fa- 
ther, provided the 
mother be past 
child-bearing. 


7. Therefore the death of both parents is one 
period for partition of an estate inherited from a 
grandfather or other sRicestor, and the other is by 
the choice of the father when the mother is past child- 
bearing. 


8. A division of it does not take place without the father's choice ; 
8 Bat not with since Manu, NSrada, Gautama, Baudhayana, (^'ankha 


out his consent : 
as appears from 
many passages of 
Manu, &c. 


and Likhita, and others, (in the following passages, 
“ they have not power over it,"|| “ they have not own- 
ership while their father is alive and free from defect, "IT 
“ while he lives, if he desire partition,"** “ partition of 
heritage by consent of the father, partition of the estate being au- 
thorized while the father is living, declare without restriction, 

that sons have not a right to any part of the estate, while the father is 
living, and that partition awaits his choice : for these texts, declaratory 
of a want of power, and requiring the father’s consent, must relate also 
to property ancestral ; since the same authors have not separately pro- 
pounded a distinct period for the division of an estate inherited from 
an ancestor. 


* ^ritrshna. + frlktshna. 

X Malie 9 vara supplies this liniitatiou of the text. 

§ Chapter 4. 

Manu, 9. 104. Vide. § 14, 

Cited as from Narada, but is part of a passage of Devala, 
Gautama, 28. 2. -j-f Baudhayana. 

X% ^ankha, and Likhita. 
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9. The text of Yiijnavalkya (“ The ownership of father and son is 
9 A text of same in land which was acquired by his jEather, 
Y^fiavalkya con- or in a corrody, or in chattels/’*) properly signifies, 
cernine the equal as rightly explained by the learned Udyota, that, 
right of father and < when one of two brothers, whose father is living, and 
son, cited and ex- have not received allotments, dies leaving a son ; 

p ame , other survives ; and the father afterwards 

deceases ; the text, deplaratory of similar ownership, is intended to 

. obviate the conclusion, that the surviving son alone 
A ^andson, obtains his estate, because he is next of kin^d^. 
whose lather is father has ownership in the grandfather’s es- 

his undT The have his sons, if he be dead. There is not in 

grandfather’a es- fhat case, any distinction founded on greater or less 
tate. propinquity ; for both equally confer a benefit by of- 

fering a funeral oblation of food, as enjoined at solemn obsequies/ 
Such is the author’s meaning. 


10. And a great 
grandson, whose 
lather and grand- 
father are dead, 
shares the great 
grandfather’s pro- 
perty. 


10. Accordingly a great grandson, whose father 
[as well as grandfather*|*] is deceased, is in like man- 
ner an equal claimant with the son and grandson. For 

he likewise presents a funeml oblation. 

/ 


11. If the text 
be otherwise ex- 
plained, grand- 
sons, whose father 
is living, would 
participate with 

their fathers and 



11. But, if sons had ownership, during the life 
of their father, in their grandfather’s estate, then, 
should a division be made between two brothers 
one of whom has male issue and the other has none, 
the children of that one would })articipate, since 
[according to your opinion:!; J they have equally 
ownership. 


ANNOTATIONS. 

9. The learned Udyota.] It is not agreed, who is the author here cited by Jlmu- 
ta*vahana. The commentator Chudamani says ^ some author or compiler so named.’ 
MaheQvara retains the name exhibited in the text and calls him Udyota. But ^’rlktshna 
hints, that his appellation is Divakara. While Achyuta interprets the phrase as com- 
mendatory of an unnamed writer : and Raghunandana, or the commentator who has as- 
sumed his designation, intimates, that the author himself has here delivered his own 
doctrine. Udyota is again mentioned in another place. Vide C. IT, Sect. 6. § 32. 

The text of YAjhaval^a is thus expounded in Raghunandana’s treatise entitled 
D4ya-tatva. ‘ In regard to the laud, a corrodv, or slaves, though acquired by the 
grandfather; as the father has. the* property of them, in right of his being the person 
who presents a funeral oblation at solem*h obsequies, so, if his property cease by death 
or other cause, his sous have a right, though their uncle survive, to so much as should 
have been their father’s share.* 

TOiere a Hindu died possessed of real properly and leaving a son and grandson 
an equal right descends to each and not to the son alone. Duya&hunkur Kasseeram v. 
Brijvulluhh Moleechund, Sel. Rep. 4], cited 1 Mori. Dig. 307. — j 


* Yajhavalkya, 2. 122. 


t Malie(jYara, 


X ^rikrshna. 
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13, The former 
interpretation a- 
grees with the 
contexti 

13. Corrodj, 
mentioned in the 
preceding text, 
exphinea. 


12. It should not be objected that such cannot 
be the meaning of the text, as not being the subject 
premised: for the case of grandsons by different 
fathers, was the proposed subject. 

13. A corrody” (J9) signifies what is fixed by, 
a promise in this form, I will give that in every 
month of Kartiki.” 


14. Chattels 
intend slaves. 


14. Chattels.”] From their association with 
land, slaves must be here meant. 


15. Or the meaning of the text (§9) may be, as set forth by 
15 Or the text Dh£rd 9 vara, ' A father, occupied in giving allotments 


may be under- 
atood as forbid- 
ding the unequal 
division of pro- 
perty anoestr^. 


at his pleasure, has equal ownership with his sons 
in the paternal grandfather's estate. He is not 
privileged to make an unequal distribution of it, at 
his choice, as he is in regard to his own acquired 
wealth.’ 


16. So Vishnu says When a father separates his sons from him- 

16. That agrees self, his will regulates the division of his own acquired 

with a passage of wealth. But, in the estate inherited from the grand- 
Vishriu. father, the ownership of father and son is equal.’’* 

17. This is very clear. When the father separates his sons from 

17. The father choice, give them greater 

or less allotments, if the wealth were acquired by him- 
self ; but not so, if it were property inherited from the 
grandfather ; because they have an equal right to it. 
The father has not in ‘ 
cretion. 


may distribute his 
own acquisitions 
as he pleases, but 
not the patri- 
mony. 


ANNOTATIONS. 

12. Was the proposed subject.] It was the subject of the preceding passage in 
Yajhavalkya’s text.f 

13. A corrody.j The author explains corrody (nibaudha) as signifying any thing 
which has been promised, deliverable annually, or monthly, or at any other fixed periods, 
friktshna. 

IJaghunandana, in the D^artatva, cites from the Kalpataru this definition, A fixed 
amount granted by the king or other authority, receivable from a mine or similar fund.** 

14. Slaves must be meant.] Immoveables and bipeds are mentioned together in a 
subsequent text. From that association, it is inferred, that '^the term chattel here in- 
tends piped or slave. Chfidamani. 

For if the term intend substance in genera*!, the mention of land and corrody, and 
the specific notice of chattels, would bo superfluous. Aohyuta. 

15. As in regard to his aeguired wealth,] He may not in this case, as in the dis- 
tribution of his own property, (for there he had the option,) give unequal shares to his 
sons. Ddya4atva. 


* Vishnu, 17. 1-.2. Vide Infra. §55. and § 76. 

f y&jnavalkya, 2, 121, 


t 
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18. The doc- Hence [since the text becomes pertinent by 

trine* of the Mi- taking it in the sense above stated or becaui^e there 
t4kshari,^c. con- is ownership restricted by law in respect of shares, 
cerning equal par- unlimited discretion ;i-] both opinions, tlmt 

ther and son, and j * * * X xV> ^ 

the right of the division between father and son in the case of pro- 
latter to require perty ancestral, and tlj^at it establishes the son’s nght 

partition, is re- to require partition, ought to be rejected. 

Jected. 

19. Other texts Other texts should be explained in the very 

simil^ly forbid an same manner. 

equal division. 

20. It is consequently true, [since the texts above cited 

90 ioaply co-ordinate ownership,]:] that the father 

takes a double has his double share of wealth inherited from the 
share as usual ; grandfather or other ancestor ; and that a distribu- 
and the partition tion takes place at the will of the father only, and not 
is by his choice. choice of his sons. 

21. " If the father recover paternal wealth [seized by strangers, 

and§] not recovered [by other sharers, || nor by his 
21. A passage own fatherlF] he shall not, unless willing, share it with 
of Manu and g^j^g . for^n fact it was acquired by him.”** In 

• passage, Manu and Vishnu, declaring that he shall 

the patrimony re- not, unless willing, share it, because it was acquired by 
covered by tlie himself, seem thereby to intimate a partition among 
father, unless by sons even against the father’s will, in the case of here- 


ANNOTATIONS. 

18. Both opinions ought to be rejected.] The opinions, here rejected, are those 
of the author of the Mitakshara and others, yrlkrshria and Achyuta, 

• 

19. Other texts.] A text of Vrhaspati, concerning the equal power of father and 
son over property moveable or immoveable, acquired by the grandfather, is here aUuded 
to, Maheqvara. 

Such text must be interpreted as forbidding an equal distribution of the grand- 
father’s property, among the grandsons, by their father. 

20. Has his double share.] It is true, that he has two shares, since passages, 

which will be hereafter cited, authorize him to reserve a double allotment when parti- 
tion is made in his lifetime. Chud^mani, and Achyuta. 

At the will of the father.] By the text of Gautama before cited (§ 4,) partition 
depends on the father’s cKbice. 

21. And not according to hk own pleasure.] Not according to his mere will : but 
as choice governed by dread of siniuclihes. Thus it must be understood, that, if they 
be able to subsist by other means, there is no offence in his giving them no share of land 
or similar property recovered by him. For it is the unequal distribution of patrimony 
not so retrieved* that is prohibited. 

and Achyuta. t Maheqvara. f Achyuta. 

II 9riktshna and Achyuta, 

** Manu 9. 209. 


Mahefvara. 
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ditaxy wealth not acquired [that is^ recovered J hy him. 
But here also, the meaning is, that a father, setting 
about a partition, need not distribute the grand- 
father’s wealth which he retrieved : but must so dis- 
tribute the rest of it, and not according to his own 
pleasure. Those authors do not thei’eby indicate par- 
tition at the choice of sons. « 

22. The father has ownership in gems, pearls and other move- 
ables, though inherited from the grandfather, and 

thou h iXrited' recovered by him, just as in his own acquisitions; 

may unequally has power to distribute them unequally, as Ykjna- 

divided at plea- valkya intimates. '' The father is master of the gems, 
sure, like new ac- pearls and corals, and of all [other moveable property :] 
quisitions. So but neither the father, nor the grandfather, is so of 

the whole immoveable estate. * 


hia free will, does 
not authorize the 
sons to demand 
partition of other 
patrimony against 
ais will. 


23. Since the grandfather is here mentioned, the text must re- 
late to his effects. By again saying all” after speci- 
fyi’^^ gems, pearls, &c.” it is shown, that the father 
^ ^ * has authority to make a gift or any similar disposition 

of all effects, other than land, &c., but not of immoveables, a coiTody and 
chattels [i. e. slaves.] Since here also it is said the whole,” this pro- 
hibition forbids the gift or other alienation of the 
Maiiu incul- whole, because [immoveables and similar possessions 
cates the duty of aref] means of supporting the family. For the maiii- 

^ tenance of the family is an indispensable obligation ; 
as Manu positively declares. “ The support of per- 
sons who should be maintained is the approved means of attaining 
heaven. But hell is the man’s portion if they suffer. Therefore [let a 
master of a family] carefully maintain them.”.| 


24, A small 
paij pf the im- 
moveables may 
be aliened, though 
the gift of the 
whole be forbid- 
den. 


24. The px'oliibition is not against a donation or 
other transfer of a small part not incompatible with 
the support of the fa-mily. For the insertion of 
the word “ whole” would be unmeaning [if the gift of 
even a small part were forbidden. §] 


ANNOTATIONS. 

23. By again saying “ all.’’] The soparaie use of the term all” must be meant 
to suggest gold and otner moveables. Tor it cannot be an epithet of gems, &c., since it 
docs not agree in number, ^riktshna. 


* Cited ab.o as a passage of Yajnavalkya by ^rlktshna in the Dajakrama, and 
Kaghunandana in the Daya-tatva. But the quotation in the MitAkshard, (whence it has 
been evidently taken,) is anonymous. 

f i Not found in Manu’a Inslitutes. § 


THE DA'yA-BHA'GA. CHAP U. 



25. The pro- 
hibition regards 
land, pensions and 
slaves. 


25. From the express mention of immoveables, 
a prohibition is inferred by the analogy exemplified in 
the loaf and staff, against the gift or other transfer 
of a corrody or of slaves. 


26. But, if the family cannot be supported without selling the whole 
immoveable and other proj^erty, even the whole may 
26. Butjifne- be sold or otherwise disposed of : as appears from the 
cessary, the whole obvious*sense of the passage ; and because it is directed, 
may be so d. ^ should by all means preserve himself. 


27. It should not be alleged, that by the texts of VySsa (“ A 
27 Texts of parcener may not without consent of the rest, 

Vydsa cited. They make a sale or gift of the whole immoveable estate, 
do not disable nor of what is common to the family. Separated 
the owner from kinsmen, as those who are unseparated, are equal in 
aliening his pro- respect of immoveables : for one has not power over the 

whole, to give, mortgage or sell it.^'^) one person has 
not power to make a sale or other transfer of such property. For here 
also [in the very instance of land held in common, “fj as in the case of 


ANNOTATIONS. 

26, The loaf, and staff.] This example of analogy, to which frequent allusion is 
made in argumentative writings, is variously stated. According to one explanation, 
the reasoning, exemplified by it, is analogy drawn from association. According to 
another, it is an argument a fortiori. A loat having been left suspended on a staff, the 
loaf is missing and the staff is observed to have been gnawed by rats ; it is concluded, 
that the loaf has been devoured by them, A staff being thrust through loaves, these 
are necessarily brought by bringing the staff. Other explanations are given: but the 
result is similar, ^’rlkrshna, Mahe 9 vara, &c. Also Hagh. Daya-tatva. Vide infra. C, 3, 
§. 15. in notis. 

A prohibition is inferred,] The prohibition extends to a corrody and slaves, be- 
cause they are exhibited in conjunction with land. (Yeijnavalkya 2, 122.) Mahe9vara, 

Because the three are yoked together, ^rlkfshna. 

26. As appears from the obvious sense, &c.] For the obvious sense of the passage 
inculcates the obligation of maintaining the family. 

In like manner, if there be no land or other permanent property, but only jewels 
or similar valuables, lie is not authorized to expend tlie whole : for the reason holds 
equally. But the declaration of a power over moveables supposes the existence of both 
sorts of property. It should be so understood, 9^Ikrshr.a. 

27. It should not be alleged, &c ] To refute Chandepvara’s doctrine, that gift 

without the consent of co-heirs, is invalid ; and that sucli gift, though actually made, 
must be set aside, as the mere semblance of donation ; the author states it by way of 
objection, Achjuta on Daya-Bhaga. Kii 9 ivtima on Daya-tatva. 

The author here imagines an objection to tlie opinion which he himself entertains, 
that a gift or other alienation macl^by an unseparafed brother, or co-heir, is valid like 
a transfer made by a father. Ragh. on the Ddya-bhaga. 

In fact, the requiring of tlie assent of co-heirs in the case of separated brethren, is 
for the purpose of ascertaining the fact of partition and settling the limits, like the con- 
sent of townsmen and neighbours. Tlierefore the transfer is valid without the concur- 
rence of a separated co-heirs : as has been shown in the Mit^kshar^. Ragh, D&ya-tatva. 

Both stanzas are here ascribed by Jimuta-vahana (and similarly by ^Hktshna) to 
Vyasa; but the second is cited in the Ratiuikara as a passage of Ythaspati. 

t frlkfshiia Dayakrama. 


But t\i^ texts of Yyfea (§27,) exhibiting a prohibition, are in- 

58. They show tended to show a moral offence : since the family is 
a moral offeace. distressed by a sale, gift or other transfer, which 
But do not iavali- argues a disposition in the person to make an ill use 
date tl)e transfer, ofnis power as owner. They are not meant to invali- 
date the sale or other transfer. 

29. So likewise other texts (as this, Though immoveables or 
bipeds have been acquired by a man himself, a gift or 

59. Other paa- g^lg of them should not be made by him, unless con- 
sages must be si- yojiing all the sons,”) must be interpreted in the same 

must necessarily be understood. 


ANNOTATIONS. 

On the question whether goods held in common may or may not be aliened by one 
of the parceners, some maintain, that joint property may not be given away by one par- 
cener, oecause joint or common property is mentioned in a text of Manu* among things 
not fit to be given. It is accordingly declared by two passages of Vyasa,! that a single 
parcener has not power to make a gift or other alienation. The notion of these writers 
IS, that a sale or other transfer maoe by the will of a sii^le parcener, is invalid, because 
all have property in the whole wealth ; fOr they maintain a common right to the whole, 
vested in all. That is wrong : for a common property vested in all is denied by the 
author of the Daya-bhaga, because there is no proof of it. f^ktshna, Dayakrama. 

Separated kinsmen.] This is according to the reading in the Mitakshara, D4ya- 
bbaga, D&ya-tatva, Viramitrodaya, &c. But in the Smttichandrika, Pfirijata, Kalpataru, 
Batnacara, Chintfimani, &c., the reading is Ddyaddli, ** heirs,” instead of SapujdjlH, 
** kinsmen.” However, Chande^vara remarks, ^‘heir” here signifies sons, &c. And the 
term is so explained by the author of the Prakdpa. 

58. Not to invalidate the sale.] Since there is not a general property of the 
whole, a community of rights, consisting in there being numerous owners to the same 
thing, does not exist : and community signifies only the state of not being separated. 
Butnere it is the notion of the author of the Paya-bbaga, who maintains a several 
right to a part vested in each person, that nothing prevents a donation or other trans- 
fer of the coparcener’s own share, even before partition, since a common property is 
already vested in him. prlktshna, Payakrama* 

29. Must be understood.] It should not be asked why may not the words understood 
be ”is” “valid” or “is” “possible” ? Were it so, the verb could not be governed by 
the same term with the participle (“convening.”) ^riktshna on Paya-bh4ga. 

(c) The opinion of Jagannatha (2. Cole. Pig. 66, 216) and of the authors quoted 
by him on the general question of alienations by one of several co-parceners without 
consent of the rest, decidedly is that the sale or transfer is valid so far as concerns the 
seller’s own share, but not so for the shares of bis co-heks wbo were not consenting. 
Jfmfita-vfihana is not so explicit ; but it does not appear from bis text or the observations 
of his commentator that his doctrine can be underpood as going any further than to 
maintain the s^e or alienation by a father of a family, for the whole patrimony, without 
consent of bis sons, or by a co-heir for his own share of the inheritance, without the 
assent of the co-parceners, 1 Mori. Pig. 40. p. 1.— 7" ' 

* The passage here cited is not found in Menu’s institutes, and is quoted by most 
compilers from v ihaspati. The author of the Yivfida Chandra has silently introduced 
into it, a reading, which, if genuine, would make it confirm the contrary doctrine, for, 
as read by him, the passage in question enumerates roid gifta. 

t Cited in the text. 
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80. The pre- Therefore, since it is denied, that a gift or 

cept is infrioged, sale should - be made, the precept is infrin^d by 
but transfer is making one. But the gift or transfer is not null : for 
not null. a feet cannot be altered by a hundred texts(a). 

31. Accordingly [since there is not in such case a nullity of gift 
or alienation.*] Nfirada says : When there are 

31. This infer- many persons sprung from one man, who have duties 
ence is corrobo- apart, and transactions apart, and are separate in 
sale of business, and character, if they be not accordant in 

® * affairs, should they give or sell their own shsiPes, they 

do all that as they please, for they are masters of their own wealth.”f (6) 


ANNOTATIONS. 

30. A fact cannot be altered by a hundred text.] If a Brahmana be slain, tbe pre- 
cept “ slay not a Brahmapa,” does not annul the murder : nor does it render the killing 
of a BrAhmana impossible. What then P it declares the sin. Eagb. on Dilya-bhaga. 

31. Narada says.] The passage of N4rada*s institutes, here cited, is otherwise in- 
terpreted by different compilers ; and is generally understood as declaring the separate 
ana independent right of co-heirs, who have made a partition. It is so expounded in the 
Smitikhandrika, Ratndkara, Chint^mani, Vlramitrodaya, &c. But, in the present quo- 
tation, it is apparently understood as relating equally to divided and undivided shares. 

The author of the Vlramitrodaya giving a summary of this doctrine, says, * Jlmlita- 
vahana, having cited two passages of Yyasa (§27), affirms, that they are not intended to 
incapacitate a single co-heir for making a sale or gift ; since he has property defined to 
be a power of disposal at pleasure, in the case of immoveables, precisely as in that of 
other effects ; and since those texts cannot declare null an actual gift consisting in the 
relinquishment of the property ; for the fact cannot be altered by i hundred texts. But 
the prohibition is levelled against wicked persons, and is intended to declare the aliena- 
tion sinful, because it is injurious to the family, if there were no sufficient cause for the 
alienation, such as the distress of the family or the like. So the texts (§29) relative to 
separated co-heirs must be explained as above. Accordingly Narada authorizes generally 
a sale or any other alienation (§31). Since the text specifies the reason, “ because they 
are masters of their own wealth,” it relates to immoveables ; for it would else be im- 
pertinent,* 

^rikishua and Achyuta on the Daya-bhaga of Jfmuta-vahana, Kaqlr&ma on the 
Dayartatva and Eaghunandana, remark on Narada’s text (13. 14.) * This relates to gift 
or -alienation by a well disposed man. But tbe prohibition was relative to an ill disposed 
person. [Consequently there is no contradiction, It is here expressly declared, that 
tlie gift or alienation is valid without consent of neirs. And thus the prohibition of 
gift or sale of the whole estate, unless in distress, must be understood as especially re- 
garding immoveables (land, &c.) rather than chattels (gems, pearls, coral, &c.) But, if 
this relate to a man’s own acquisitions, the preceding text (§22) would be impertinent. 
[For he had of course power over them, since they were acquired by himself. §]’ 

(a) See Eshanchund Rai v, Eshorchund Bait 1 S. D. A. Eep. 2 and Colebrooke’s 
note 1 Mori- Dig. 38. See tot, 1 Strange, H. L. 24.— ; 

(b) Each of the holders of sepauate shares of one hereditary zamlnd4rl may sell his 
share to whom he j^cases, and the other shtors have no necessary right of pre-emption, 
Bamr^tm Sing v. Chunder No^aen Bai^ 1 8. D. A. Rep. I, see Colebrooke's note 1, 
Mori. Dig. 636.-.A(f. 


* Niroda, 13, 42-43. Several variations occur in the reading of this passage; par- 
ticularly in the third and fourth verses of the first stanza ; as Samyak, well, for Ptthaki 
apart ; and Kttyeshu for Karyeshu, 

t prlktshpft and Acbyuta, 

i Acbyuta. 


§ Ka^irama on Daya-taiva. 
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32. Becapitu- 
lation. The text, 
(§ 9) has been 
rightly expounded. 


32. We resume the subject. Thus, for the reasons before stated, 
since the equal participation of father and son in the 
estate of the grandfather or other ancestor wp^d be 
incongruous and since it cannot be intended by the 
text (§ 9) to confer on sons a right to demand parti- 
tion ; that text must either be meant to prevent an 
unequal distribution depending solely on the father’s pleasure, [accord- 
ing to DhSregvara’s interpretation; § 15."f"]. or it must intend the 
equal right of a nephew whose father is deceased, to share with his 
uncle ; [conformably with the other exposition. § 9.J] 

33. Thus [since sons have not power to require 
partition a division even of wealth inherited from 
the grandtather must be made by the sole choice of 
the father. But, with this difference, that it is requisite, 
the mother should have ceased to be capable of bearing 
issue : whereas, in the instance of his own acquired pro- 
perty, partition takes effect without that condition. 
But, after the demise of the father, it takes place 
equally in the case of both sorts of property [the 
father’s estate or the grandfather s ||] without distinction. 

34 The eriods Therefore the periods of partition are two, 

of partition are in the case of wefdth inherited from ancestors, 

two. 


33, Partition 
is by tlje choice 
of the father. 

When the mo • 
theriapast child- 
bearing ; if the 
estate oe heredi- 
tary. Or after the 
father’s demise. 


ANNOTATIONS. 

32. We resume the subject.] The sons have not a right to participate equally 
with the father in the grandfather’s estate, and that partition is not exigible at the 
will of grandsons, are positions wliich constituted tne subject under consideration. 
Cliudamani and yrikfshna. 

* 

Partition of the estate of a paternal grandfather or other ancestor, was the subject. 
Achyuta. 

Since equal participation would be incongruous.] For a reason which will be 
subsequently stated, frlkxshria. 

For it is provided by positive institute ^ (§ 35.) that the father shall have two 
shares of such property. Maheqvara. 

Since it cannot be intended &c.] For the reasons before mentioned. 

34. The periods are two.] The cessation of the father’s property, by death or 
otherwise, and the father’s own choice, provided the mother be incapable of bearing 
more children, are the two periods here meant. But in fact, whether it be an beredf 
tary estate, or his own acquired property, the time of the father’s property ceasing is 
the only admissible period of partition. The distinction is, in the case of dividing the 
grand-father’s estate^ that the circumstance of the mothej’s being incapable of bearing 
more children is associated with it. This should be understood ; for, even in the in- 
stance of a distribution made by the father, his prortfsrty in the share receivable by his son 
is annulled by his own relinquishment. Els^, if the father’s property subsist, his goods 
could not become heritage, nor be subject to partition ; since bis sons have no previous 
vested right. 9^1ktshha. 

* Mahepvara reads ‘ since the ordaining of equal participation, &c. would be in- 
congruous :’ inserting the word Vidhana, which is omitted by ^Jrlk ishna in bis reading, 
of this passage. 

f Maheqvara. J Conformably with Udyota’s exposition. Mahe 9 vara. § ^^^Iktahna. 
1] CMdimaiji. ^ Narada, 13. 12. Vide § 
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35. In such case, if the father voluntarily make a partition with 
- his sons, he may reserve for himself a double share of 
takes a ^double property ancestral Vrhaspati, saying The father 
share of the pa- may himself take two shares at a partition made in 
trimony ; as or- his life time and Narada,* Let the father, making 
dnined by a partition, reserve two shares for himself ; do so or- 

pati and Naruda. without restriction. 


36. This is con- 
firmed by analogy. 


30. . Besides, a double share of the grand-father 
wealth is the fathers due by this [following^ J 
argument. 


37. Deductions of a twentieth part (with the best of all tlie chat- 
tels,) and of half a twentieth, and of a quarter thereof, 
37. For an cider are propounded by a passage of Manu : The portion 
“takes two deducted for the eldest is the twentieth part of the 
heritage, with the best of all the cliattels ; for the mid- 
dlemost, half of that ; for the youngest a quarter ot 
it,”:]:) and shares increased by one portion, by half of one, and by a 
quarter, are propounded by otlier passages of the same author ; ('' If a 
deduction be thus made, let equal shares of the residue be allotted : 
but if there be no deduction, the shares must be distributed in this 
manner ; let the eldest have a double share ; and the next born, a share 
and a half; and the youngest sons each a share: thus is the law 
, p . settled.” 5}) Gautama likewise, after directing, that 

n au ama. ^ twentieth part shall belong to the eldest, besides a 

pair [of goats or shee]-),] a car, togetlier with beasts that have teetlj in 
both jaws, and also a cow and bull ;”|| (i. e. a pair of goats, or the like, 


ANNOTATIONS. 

f 


35. Without restriction.] According to the author's own doctrine, the double al- 
lotment concerns hereditary property only, and is consequently propounded with discri- 
mination of cases. But, according to the opinion of his opponent, who admits the doubli 
share intlie case of the father's owu [acquired] property, the allotniPiit of such share is 
here declared in regard to the grand- lather's estate ajso, since there is no specified restric- 
tion of it to the falLr's wealth. Hugh, on Daya-bhaga. 


36. By this argument.] Having in the preceding paragraph shown, that a double 

allotment for the father is ordained by express passages of law, the author proceeds to 
show by the following reasoning, that, since a double share is allotted to the elder brother, 
two shares must a fortiori be given to the father viho is entitled to greater reverence. 


Mahe(<*vara. 

37 Middlemost.] Here the word middlemost intends the next after the eldest : 
and those born after him are aU comprehended under the term youngest, grlkrshna. 

A pair of goats &c.] Or*of sheep or olher cattle. But kiae are separately men- 
tioned. ^rlkrshna. • , 

Provided the cattle be numerous.] But if they be few, the distribution should be 
adjusted in proportion Jo the deduction receivable by the eldest, frlktslina. 


A house.] A habitation other than that which is the father’s abode. For so 
ordains. 


* Narada, 13. 
Manu, 9. 112. 


-|- Cbvdamaiii, , &c. 

§ Manu, 9, lie— 117. 11 Gautama, 28. 5. 

Y 
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a car with horses or other beasts having teeth in both jaws, and a bull 
together with a cow ; all this shall belong to the eldest ;) and after di- 
recting, that Cattle blind of one eye, or aged, dwarfish, or disfigured, 
shall belong to the middlemost, if there be more than one (i. e. aged 
or old, dwarfish or stunted, disfigured or having a distorted tail ; these 
shall appertain to the middlemost, provided the cattle be numerous ;) 
and after further directing, that A sheep, grain, iron, a house, and, 
together with a cart, one of each sort of quadruped, shall be given to 
the youngest ; all the residue shall be equally divided (i. e, a sheep 
and other things, as specified, shall be allotted to the youngest ; but 
let the brethren divide equally the whole of the residue ;) has by the 
following passage allotted to a, double share to the eldest : Or let the 
first born have two shares, and the rest take one apiece/’J 


*38. It must not be aigued, that the eldest has a double share al- 
lotted to him as the acquirer of the wealth. For the 

38. Notasac- allotment of two shares is directed if there be no de- 

duction now a deduction could not be supposed in 
’ the case of an acquisition ; and, since the middlemost 

and youngest are not, inasmuch as they are acquirers of the property, 
distinguished from the eldest, the assigning of a share and a half, or 
other less portion, [as a share and a quarter,§] to them, would be in- 
congruous, and the use of the term eldest,” &c. would be impertinent. 

39, Accordingly, in the case of a partition between an appointed 
daughter and a true legitimate son, Manu ordains, 
39, But in right A daughter having been appointed, if a son be after- 
of primogeniture; wards born, the division of the heritage must in that 

nu who denies equal, since there is no right of primogeniture 

that right to the the woman.” || Thus propounding equal partition, 
appointed daugli- because there is no right of primogeniture in this 

instance by reason of her sex, the author thereby inti- 
mates, that a male would have had a double share [in right of his being 
eldest.]ir 


40. In regard to what is said, that as in the instance of the Ho- 
40 The maxim a passage of revelation to this effect, ‘'The Hol^tka 

that more is not ouglit to be performed,” is assumed for the justifica- 
to be assumed tion of the practice of celebrating that festival which 


. ANNOTATIONS. 

39. Accordingly.] Since priprity of birth determines the right to a superior al- 
lotment. Achyuta. 

Since the right to a double share is founded on primogeniture, ^^iktshija. 

40. As in the instance of theHoKkA] <The author proceeds to refute the opinion- 
of some writer, wlio reconciles the matter on the principle of the reasoning taught under 
the head of IIolhk4. Mabeqvara. 

It is the 8th topic in the third chapter of the 1st book of JaiminUs M{m4ns4. Vide 
infra. C. 6. Sect. 1. — § 22. 


* Gautama, 28. 6. f Gautama, 28. 7—8. J Gautama, 28. 9—10. 

f frlkfshpa. || Manu, 9. 134. Vide infra. C, 10. §2. ^ Ragb, onDAya-bh^ga, 
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tlian is necessary, ig in use among the Pr^chyas ; (for it can be suffici- 
does not authorize ently justified by such a passage ; and one, containing 

that ^e'^recept word Prichya or other restrictive term, need not 
relates to an ac- ^ supposed, since the proof of it would be burden- 
quirer, some ;) so, in this case likewise, a passage of revelation 

in these words, Let the acquirer take a double share,” 
must be inferred, and not one containing the word eldest” or other 
restrictive term. That argument is not right ; for, in the one case, the 
practice observed by, tlie Prfichyas can be justified by a general precept 
of revelation, which must be presumed to that end. It should not be 
alleged, that one containing the term PrSchya must be supposed for 
the sake of justifying the omission of that festival by others than 
PrSchyas. Omission, consisting in non-performance, is no fit reason for 
presuming a lost revelation. But, here, since Manu and the rest use 
the word '' eldest,” a passage of scripture containing that term ought 
to be presumed to justify its insertion ; not one exhibiting the word 
acquirer since there is no necessity for assuming this : nor is there 
any special authority for the proof of one containing both terms. It 
should not be alleged, that, since it is necessary to suppose a revelation 
for the purpose of authorizing the acquirer’s double share in other 
cases, that may be the origin of the law in this case also, for it is an easy 
conclusion, and the word ‘‘ eldest” may si^ify the acquirer. The re- 
verse is equally possible ; fRr if, a revelation containing the term 
eldest” be supposed, even the word acquirer” might just as well be 
presumed to signify eldest, since there is no ground of preference. Be- 
sides, on the same principle of facility, a supposed passage of scripture, 
containing three, four, or more terms, may be any how inferred from 
reasoning ; and the terms of the whole law may be made to relate to 
it, by interpreting them according to analogy and metaphor ; and thus 
may you demonstrate your skill in the law. Therefore, since an esta- 
blished practice, or a sentence of memorial law, from which a passage 
of scripture is to be inferred, may be sufficiently justified by assuming 
a passage in which the particular practice is described, or the words 
of the law are contained ; more should not be presumed. And such is 
the import of the reasoning, instanced under the head of HolSki. 

41. Accordingly [since primogeniture and acquisition are sever- 
41 Vasishfcha independently of each other, reasons for the 

distinctly assigns allotoent of a double share.*] Vasishtha, having 
two shares to the ordained a double share for the eldest brother, sepa- 

. ANNOTATIONS 

The Holakd is the festival pf spring (Vasanta,) and is observed by the Prachyai. 
9rikt3h]ia. * 

It is called Hollddi or Hdli. The Pr&chyas are the orientals contrasted with the 
Udichyas, or people of the north, and DAkshinatyas, or people of the south. The cele- 
bration of the Holt is peculiar to the eastern Hindus, as the festival or worship of Ka- 
ranjarka is peculiar to the southern Hindus. See 9riki’shna, &c. 

41. lYould be impertinent.] For two passages of one author cannot signify the 
same thing ; since one oi them would be superfluous. 9^fi^f skna. 

^ ^ Acbyuta. 
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eldest brother, rately propouuds the allotment of two, shares to tlie 

^uirer^ acquirer. Thus, ailer premising Partition of heritage 

among brothers,”* he says : Let the eldest take two 
shares ;”i* and at no great distance adds : He, amongst them, who has 
made an acquisition, may take a double portion of it.”J Two shares 
being thus ordained by this author in right of acquisition, his direction 
for a double allotment, to be given to the eldest brother, would be 
impertinent. 


42. The right of taking a double share, too, is not confined to 
the case of primogeniture. Thus, Vihaspati says: 
42. Vthaspati The eldest by birth, by science, and by good qualities, 
authorkes two gj^all obtain a double share of the heritage, and the 

biitht* knowledge shall share alike : but he is as^a father to them.” 

and virtue. If the allotment of two shares were only in right of 

acquisition, the mention of birth, science, and good 
qualities, would be useless. 


43. The allot- 
ment of two sli ares 
concerns partition 
amopg brothers of 
the whole blood 
only, or of the half 
blood only. The 
deduction of a 
twentieth, &c., re- 
gards the half 
blood, as is hinted 
by VJ-haspati. 


43. This double portion is applicable to the case 
of partition among whole brothers [or among half 
brothers only ; §] and the deduction of a twentieth part 
for the eldiest is relative to partition among brothers 
of both the whole and the half blood. For Vihaspati 
says : All sons of regtoerate men, born of women 

equal by class, should sliare alike after giving a deduc- 
tion to the eldest.” II 


44. Since 

44. For this be- 
ing restricted to 
the half blood, the 
other relates to 
the whole blood. 

whole blood. 


partition among sons born of several wives, equal by 
class, is here stated as preceded by a deduction, it fol- 
lows, that the doctrine of a double share relates to the 
case of whole brothers: and this is proper, for the 
elder brother has the greater weight among his bre- 
thi’en, from the circumstance of his being of the 


ANNOTATIONS. 

43. All 60 US of regenerate men.] Kulluka Blia.^a infers from this and the following 
passage of Manu’s Institutes, (9, 15/) that no deduction is allowed in favor of the first- 
born at a partit ion among the sons of a phdra man. Jimuta-vahaua^s commentators, 
Chudamani and prlktshpa, oppose that doctrine, and assert th^ right of a ^udra's eldest 
son to the established deduction. But Raghunandana, in the Daya tatva, supports Kul- 
Ihka Bhatta’s opinion. Tne arguineuts are long., • 


*Va8ishtha, 17. 36. 

t Vasi3ht*ha, 17. 37, { Vasishtba, 17. 42. 

§ ^’rikrshpa and Achyuta. ^ 

I) Manu, 9. 156. Though here cited from Virhaspaii; but it is quoted from Manu 
in the D/iya-iava, Calpatura, Rataa 9 ara, &e. 
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45. The deduction also of one in ten cows, &c., must not be 

TV, d p- So Manu declares: '' Among brothers success- 

lion is disallovTed performance of their duties, there is no 

in the case of bro- deduction of the best in ten, though some trifle, as a 
thers equally me- mark of greater veneration, should be given to the 
ritorious. firstborn."* 

46. By the reasoning thus set forth, if the elder brother have 

, two shares of the father's estate, how should the 

elder brother be- highly venerable father, being the natural parent of 
ingentitledtotwo the brothers, and competent to sell, give or abandon 
shares of the patri- the property,. and being the root of all connexion with 
mony, surelv the the grandfather's estate, be not entitled, in like cir- 
father shall have cumstances, to a double portion of his own father's 

Ihat^irhiuted by wealth? Vihaspati, extending to the eldest son the 
Vthaspati. right to a double share because he is like a father, 

as expressed in a passage above cited (8 42,) does 
thereby intimate a maxim, that the father shall have two shares : and 
the maxim is actually propounded by Vfhaspati ; for he ordains such 
an allotment in general terms : The father may himself take two 
shares at a partition made in his life-time.”‘f‘ So NSrada says : Let 
N^rada's text father, making a partition, reserve two shares for 

35) again cited, himself ; and tjie mother shall take an equal share with 

her sons, if her husband be deceased."]: 

47. A father, distributing the goods, may take two shares for 

himself. The construction of the sentence is not, A 
47. And ex- father, distributing his own goods, may take two 
plained. shares for that would contradict the doctrine before 

stated. 


ANNOTATIONS. 

45. Successful in the performance of their duties,] It is here understood, that all 
equal good qualities. But, if endowed with supeiiur qualities, llie eldest has his 
regular deduction. Chhdamani. 

The meaning is ‘though successful,’ But, if incapable, the rather sliall there be no 
deduction. Mahe^vara. 

^6. Extending to the eldest son.] By ascribing to the firstborn equality with 
the father, it is implied, that, in like manner as the father has a right to two shares, 
when a partition of his own father’s estate is made by him with his sons and grandsons, 
so is the eldest son entitled to a double portion of his own father’s wealth, when parti- 
tion is made among brothers. 

47. That would contradict it.] It would be inconsistent with a passage of Yishnu 
above cited (§ 16) and with the text of Harlta (§ 57 ) ^r^^^’shna and Mahc§ vara. 

It would contradict the foregoing reasdiiing (§ 36, &c.)in regard to a double share of 
the grandfather’s property. Achyuta. 

It wouldbeatvatiance with the argument, that, if an elder brother have two shares, 
when the grandfather’s estate is divided, surely the father should have as much. Chu- 
dimani. 

m * 


t Already cited, § 35. 


* Manu, 9. 115. 

J Narada, 13. 12. Already quoted, § 35. 
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48. There cannot 

pation of father 
and sons in the 
patrimony. 

Eor either the 
goods must be in 
common, and coa> 
seqnently there 
could be no parti- 
tion : 


Besides, if the father and son are to share 
equally the gran^ather*8 wealth, [under texts decla- 
ratory of their similar or equal rights,*] it must be 
affirmed, that as much as is the father’s share, so much 
[in number and quantity ,*f] is the son’s : not, that the 
ihe very same effects, and same in quantity, which are 
the father’s, are also the son’s : for thus the property 
would be in common ; and it might be concluded, that 
like the goods of husband and wife, no partition there- 
of could take place. 


49, Now, if the case were so, [that is, if sons were entitled to 
share with their father allotments of equal amount, 
Or, if the while bis property continued ;|] the eldest, together 
ment of^”e ual with his son, would have four shares, if two must be 
amount, I he eldest B^llotted to his son,, at the same time that two are al- 
brother and his lotted to the eldest himself in right of primogeni- 
sons taking two ture : and one share only would belong to another 
w^fd iLv brother. Thus, if the eldest brother have many child- 

ilufe to a yomi^L equal portions must be assigned to them, as 

brother. “ fo their father, a mere trifle would remain for a 

younger brother, which would be in contradiction to 
great authorities. 


50. As for the text ofVrhaspati: '^In wealth acquired by the 
50. A passage gi’^Bidfather, whether it consist of moveables or im- 


ofVthaspati con- 
cerning equal par- 
tition, forbids an 
arbitrary distri- 
bution. 

quired goods. 


moveables, the equal participation of father and of son 
is ordained its meaning is, that the participation 
shall be equal or uniform, and the father is not entit- 
led to make a distribution (a) of greater or less shares at 
his choice, as he may do in the instance of his own ac- 
It does not imply, that the shares must be alike. 


51. Or it relates 
to a son of two 
fathers (one natu- 
ral and one adop- 
tive.) 


51. Or the text, declaratory of equal shares, may 
relate to a father who is himself son of two fathers ; 
[one natural, and the other the adoptive parent.] 


ANNOTATIONS. 

It would be incompatible with the right of reserving more or less [than a regular 
allotment] of his own acquired property. Eagh. on D4ya-bh%a. 

The last explanation is wrong, for this doctrine has not been before stated. Achyuta, 

48. In common ] A single article, becoming the subject of two rights of property 
predicated of two persons, is property in common, priktshtja. 

61 . Or the text may relate.] Chudamapi understands the author to propose the 
second interpretation (which is founded on a text of pankha as by him explained;) be- 
cause this passage of Vthaspati propounds the father’s want of independent power in 
regard to all property moveable or immoveable, and is consequently irreconcileable to 
other texts which allow his dominion over cems, pearls and the like, but deny his inde- 
pendence in regard to immoveables, a corroay or pension, and slaves. But priktsbna and 
Achyuta restrict moveables in this place to signify slaves ; and thus reconcile those texts. 
They expound “ equal” as it were alike. As the father is a sharer, so is the son. 

(a) See 1 Strange, H. L. 24.— JBi;?. 


t Achyuta, 


t Mahcqvara, 
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52. The text of 
YAjoavalkya has 
been already ex- 
pounded (§ 9.) 


62. The passage, which declares that '' the 
ownership of the father and son is '' the same,” has 
been already expounded (§ 9. &c.) 


~ ' — - _ _ ^ 

that, being an eld- 
est son, the fa- 
ther has two shares 
in a partition with 
liis sons, as with 
his brothers ; but 
but not unless be 
be eldest. 


54. That is 
wrong : he should 
have two shares 
in right of pater- 
nity. 


63. Moreover, it is said, if that father be eldest, as rescuing his 

53. It is said, ^^n father from the misery to which a childless per- 
son is doomed, it is assuredly reasonable, that he 
should have an allotment twice as great as his own 
sons, in the same case in which he would have double 
the allotment of his brothers, because he was as a 
father to them, for it is through him, that his sons are 
connected with the hereditary property. But if he be 
not the eldest soil of his father, he takes only an equal 
share with his sons. 

54. That is not accurate. For, since a share and a half, or other 
specific allotment, is ordained for the middlemost 
and other sons, it is assuredly fit, that the father 
should have a double share, in right of paternity ; and 
it is not proper on the part of yourself and the holy 
writers, to direct the equal participation of father 

and son in general terms. 

55. Besides, the allotmejit of two shares to the father is not pro- 

55 The allot:- applicable to his own acquired wealth ; as ap- 

pears from the circumstance, that the distribution of 
it follows his choice. The precept regarding that 
allotment would be superfluous, since he may, at his 
choice, have either more or less than two or than three 
shares. Nor can the text be restrictive, for it would 
contradict Vishnu, who says : When a father sepa- 

rates his sons from himself, his own will regulates 

the distribution. ■ But, in the estate inherited from the grandfather, 
the ownership of father and son is equal.”* 

56. The meaning of this passage is, ' In the case of his own 
pift Ey f* acquired property, whatever he may choose to re- 

of\lie serve, whether half, or two shares, or three, all that 

is permitted to him by the law : but not so, in the case 
of property ancestral.’ 


mcut of a double 
share cannot re- 
late to acquired 
wealth, which the 
owner may divide 
as he pleases. 

It is so declar- 
ed by Vishnu. 


ANNOTATIONS. 

52. Already cxpoui^ded] In the two modes above stated, (§. 9. and 15). 
Achyuta. 

Conformably to the opinion eff Dhaje^vara and others (§ 16.) Maheqvart, 

63. The misery to which a childless person is doomed.] The hell callfd Put. 
(Vide C. II, Sect. 1. — §. 31.) Achyuta. 

64. It is fit he should have a double share.] Since it is not reasonable, that in 
the same case in which the middlemost has a share and a half, and the rest have other 
appropriate portions, the father should in right of paternity have less, namely, a single 
share, 


^ Vishnu, 17. 1.— 2. Vide Supra. § 18. 
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57. Accordingly H^rita says : A father, during his life distri- 

buting his property, may retire to the forest, or enter 

67. A passai^e ^be order suitable to an aged man ; or he may re- 
of Hdriia cited. main at home, having distributed small allotments 

and keeping a f^eater portion : should he become indigent, he may 
take back from them.” 

58. ^ By this text the father is authorised to distribute a small 

part, and to reserve the greatest portion of his wealth. 

58. And ex- « The order suitable to an aged mair,” intends retire- 

pkined. ment. 

69. As for the text of Qankha and Likhita, If he be soil of one 
father (ekaputra,) he may allot two shares to himself, ' 

59. A text of the sense of it is this ‘The word ekaputra means son 

gaiikha and Lik- ^rian : it is not a compound epithet signifying 

hiia expounded. only son ; for that mode of construc- 

The father has prevails less than the other. “ A son of one 

two shares if he man” is a true legitimate son. The father, being such, 
be son of one is entitled to a double share: not so one who is 
father : i. e. legi- (kshetraja) issue of the soil, though he be the father of 

the family. But the text before cited (§ 9.), declara- 
tory of the equal ownership of father and son, must be explained as 
intending a father who was (kshetraja) issue of the soil or wife. 

60. The offspring of the soil is indeed son of 
two fathers. Baudh^yana declares him so : “The son 
who is begotten by another on the authorized vdfe of 
a man deceased, impotent, or distempered, is son of 
the soil. He is considered as son of two fathers, as 

partaking of both families, and as heir to the wealth 

and obsequies of botli.” 

ANNOTATIONS. 

It is not proper to direct equal participation in general terms.] Tor the proper 
direction is, that the father of a son, who has only one parent, should have double share ; 
but the father of a Kshetraja, or other offspring of two fathers, should have a singlo 
share, frlkrshna. 

57. The order suitable to an aged man.] If the period for becoming an anchoret 

be arrived, let him become an anchoret; if the period for the order suitable to old age 

or that of a resigned recluse is come, let him make his resignation i or if neither of 
these be the case, the author declares ‘ he may remain, having distributed allotments,* 
having given them to his sons or other descendants. But if that, which he reserved, be 
wasted by consumption or use, he may take back for his maifftenance from bis sons to 
whom he gave allotments. Dciya-rahasya. » 

Should he become indigent.] Should the property reserved by him be expended. 
Aohyuta* 

Should he have consumed all his wealth, frlkfshna.. 

59. If he be son of one father.] This is Jimuta-v4hana*s iotorpretaiion. But 
Chandeqvsra and the authors of the Sm^ti-Chandrika and Vivada-Chandra, follow the other 
cxposiiion, If he be father of one son and Vachespati Miqra, with the author of the 
Madana ratna and others, adopting this exposition, explains “ one** as signifying excel- 
lent, and pre-eminent, or, in snort, virtuous. 


60. For issue 
raised to a child- 
less man, is the 
offspring of two 
fatliers. Baudba- 
yana has so de- 
clared. 
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61. The meaning of this is, that the son begotten by another 
person on the wife of an impotent man or the like, 
61, Exposition with the husband’s consent, is termed (kshetraja) the 
of lus text. son of the soil. 


62. Confirmed 
** passage of 

N^rada. 

63. The ambi- 
term, in 

text before 
cited (§ 69.) must 
be construed ab- 
solutely. 


64. Terms em- 
ployed by the 
sacred writers, are 
not to be conti- 
nually taken in a 
rague sense. 


62. So Nd,rada says : The produce of seed, 
which is sown in a field with permission of a proprie- 
tor, ia considered as -belonging to both the owner of 
the seed and the proprietor of the soil.’'* 

63. Hence [since the compound epithet is a 
construction not to be preferred ;“f‘] and because the 
term (ekaputra) ought to be made significant in the 
passage in question, as an epithet of the agent in the 
sentence ; the notion, that it is vaguely used as an 
epithet of the subject, is confuted. 

64. Besides, one, who continually explains in a 
vague sense, terms used by authors transcendently 
wise, as Manu, Gautama, Daksha and the rest, only 
demonstrates his own unsettledness. 


ANNOTATIONS. 

That mode of construction prevails less than the other.] According to a maxim of 
grammar, that mode of composition, iu which the principal term is no member of the 
compound epithet, must not be preferred to the more perspicuous composition in which 
the principal term is a member of the compound word. This maxim is here alluded to : 
and the author accordingly considers son of one’’ to be a simpler explanation, than 
“ he who has one son.” 

61. The son begotten by another person.] A son begotten by another person on 
the wife of a deceased man ; or begotten on the wife of an impotent man with his con- 
sent. 9^iktshna. 

A Bon begotten or procreated by another on the wife of a deceased man. is one 
description of Kshetraja, or son of the soil : another is a child begotten by a different 
person on the wife of a man not deceased, but impotent or the like, being authorized^ 
that is, being sanctioned by the impotent husbanef. Permission having been granted to 
another man to procreate a son, the child was sanctioned. The author explains the 
second description of son of the soil. But the first is not explained by him, being c 
•idered as sufficiently clear. Mahe 9 vara. 

63. And because.] “ And” must be here supplied. In some copies, the reading 
actually is so. Mahe 9 vara. 

As an epithet.] Being an epithet of the agent, it is a condition of the action in ques- 
tion. Achyuta. • 

The notion that it is vaguely used, is confuted.] “ Let the father, being (ekaputra) 
parent of one son, allot two shares to himself.” In this precept, the allotment of two 
shares is the act to be done ; and the father is the subject of it. Consequently the cir- 
oumstance of his being ekaputra is an epithet of the subject, vajruely employed. There- 
fore, if there be many sons, the father still takes two shares. This notion, entertained 
by others, is here confuted. Mahe 9 vara- 


* N4rftda, 12. 67, 


t Maheqvara. Vide § 59. 
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. A failier hftt 
CTen 


ac« 


As ordained bj 
KdtjAjana, who 
allots two shares 
<3r ninoiety to the 
father. 


65. Thus th^ father has a double share even of 
wealth acquired by his own son. For the expression 
is general : let him reserve two shares or " he 
may take two ahares.’'f Kiityfiyana declares it veiy 
explicitly ; A father t^es either a double share, or 
a moiety, of his son’s acquisition of wealth ; and a 
mother also, if the father be deceased^ is entitled to 
an equal portion with the son,”. 


66. Exposition 
of this text. 


66. The meaning of this passage is, that the 
father has a right to take either a double share or a 
moiety of his son’s acquired wealth. 


67. It must oot be explained thus : " From the acquisition of 
both son and wealth, the father becomes entitled to 
67. Another io- two shares; but from no acquisition of a son, the 
♦ . owner keeps the whole.’ For it is admitted, that when 

partition is made with brothers, one, who even has 
not got a son, takes two shares, as the gainer of the wealth ; how then 
can he keep the whole 1 It must therefore be affirmed, that, if any re- 
lative exist, who is entitled to participate, the acquirer has two shares ; 
but, if there be none, he keeps the whole : and thus the specific men- 
tion of father and son becomes unmeaning, like the singing of a 
drunkard. Besides, acquisition is an act causing property ; and it is a 
contradiction to say that it does not produce property, since it has 
been expressly declared to do so [by the wise.J] Neither is it true, 
that a son is the property of his father. For the contrary is shown 
under the head of of a whole estate. The term acquisition would 
be therefore metaphorical in regard to sons, and literal in respect of 
wealth. But that is inadmissible in the instance of a single term once 
uttered. 


ANNOTATIONS. 

66. The expression is general.] Being applicable without restriction to any pro- 
perty but that which was acquired by himself. Mahe 9 Tara. 

Of his son’s acquisilihn of wealth.] Of the wealth acquired by his son. 
kldhxHt, &c. 

A mother also.] This relates to the father’s wealth. Achyuta. 

That wealth, of which the son takes a share, when his father is deceased, must be 
here intended. Therefore the sou’s acquired wealth is excluded. Maheqvara. 

67. From the acquisition of both son and wealth.] The« ambiguity arising from 
the U 3 d of the term acquisition, and that in the ablative case, instead of the relative, 
gives occasion to the author to go into a further disquilition on the meaning of the text. 

For the contrary is shown under the head of gift of a whole estate.] For it there 
appears, thc^ the prohibition against Jiving away a eion is founded on reasonings in- 
asmuch as a son is not the property of his lather, 


* N4rada, Vide § 35 and § 46. 
f Vtbaspatl Vide § 35. 

X Achyuta and 
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It must not be argued, that the precept would 
C$, The pre- the son’s right to a double share is 

oept, as above ex* because the wealth was acquired by him ; and 
ptoed, is not »u- the &tiier’s right to two shares is also deduoible inde* 
perfluous, p^dently of this text ; [and*] 'their equal partidpit* 

tion may be thence inferred. The precept is significant : since, without 
this text^ there is no ^ound for concluding a father’s right to two 
shares of his son’s wealth. 


69* Besides, if the term acquisition of wealth” be interpreted as 
relating to the father’s goods, his ri^t of taking two 
th shares, or a moiety, at his choice, would be inapplica- 

own goods! power of taking according to his pleasure, 

and the exercise of his will, are unrestricted. He may 
choose to take a share and a half, or one and a quarter, or three quarters 
of one share. How then are only two cases stated ? That it cannot 
intend a restriction [to those two casesf] nor relate to the father’s own 
goods, has been already shown [from two passages before cited : J] and 
it is as fit that he should have a moiety of his son’s acquired weal^, 
as it is that he should have two shares of such wealth. 


70. Nor does the text intend his taking a moiety of two shares, 
70 Nor can it other ivords a single share. For moiety and 

intend a moiety of share being relative terms, imply a something of which 
two shares : e. they are parts : and, since they are equal in regard 
one share, to the person and to the act of taking, they cannot 

relate to each other. As the interpi*etation, which takes the relative 
term double share,” in construction with acquisition of wealth” in 
the ablative, is unexceptionable, it is also right to construe the word 
moiety with it ; for the terms are contiguous. A moiety of the wiialth, 
therefore, is meant ; not a moiety of two shares, or in other words a 
single share : for it would be improper, while the obvious term, “ a sin- 
gle share,” might have been used, to employ a teim, which does not 
express that sense. A moiety of the wealth, then, is the right inter- 
pretation. 


71. Either a 
moiety, or a dou- 
ble share, is allot- 
ted, according as 
the patrimonv has, 
or has not, been 
used in making 
the acquisition. 


71. Here, the father has a moiety of the goods 
acquired by his son at the charge of his estate ; the son, 
who made the acquisition, has two shares ; and the 
rest, take one a piece. But, if the father’s estate have 
not been used, he has two shares; the ac(j[uirer, as 
many ; and the rest are excluded from participation. 


ANNOTATIONS. 

In the instance of a single term once uttered.] For it is a maxim, lhat a term, 
uttered once, conveys a single meaning : and it would be iimonsistcnt to give it two 
different senses at the same time, ^rlktshna. 


* Achyuta. t 

t .Qrlktshna. See Yislmu, cited § 16, and 55 , and Ilurlta quoted § 57. 
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72. Or a moiety 
is allowed. If tbe 
father possess 
good qufidities. 
But two shares in 
right merely of 
paternity. 

73. Recapitula- 
tion. A father may 
take two shares of 
inherited proper- 
ty ; and of wealth 
acquired by Lis 
son. He may re- 
serve as much as 
he pleases of his 
own acquisitions. 


72. Or else, a fatlier, endowed with knowledge 
and other excellencies, has a light to a moiety : for an 
increased allotment is granted to the eldest by science 
and other good qualities. But one destitute of such 
qualities has a double share in right merely of his 
paternity. 

73. Therefore, the meaning of the texts is, that 
a father may reserve for himself two shares of wealth 
which has descended in succession [from ancestors,] or 
of that wliich has been acquired by hife son. He is 
not entitled to more, however desirous of it he may be. 
But, of his own acquired wealth, he may reserve as 
much as he pleases. 


74. Among his sons, he may make the distribution (a), either by 
giving [to the first-born] or withholding [from him] 
the deduction of a twentieth part of tbe grandfather’s 
estate. But, if he make an unequal distribution of 
his own acquired wealth, being desirous of giving more 
to one, as a token of esteem, on account of his good 
qualities, or for his support on account of a numerous 
family, or through complission by reason of his incapa- 
city, or through favor by reason of his piety ; the fa- 
ther, so doing, acts lawfully. 

75. Yiijnavalkya declares it : ''A lawful distribution, made by the 

father, among sons separated with greater or less allot- 
75. Tor Y/ijiia- ments, is pronounced [valid].”* So Vfhaspati : “ Shares, 
^ which have been assigned by a father to his sons, whe- 

oron^nced that equal, greater, or less, should be maintained by 

{awful. them. Else they ought to be chastised.” NSrada like- 

wise: ‘‘ For such has been separated by their father 
with equal, greater, or less allotments of wealth, that is a lawful distri- 
bution: for the father is the lord of all.”*!' 


74. He may 
give or withhold 
the eldest son's 
deduction from 
the patrimony : 
and he may dhtri- 
bute his acquired 
j|)ropert.y unequal- 

3 ^ * 


76. Since the circumstance of the father being lord of all the 
76 It is so 1 wealth, is stated as a reason, and that cannot be in 
in the instance of to the grandfather’s estate, an unequal distribu- 

tbe father’? ac- tion, made by the father, is lawful only in the instance 


ANNOTATIONS. 

73. The meaning of the texts.] Niirada’s (§ 35.) &c., 

74. The father, so doing, ads lawfully.] Thus rfli unequal distribution among sons, 
without any of the reasons for it here specified, is not lawful even in the case of his ac- 
quired property, ^rikfshna. 

76. That cannot be in regard to the grandfather's estate.] Although the father 
be in truth lord of all the wealth inherited from ano<*8tors, still the right here meant is 
not merely ownership, but competency for disposing of the wealth at pleasure : and the 
father has not such full dominion over an estate ancestral. ^ ’ 

(a) See 1 Strange, H, L. 24.- 

* Y4irjavfllkya, 2. 117. 


f Nciradu, 13. 15, 
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yiired wealth : as of his own acquii^ed wealth. Accordingly Viahnn says, 

Vishnu ^ ' When a father separates his sons, from himself, his 

' ' own will regulates the division of his own acquired 

wealth. But in the estate inherited from the grandfather; the owner- 
ship of father and son is equal/** 

77. As a superior allotment, in the form of a deduction, is indi- 
cated by a passage of Y^jhavalkya, When the father 
makes a partition, let him separate Ws sons according 
to his pleasure; and either dismiss the eldest with 
the best share; or, if he choose, all may be equal 
sharers, *’“(*) how is any other unequal distribution here 
ordained ? The answer is, such cannot be the mean- 
ing, for the text would-be impertinent, since a superior 
allotment, resulting from the deduction of a twentieth 
part, is admissible when partition is made by brothers 
after the demise of the father. 


77. The un- 
equal distribution, 
meant by Ydjfia- 
Talkya (§ 75,) is 
not one made ac> 
cording to speci- 
fic deductions, as 
hinted by the same 
author. 


78. Perhaps the text is propounded for the pur- 

78. Nor does pose of legalizing an equal distribution made by the 

it intend equal dis- father, without the authorized deductions? No: for 
tiibutiou without allotment only is declared lawful, as made 

tions. ^ ^ father* and the word greater would be im- 

pertinent. 

79. Besides, if the mention of greater or less shares here intend 
the regulated deductions, the second verse of the 

79. Part of stanza (''let him separate his sons according to. his 
the passage cited pleasure,*’) becomes superfluous ; for that, which was 

ne^n^^undeT^trat declared, is fully specified in the three’ other ver- 

H^itation. ses of that text. But, according to our interpretation, 

the phrase, “ let him separate his sons according to 
his pleasure,” relates to his own acquired wealth ; while the allot- 
ment of the best share, and an equal distribution, both regard an estate 
inherited from the grandfather. There is consequently nothing super- 
fluous. 


ANNOTATIONS. 

77. The text would be impertinent.] As distinguishing partition made by a father 
from a division made by brothers, the text declaring valid a lawful unequal distribution 
would be impertinent. Consequently that passage (Y^jnavalkya, 2. 117.) does not 
intend greater or less allotments, ^ with or without deductions; but it relates to a dis- 
tribution of unequal shares made according to the father's pleasure, frikfshria. 

78. Por then a less aljotment only is declared lawful.] An equal share assigned 

by the father is leas in comparison with a share to which a deduction is added as is 
practised among brothers. — 


^ Vislmu, 17. 1 — 2. Vide supra. § 16 and § 55. 
t YHjnayalkya, 2, 115. 
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80. Ythaspati 
propounds two 
modes of partition 
among co-beirs ; 
One by specific 
deductions ; the 
other by equal 
shares ; thus there 
'irouklbe bo dis- 
between 


j-f 




'on 


80. Moreover, two modes of partition after the 
death of the father are actually deoWed by Yidiaf^ti 
in these words ; “ PaHition of two sorts is ordained 
for co-heirs : one, in the order of seniority ; the other, 
by allotment of equal shaies.'^ By saying **in the 
' order of seniority,** the author indicates specific de- 
ductions. Equal participation is the other mode. 
Now, since two sorts of mutual partition among bro- 
thers are thus expressly declared, there would be no 
distinction between that and a distobution made by 
a father. 


81. N^rada de- N&rada says : ‘‘ The father, being ad- 

clares two modes vanced in years, may himself separate his sons ; either 
of partition by dismissing the eldest with the best share, or in any 
the father. manner as his inclination may prompt.*** 

82. The unequal distribution, here intended, appears evidently 

to be different from that, which consists in giving the 

82. And here best share to the first born ; since the author, having 
the bMt share for noticed the allotment of the best share to the eldest, 

ti^uished says “ or as his inclination may prompt;’* 

unequal partition thereby distinctly authorizing any unequal distribu- 
at will. tion, which the father, \or reasons before mentioned, 

may think proper to make. 

83. But the text of N^rada, which expresses, that '' A father, 

who is afflicted with disease, or influenced by wrath, 
83. Another pas- or whose mind is engrossed by a beloved object, or 
sage of Ndra^, otherwise than the law permits, has no 

father’s^^^power^ power in the distribution of the estate relates to 
forbids an unau- fhe case where the father, through perturbation of 
thoriaed distribu- mind occasioned by disease or the like, or through ir- 
tion Baade without ritation against any one of his sons, or through par- 
sufficient cause. tiality for the child of a favourite wife, makes a distri- 
bution not conformable to law. Nevertheless, unequal partition is 
lawful, when grounded on [either of the fourj] reasons above men- 
tioned.ir 


84. A passage 
of Kdtydyana con- 
firms this infer- 
ence. 


84. Thus KfttySyana says : *'But let not a father 
distinguish one son at a partition made in his lifetime, 
nor on any account exclude one from participation 
without sufficient cause.** 


85. liCt him not distinguish one by the allotment of a greater 
85 . Exposition portion, nor exclude one frpm participation by depriv- 
of the text ing him of his share, Without sufficient cause. [This 


ANNOTATIONS. 

85. Since the meaning is even one son.] The particle must be here understood 
being inferred from reasoning. Achyuta and ^riktshpa. ^ * 


^ Ndrada, 13. 4. 


t Narad?, 13. 16. 


t Mahe9rara» ^ § 
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9 

It does not re- does not relate to specific deductions :*] for the dis- 
late to authorized tinguishing of sons by allotting to them the prescribed 

t ions ° ^ ^ deductions of a twentieth , and half or a quarter of a 

twentieth, f] extends to many [viz. eldest, middlemost 
and youngest ;J] and is not confined to one. One son should not be 
distinguished without cause. But, for a sufficient reason, it may be 
done. Since the meaning is '' even one son.!* The distinguishing of 
one, fas here forbidden,]* has no reference to specific deduction ; but 
intends a distribution made according to the father's mere pleasure, as 
before explained. 


86. When par- 
iilion is made by 
desire of the sons, 
no unequal distri- 
bution should be 
made. 

So Manu. 


86. However, when sons request partition in the 
father s lifetime, an unequal allotment should not be 
granted by him. Manu declares it. '"Among un- 
divided brethren if there be an exertion in common, 
the father shall on no account' make an unequal distri- 
bution in such case."§ 


87. The regu- 
lar specific de- 
ductions should, 
however, be al- 
lowed. 


87. But the regular deduction ought in this 
instance to be allowed by the father. For it is 
not of the nature of an unequal distribution ; and 
the allotment of greater or less shares is alone for- 
bidden. • 


88. Ck)n elusion. 


88. Thus partition made by a father [has been 
explained.] 


ANNOTATIONS. 

86. Mftuu declares it.] The passage of Manu here cited is understood otherwise 
by his commentator Kulluka Bbatta, and by numerous compilers, ^^ikishua supports 
the interpretation, which Jimuta-vahana had in view in this citation. 


Mahecjvara. 


§ Manu, 9. 215. 
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CHAPTER HI. 


Partition hy Brothers. 

SECTION I. ^ , 

Partition impro2)er in the Mother's life-time — Management of the 
affairs during the continuance of the family partnership — Any one 
co-parcener may insist on separation — Right hy representation ad- 
mitted as far as the third degree. 


1. Partition among brothers, after the demise of the father, is 
1 Partition a- explained. That partition is pronounced to be 


mong whole bro- 
thers, after the 
death of the fa- 
ther, is not right 
while the mother 
lives- As hinted 
by Manu. 


not lawful, among brothers of the whole blood, while 
the mother lives, although the ownership of wealth be 
vested in them by the death of their father. For the 
text after the father and the mother,” &c.*) pro- 
pounds a division of the paternal estate among bro- 
thers of the whole blood subsequent to the demise of 
both parents. 


2. TLe text, 
which supposes 
her previous de- 
mise, does not re- 
late to her parti- 
cular property. 


2. It does not intend a distribution of the 
mother's goods, after her demise. For partition of the 
patrimony only is suggested by the term paternal ; 
and there is no authority for interpreting it parental. 


3. The partition 
of that is sepa- 
rately noticed by 
the same author. 

4. Thus 

4. A passage of 
y^jhavalkya con- 
firms this in- 
ference. 


3. Besides, it would be a repetition : for the di- 
vision of the maternal estate, on the death of the 
mother, is subsequently noticed by Manu in a se- 
parate text-f 

y^jnavalkya says Let sons divide equally the effects 
and the debts, after the death of both parents. But 
daughters share the residue of their mother’s pro- 
perty, after payment of her debts ; and the [male] issue 
in default of daughters.”:!: 


ANNOTATIONS. , 

1. That partition is not lawful.] The partition is valid, but is not morally right. 

Partition is not lawful while the mother survives. If it be nevertheless made, a 
share is ordained for the mother. Ragh. Ddya-tatva. 

By declaring it unlawful, it is intimated, that partition is not laudable, while the 
mother is living ; not that it is null. Kdgirdma on the D^ya-tatva. 


* Manu,9. 104. VideC. I. § 14. 
f Manu, 9. 192. Vide C. 4. 
i YAjfiavalkya, 2. 118. Tide supra. C. 1. § 48, 
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6. Since the latter half of this passage shows, that sons have no 
right of participation in the mother's goods, if daugh- 
ters exist; but, if none exist, then sons have the right of 
succession, being intended by the term “Issue , the 


5. For, unless 
it be so interpret- 
ed, there would be 
tautology. 


issue 


father s estate only can be meant, in the former half of 
the text, by the word “ parents for otherwise there 
v^ould be tautology. 


6. The author 
has desijrnedly as- 
sociated tiie deaths 
of father aud mo- 
ther as requisite 
to a lawful parti- 
tion by brothers. 


f).- The author, declaring that brothers may 
divide aftei the death of the father and mother, pro- 
pounds a time subsequent to the demise of both as a 
fit period of partition ; and the association [of their 
deaths] appears therefore to be designedly express- 


7. Accoixlingly Qankha and Likhita say, “ Since 
the family is supported on the inheritance, sons are 
not independent : but as it were under the authority 
of a father, so long as the mother lives." They are 
not independent of their mother ; they are not com* 
petent to make a partition. 


7. (^anklia and 
Likhita deny the 
independence of 
son#, while their 
mother lives. 


8 Vyasa clearly Vy^sa very explicitly declares it. “ For bre- 

for bids separation thren a common abode is ordained, so long as both 

of co-heirs during parents live : %ut, after their decease, religious merits 

the life of both of separated brethren increase." 
parents. 


9. Since the author forbids the separation of brethren by com- 
9 Thus parti- ^^^ding them to live together, and prohibits partition 


tion is unlawful 
while either of 
them lives ; but is 
lawful, when both 
are dead. 


with one whose father and mother are living, the asso- 
ciation of their survival is not positively intended in 
the phrase “ so long as both parents live." Therefore, 
if one parent be living, partition is not lawful ; but it 
is so, when both are dead. 


10. Thus Vrhaspati says : “ On the demise of both parents, par- 

10. Vi-haspati titiori among brothers is allowed : and, even while 
confirms this. they are both living, it is right if the mother be past 

child-bearing."* 

o 


ANNOTATIONS. 

6. The author, declaring. J In several copies of Jlinuta-vahana, I find the name 
of Yajhavalkya here interpolated. But it appears from the remarks of 9rfktshna, who 
refers to the particle and” as marking the association of the terms, that Manu Wore 
cited is the author intended. * 

9. The association of their survival is not positively intended.] If the association, 
suggested by the dual member in the phrase. “ so long as both live,” were positive, 
dwelling together would not be requisite in consequence of the survival of one : parti- 
tion might therefore take place while the mother was lining, and might be even claimed 
On her death while the father was yet living. The author therefore declares it not to 
be positively intended, ^riktshna. 


* Vide supra. C. 9 ^ 1. 

A i 
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1], Since partition while the mother is living cannot be relative 
11 . .llisicxt re- mother’s particular property, and since the 

lates to partition authorized partition after the demise of both parents, 
of tlic father'd es- which is indicated by the particle in the phrase “even 

while they are botli living.” is thus pronounced to be 
})roper ; partition among brothers after the death of parents is evidently 
relative to the father’s wealth. 


12. . Accordingly VySsa propounds partition, in the mother’s life- 


12. Vyasa and 
Vrlmspati direct 
partition in the 
nwther'ti life lime 
to be made with 
reference chiefly 
to her, in ceitain 
circumstances. 


time, made with reference chiefly to her: “ If thei*e 
be many sons of one man, by different mothers, but 
equal in number, and alike by class, a distribution 
among the mothers is approved.” So Vrhaspati says : 
“ If there be many spiung from one, alike in number, 
and in class, but born of lival motljers, partition must 
be made by them, according to law, by the allotment 


of shares to the mothers.” 


13. Since there is no difference in the sons’ share, for they are 
lienee it is ^^Hally numerous and of the same tribe, partition is 
infeiTed, that sons be made by an allotment to the mother, not to the 
have not power to sons. Therefore, as in the case of other wealth of the 
divide while tlie moth()r’s, so in this instance [of the father’s wealth, 

become their property,^] sons have not mde- 
power to make a partition among themselves, 
\Q mother lives; but, with her consent, the 

partition is iawllil. 

14. Separation 14. Hence, what is said by Gautama and others 

IS pronounced by partition there is increase of religious merit ;”*t) 

be^\u^^able &up° be understood after the demise of the mother. 

posing tlic mo- 
ther's demise* 


AIVCOJ im- 

less with her con- 
sent. 


wmcti IS 
pendent 
while t] 


15. If then they desire to remain unseparated, tlie eldest brother, 
15 AVhile the being capable of the care and inanageinent of the 
brethren choose to estate, may take the whole; and the rest sliould live 

remain together, under him, as under a father. Thus Manu says, “ The 

the eldest should eldest brother may take the patrimony entire ; and the 

rest may live under him as under their father.”! So 

Gautama : “ Or the whole may go to the first-born ; 

tama. and he may support the rest as a father.” From the 


ANNOTATIONS. 

13, For they are equally numerous and of the same tribe.J If they were of dif- 
ferent tribes, tbe sliare would be unequal ; viz. four, •three, two, and one, in the order 
of the classes. If they were not equally nun^erous, iucqiiality in their rights, as sons, 
might be apprehended. Clitidamarii. 

15. The analogy of the loaf and staff.] To gnaw the staff was difficult for the rat j 
but, if that were accomplished, the eating of the loaf, which was attached to it, was easy. 
8o in other cases, according to*the circumstances of them, if one of associated things 
be true, the other may be rightly inferred. Rag. Ddya-tatva. Vide supra. C. 2. § 25. 


* Achyuta and 9riktshna. 

f Gautama, 28. 4, 

Mann, 9. 105. 

§ Gautama, 28. 3. 
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Ndrada declares 
consent to be ne- 
cessary. And a 
younger brother, 
being most capa- 
ble, may have the 
cl>«rge of the es- 
tate and family. 


paidiicle ^'or” it appears, that they may either become 
separate or continue to dwell together; and their 
dwelling together must be by consent of all. Thus 
N^rada says, “ Let the eldest brother, by consent, sup- 
port the rest like a father ; or let a younger brother, 
who is capable, do so. The continuancQ of the fiimily 
depends on ability.”* Even the youngest, being capar 
ble, may govern all the brethren. The middlemost of 
course may, being here inferred by the analogy of the loaf and staff. 


16. Anyone co- 16. But partition take.s place by the will of any 

heir may require one [of the co-heirs], as before intimated. 

])artitiou. 


17. As appears 
from the provision 
Kdiyayana’s 
texT, for securing 
the shares of mi- 
nors and absen- 
tees, who of coarse 
have uot consent- 
ed. 


17. Accordingly [since partition by the choice of 
one co-heir is lawful j*!*] KcityAyana, treating of parti- 
tion, says : Let them deposit, free from disbursement, 
in the hands of kinsmen and friends, the wealth of 
such as have not attained majority^ ; as well as of those 
who are absent.” So a text expresses, “ The property 
of minors should be so preserved until they attain 
their full age.”;}; 


18. Tlie rule of distribiAion among .sous extends equally to them 
and to grandsons and great-gmndsons in the male 
line(6). There is not here an order of succession follow- 
ing the order of proximity according to bii-th. For 
tliose three j)ersons, the son, grandson and great-grand- 
son, do not differ, in regard to the presenting of two 
oblations at .solemn obsequies, one which it was in- 


18. Partition 
extends to grand- 
sons and great- 
grandsons ill (he 
male line. 


ANNOTATIONS. 

IG. As before intimated.] For it was declared, in treating of partition, that any 
one person is complete owner of his own wealth. Chudamarii, prikfsnna, &c. 

17. Such as have not attained majority.] Whose age does not exceed fifteen 
years, 

As well as those who are absent.] It is here evident, that partition takes place 
without their consent. 9^’ihi>hna, ChudarnMTii, &e. 

18- lu regard to the presenting of two oblations, &c.] Where two persons are 
connected by a common oblation, the one partakes of the oblation presented at the 
other’s obsequies. (Vide infra. C. 11. Sect 1. § 38.) Malic9vara. 


♦ Narada, 13. 5. , t Achyuta. 

I In the Vtramitrodaya, where the* whole passage of Jfmuta-vahana is quoted, this 
text 18 ascribed to Vishnu. It is not, however, found m Vishnu^s institutes. 

(6) Accordingly where the proprietor of ata^alukin Benares died, leaving three sons 
and the first son oied leaving a son, the plaintiff, and afterwards the second son died 
without leaving male issue and the plaintiff sued the defendant, the third son, fbr a par- 
tition and his share; and there were surviving besides the parties, two widows of the 
second son, it was held that the plaintiff and defendant each took a moiety by inheri- 
tance and that the widows should receive maintenance. Vuljeet Sing v. SheQmvMOok 
” r, 1 S. D. A. Hep, 59, 1 Mori. Dig,— 
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reason or 
benefits conferred 
by them on the 
manes of ances- 
tors. 


cumbeut on the ancestor to present, and the other 
is to be tasted by his manes. Hence it is, that 
Devala says, ‘ A father, a grandfather, and a great 
grandfather, assiduously cherish a newborn son, as 
birds the holy fig-tree,* [reflecting] '' he will present 
to us a funeral repast with honey, meat, and herbs, 
with milk, and with rice and milk, in the season of 
rains, and under the asterism Maghd.” So ^ankha, 
Likhita and Yama,f ‘ A father, a grandfather, and a 
gi'eat grandfather, welcome a new born sqn, as birds 
the holy fig-tree, [reflecting] '' he will give us contentment with honey, 
and meat, and [especially tlie flesh of] rhinoceros, and with milk, and 
with rice and milk, in the season of rains, and under the asterism 
Maghd.” From the mention of the great-grandfather, it appears, that 
‘‘son’* here intends a descendant as low as great-grandson. Thus, 
since such a descendant confers l>enefits on his ancestoi-s up to the gi'eat- 
grandfather, by presenting oblations to the manes, the descendant 
within the degree of great-grandson lias an equal right of inheritance. 


Bevala hin+s 
this : 

And so do p 
kha, Likbita, 


19. Not however 
those, whose fa- 
thers are living : 
for they make no 
offerings to the 
manes. 

20. The arbi- 
trary allotment, 
which a father 
may make, is not 
permitted among 
orothers. 


21. Grandsons, 
whose father is 
deceased, are en- 
titled to just 80 
much as would 
have been his 
share. 


19. Hence it is, that the son and grandson, 
whose own fathers are living, have no right of succes- 
sion ; for they do not present oblations to the manes, 
since they are incomj:a3tent to the celebration of 
solemn c)bsequie.s. 

20. After the death of parents, the special dis- 
tribution, [which might have been] made by a father, 
cannot have effect among brethren. But all the 
rest, as liefore explained, must he here again ad- 
mitted. 

21. If there be one son living, and sons of 
another son [who is deceased,] then one share apper- 
tains to the surviving son, and the other share goes to 
the grand.soiis liuwever numerous. For their interest 
in the wealth is founded on their relation by birth, to 
their own father; and they have a right to just so 
miicli MS he would have been entitled to 


ANNOTATIONS. 

Hence it is &c.J The author ndils ihis as a further proof, that thtt daughter's «on, 
though withiu ihose degrees, does not inherit joiutly with sou’s sons. Chudimani and 
Aebyuta. 

20. The special distribution.] The ailotiiiPiit of uneqifil portions on account of 
of piety and so forth. Child imani and Achyuta. , 

All the rest.] Giving to the first horn or withholding from him, the deduction of 
a twentieth part. fVide C, 2. § 74.) Chud.tfnani and Achyuta. 

21. Ifor their interest is founded on their relation by birth.] The i ight of suc- 
cession is not founded solely on the gift of a funeral oblaiion; but also on the relation 
by Iflrth sou or grandson! Else the daughter’s son might be supposed to have aU 
equal title. Aebyuta. 

Fippala. ficus r 

I This is the reading of the collated copies of Jimiita-vahana; but the tran- 
script of ibis passage in the VLamit’.o.Uya exhibits the name of Gautama. 
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22, The textj which expresses Among the issue of different 
fathers^ the allotment of shares is according to the 
, A pa$8^e fathers/** does not relate to this case [of partitioin be- 
cited concerning tween uncle and nephew^.] For the whole estate 

" ^ to The belonged to the uncle s father, and therefore the whole 
fathers, does not would belong to him, and no part of it, to his ne- 
relate to partition phews. Or, if partition is to be made as between 
between uucle and father and son, under the direction for the allotment 
nep lew. shares according to the fathers, the uncle would 

have two shares because a father has a right to a double portion ; and 
the nephews would have a single share. But this is contrary to the ap- 
proved usage of the wise. 


23. Bui intends 
partition between 
cousins whose fa- 
thers died before 
their grandfather. 


23. The purport of the text, however, is this. 
If there be a numerous issue of one brother and 
few sons of another, then the allotment of shares is 
according to the fathers. 


SEgTION 11. 


Partition ivith or without specific deductions — Provision for the 

Mother ; and for the Sister. 


24. Two modes 
of partition among 
brothers are au- 
thorized; one with, 
the other without, 
specific deduc- 
tions. 


24. In the next place, [after defining the periods, 
when partition among brothers may take place, J] two 
modes of partition among brethren alike by class are 
propounded ; namely, either with specific deductions 
of a twentieth and so forth, or else an equal di- 
vision. 


ANNOTATIONS. 

22. The text does not relate to this case. Does it signify, that the same share, 
which would have been the father’s, is the son's? or does it direct, that partition be 
made as between father and son? The author successively refutes both these interpre- 
tations. priktshna. * 

A variation ip the reading of the text*is noticed by Vi^vepvara bliatta in bis com- 
mentary on the jVlitak3har4, which obviates all ambiguity : viz. “ wliose lathers are 
deceased” (I’ramita-pitfkdijam) instead of whose fathers are different” Aueka- 
piitkdijam.) 

24. Either with specitic deductions.] Partition with regulated deduct ions l»aa 
been already stated (Manu, 9. 112 ) Vide C. 2. § 37. The author proceeds to adduce 
authority for au equal division. (§ 25.) 


Y4jffavalkya, 2. 121, 


t Maheqvara. 


9TlktshQa. 
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25. Harlta ordains an equal distribution without deductions, in 
the following passage, after speaking of a fether : “ If 
he be dead, the partition of inheritance should be 
made equally.” So U9anas says, This rule of parti- 
tion is declared for brethren of various tribes, being 
born of women of classes below the father^s ; but the 
distribution among brothers born of women of the 
same tribe is ordained to b© made equally.” Thus 
Paithinasi says, When the paternal inheritance is to 
be divided, the shares shall be equal.” YAjnavalkya 
also declares, “ Let the sons divide equally the effects 
and the debts, after the death of both parents.”* Thus, there are two 
modes of distribution ; namely with or without specific deductions. 


26. Eaiial shares 
are ordained by 
Htirlta. 


Uganas. 

Paithmasi. 

0 

And YAjhaval- 
kya. 


26. But equal 
distribution is not 
indispensable. 

An option exists. 


26. It must not be argued, that the practice of 
equal partition is indispensable, as the only mode 
authorized by law. For the brethren may consent 
to the deductions by reason of great veneration [for 
eldest.] An option exists like that of making or 
omitting partition. 


27. Accordingly, since persons of the present day [who are 
27 Though a di- younger brother"!*] entertain not great veneration [for 
\isiou with speci- their elders,] equal distribution is alone seen in the 
fic deductions be world ; as also because elder brothers deserving of de- 
now rare. ducted allotments are now rare(a). 


28. If one of the co-heirs, through confidence in his own ability, 
decline his share of the wealth inherited from the 


28. A co-heir 
may relinquish his 
share, taking some 
trifle to obviate 
future cavil on 
the part of his re- 
presentatives. 


father, grandfather or other ancestor, something should 
be given to him, be it only a prastha(5) of rice, on 
his separation, for the purpose of obviating any future 
cavil on the part of his son or othei* heir. Thus Manu 
saVs, If any one of the brethren has a competence 
from his own occupation and desires not the property, 


ANNOTATIONS. 

25. Two modes of partition § 2 k Two modes of distribution § 25.] Constitu- 
ting an optional alternative, ChuldmaTii. A regulated not an optional alternative. 

27. Like that of making or omitting partition.] Entrusting the estate to the 
management of the eldest brother, the rest five under him as under a father : this is 
omission of partition. Separation is the making of pai tition. Maheqvara. 

'28. Any future cavil on the part of h\i son.] Or recourse to litigation on the 
plea, that his father did not relinquish his share. Mahefvara. 


* Yiijflavalkya, 2. 1 18. Vide supra. § 4. 

t 

(«) See 1 Sir. H. L. 133, 193. 2 Coleb. Dig. 561 : 2 Macn. Trine. H. L. 17 : 
1 Mori. Dig. 305. 480. — Ed. 

' {h) Forty-eight double handfuls.- 
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Aj. jjanu and debarred from his share, giving him some 

Yajfiavalkya have trifle in lieu of a maintenance.”* So Yljfiavalkya; 
provided. The separation of one who is able to support himself^ 

and is not desirous of pai-ticipation, may be completed 
by giving him some trifle.”f 

29. The mother 29. When partition is made by brothers of the 
shares equally whole blood, after the demise of the father, an equal 

ter ^fatLr’s must be given to the mother. For the text 

expresses, "'The mother should be made an equal 
A text cited. share.”;]; 

30. Since the term mother intends the natural parent, it cannot 
30 And ex- ^Iso mean a step-mother (ct). F»>r a word employed once 
pounded. cannot bear the literal and metaj)horical senses at the 

same time. 


31. The equal participation of the mother with the brethren 
31 If no sepa- eflect, if no separate proj)erty had been given to 


rate property' had 
been given to the 
woman, she has a 
share. At a paiti- 
tion by ihe lather, 
all his wives par- 
take. Yajnuval- 
kya is authority 
for this. 


the woman. But, if any have been given, she has half 
[a share. §] And, if tlie father makes an equal parti- 
tion among his sons, all the wives [who have no 


issue 

hava 


IJ must have equal shares with his sons. So Ydj- 
kya declai'es : “ If he make the allotments equal, 
Ills wives, to whom no separate property has been 
given by their husband, or their father-in-law, must 
be rendered partakers of like ])ortions.”1[ “ To a woman, 
whose husband marries a second wife, let him give an equal sum, as a 
compensation for the supersession, provided no separate property have 
been bestowed on her: but, if any have been assigned, let him allot half.”** 


ANNOTATIONS. 

A dilfereiit iuterpretatu)!! of the passages here cited, which is maintaiued by the 
audior of the Frakaqa, and which disagrees with the Mitakshara and other authorities, 
is confuted by and Achyuta, 

31, But if any have been given, she has half.] Although this properly relate to 
the case of a superseded wife, yet it may be so assumed in the present case also; con 
formable with the maxim, that the sense of the law, as ascertained in one instance, is 
applicable in others also, provided there be no impediment. Chudamani. 

If the reasoning be equally applicable, an interpretation of law, ascertained in one 
case, is admitted in another. Therefore, a son must give, both to his mother and step- 
mothers, allotments equal to half his own share, if separate property have been bestowed 
on them, because that is ascertained to be the law in the case of partition made by the 
father. Malieijvara. 

Provided no separate property have been bestowed -on her,] This is the reading of 
the text, as it is cited by the authoi#of the Tatva. In many copies of Jlmhta-vAhana, 
the reading is “them” (y^dm) for “her” (Jasyai). It is an error of the transsoriber ; for 
the context requires the singular number. Mahe^vara. 

* Manu, 9. 207. t YAjfiavalkya, 2. 117. 

J Vthaspati. It is the sequel of the passage cited in Ch. 2. § 35. 

^ § Maheqvara. || H Yajnavalkya, 2. 116. ** Y^jfiavalkya, 2 149. 

(a) 1 Mori. Dig. 323. According to Bengal law a stepmother does not inherit to 
her stepson, Narainee Dibeh v. Hirkkhor 1 S. D. A. Hep. 39 : and other cases men- 
tion in 1 Mori, Dig. 323.--. 
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32. Wives of the father [laeaniny .step-raothei’S*] who have no 
But those ^ mothers of sons, jinust 


be rendered^] equal sharers [with the son.^] So Vy<sa 
ordains “ Even childless wives of the father are pro- 
nounced equal sharers; and so are all the paternal gi^u- 
mothers : they are declared equal to mothers.” Vishiiu 
likwise says, “ Mothei*s receive allotments according to 
the shares of sons ; and so do unmarried daughters.”*)* 


only, who 
juivc no male is* 
sue, take shares. 
Vyiisa and Vishnu 
confirm this. 


33. The wife’s 
portion, like a 
son’s, is according 
to her tribe. 

34 So is the 
daughter’s : and 
hershare is a qviar- 
ter of the son’s : as 
declared by Vt- 
haspati- 

35. A son 

35. She has one 
part and he has 
three ; as Kitya- 
yana ordains. 


33. According to the shares of sons.] As sons are 
entitled to four shares, three, two or one, in the order 
of the classes ; so are the wives also. 

34. Unmarried daughters, likewise, following the 
allotments of sons, take a quarter thereof. Thus Vr- 
haspati says, Mothers are equal sharers with them ; 
and daughters are entitled to a fourth part.” 

has three parts and a daughter one. So K^tySyana 
declares: For the unmarried daughter a quarter is al* 
lowed : and three parts belong to the son. But the 
right of the owner [to exercise discretion] is admitted 
when the property is small.” 


ANNOTATIONS. 

Let him allot half.] The allotment of a moiety implies that the other moiety is 
completed by the won»an’s separate property. Else so much only should be given as 
will make her allotment equal to the son’s. Maheqvara. 

32. Childless wives of the father] A certain author supposes this. to relate to 
partition made by sons, because the father’s wives, whether mothers of sons or childless, 
take one share apiece at a distribution made by the father. But that is erroneous : for 
it is inconsistent with the remark, that the word mother does not signify step-mother 
(§ 30.) frlktshna and Achyuta. 

Grandmothers.] When the father divides his own father’s property with his sons, 
it is right iliat he should give to his own mother, on whom no separate property has 
been bestowed, a share equal to his own. But, if there be any childless step-mothers, 
he need not give them allotments out of the grandfather’s estate, but food and raifueut 
only ; for they cannot be intended by the word grandmother, and the analogy of the 
step-mother holds good. Ghfid^axii. 

Some says, that the word grandmother here signifies the father’^ natural mother: 
for the reasons before explained. But others infer from the use of the plural number, 
and the mention of “all,” that all the wiv^es of the grandfather shau have shares. 

The first is Chfidfimam’s interpretation, which is refuted by Mai ^who main^ 
tains the second opinion. i 


* Ragh. on Daya-bh^ga, 
t Vishnu, 18. 34—35. 
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36. If the 

86. But, if the 
funds be small, 
the sons must 
contribute so 
much from their 
respective allot- 
ments. 


funds be small, sons must give a fourth part to daugh- 
ters, deducting it out of their own respective shares. 
Thus Manu says, To the maiden sisters let their 
brothers give portions out of their own allotments 
respectively : let each give a fourth part of his own 
distinct share : and they, who refuse to give it, shall 
be degraded.”* 


37. Let each give.] From the mention of giving, and the denun- 
ciation of the penalty of degradation, if they refuse, it 
appears, that portions are not taken by daughters as 
having a title to the succession. For one brother 
does not give a portion out of liis own allotment to 
another brother who has right of inheritance. 


37. Daughters 
do not take por- 
tions in right of 
inheritance. 


But because 
the brethren are 
bound to defray 
the charges of a 
sister’s marriage 
and a brother’s 
initiation : as de- 
clared by Ycijfia- 
ralkya. 


38. Thus y^Jjimvalkya, saying ''Uninitiated 
brothers should be initiated by those for whom the 
ceremonies have been already performed ; but sisters 
should be disposed of in marriage, giving them as an 
allotment, a fourth part of a brother’s own share 
declares the obligation i.»f disposing of them in mar- 
riage, not their riglit of succession. 


39. If the wealth 
be great, a suffi- 
ciency for the 
nuptials, and not 
a quarter part, is 
given- 


39. Thus, [since the daughter takes not in right 
of inheritance ;|] if the wealth be great, funds suffi- 
cient for tlie nuptials should be allotted. It is 
not an indispensable rule, that a fourth part shall bo 
assigned. 


ANNOTATIONS. 

36. If the funds be. small.] If the property bo not sufficient to defray Ihe nup- 
tials of a daughter with a fourth part of the amount receivable by a son, the funds are 
said to be small. In such a case a partition is made (exclusively among the brethren; 
anJfcfterwards the daughter’s nuptials are defrayed with contributions from tlieit res- 
pective allotments. 

Out of their own allotments respectively.] This is according to ilie usual reading 
of the text. Vachespati Mi(jra reacts and interprets svobhyaH svebhyali 'taken from 
their own brothers,’ instead of svebhyoH ’m^obhyali ‘out of their own allotments.’ The 
author of a commentary on the Daya-bhaga, to which llaghunandana’s name is affixed, 
censures that variation of the reading. 

37. Not as having a title to the succession.] The doctrine of the Mitaksliara, 

that the daughter has a right of inheritance like the son, is thus refuted. Jlagh. on 
Daya-bhaga. • 

38. By those for whom the c^emonies have been performed.] Malie^vara quotes 
and refutes the author of the Tatva, as irtaintaining, on the authority of this text, that 
the charges of a sister’s marriage are to be defrayed by those brothers only who have 
been initiated. But no passage of such an import has been found in the Daya-tatva. 

39. It is not indispensable that a fourth be assigned.] For a passage of Vishunll 
cited by [Vachespati] Mipra and the rest, provides, that “the son should defray the 
initiatory “ceremonies [of other sons] and nuptials of unmarried sisters, suitably to the 
wealth.’^ The Eatndkara ancl the rest concur in this. Bagh. on Daya-bhaga. 


* Manu, 9. 118. f Yajhavalkya, 2. 125. t Mabe^vara. 


II Vishnu, 1-^. 31, 
B 1 
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40. This allotment of a fourth part if the funds be small*] must 

be understood as applicable only, where the number 
40. The allot- of sons and daughters is equal. For, if the number be 
pent of a quarter unequal, either the daughter would have a greater 

numl^r ^of portion, or the son would be entirely deprived of pro- 

and daughters. perty. But that cannot be proper, since the son is 

principal [in relation to the inheritance.] 

41. It is stated as an objection, that, as the defraying of the 
41 An ar u i^^ptials of a sister is an indispensable obligation under 

ment in Lpport N&.rada, which expresses, If no wealth of 

of the specific al- the father exist, the ceremonies must without fail be 
lotment grounded defrayed by brothei’s already initiated ; contributing 
a passage of funds out of their own portions the impoverish- 

ment of the brothers is no exceptionable consequence. 

42. That is wrong. For the text is intended to provide for 

initiatory ceremonies of brother ; and the reading of 
42. Refutation it, which expresses, that the ceremonies of brethren 
of that argument, must be defrayed by those who are already initiated,’' 

is unauthentic and the initiation of a brother was 
the subject treated of. It had been already said, “For those, whose 
forms of initiation have not been regularly performed by the father, 
these ceremonies must be completed by the brethren out of the patri- 
moiiy.”§ Here the pronouns “those” and “whose” are in the masculine 
gender. But this text immediately precedes the one before cited (“ If 
no wealth of the father exist, &c.”) That passage therefore relates to 
the initiation of brothers. 


ANNOTATIONS. 

40. If the number be unequal.] If there be four sons or a greater number, and 
QuW one daughter, she has a larger portion. If there be four daughters and one sou 
he IS deprived of wealth, ^dhrsliiia, H 

42. The reading which expresses “ceremonies of brethren” is unauthentic ] Some 
writers, who so read the text, interpret brethren as signifying brothers and sisters (the 
feminine word being merger in the masculine term ;) and they infer that the ceremonies 
of both are intended. The author refutes that opinion. Chd^amani. 

The passage relates to the initiation of brothers.] Is not then the defraying of a 
sister’s nuptials enjoyed ? Thou art mistaken in that supposition. The marriage of 
a sister is an indispensable obligation. What then.*^ On the demise of the father, the 
obligation of completing the initiation of brothers devolves on the brethren. But, in 
regard to the marriage of a sister, the authority devolves *on the grandfather by the 
death of the father ; and on the brethren, if the grandfather be dead. Thus, in a case 
where the disposal rests with the grandfather, Jbhe bfethren, though not competent to 
dispose of their sister in marriage, might be liable to impoverishment, ilagh. on 


♦ Maheqvara. t Narada, 13, 34. 

^ The reading here censured occurs in the Ratndkara, Chintdma^i, &c, viz., bhra- 
ttn&m purva-sanskttaiH in place of bhrattbhih purYa-sanskltaiJi, The latter is the 
reading in the Viramitrodaya, Bdya-tatva, 

f Narada, 13. 33. 
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6. one usi . Qp other ancestor [has been fully explained.*] 


CHAPTER IV. 


Succession to WomM,*$ Property, 


SECTION I. 

Separate Property of a Woman defined and explained. 


1. In the next place, for the purpose of teaching the distribution 
1. The peculiar ^ woman’s separate goods, such propeiiy is first 

described. On this subject Vishnu says, "What has 
been given to a woman by her father, her mother, her 
son, or her brother, what has been received by her be- 
fore the nuptifid fire, what has been presented to her 
on her husband’s espousal of another wife, what has been given to her 
by kindred, as well as her perquisite, and a gift subsequent, are a 
woman’s separate property.”i* 


property of a wo- 
man is of various 
sorts ; Eis enume- 
rated by Vishnu. 


2. KdtySyana defines a gift subsequent. What has been re- 
2 . One sort, ceived by a woman from the family of her husband at 
termed gift subse- a time posterior to her marriage, is called a gift subse- 
quent, IS defined quent ; and so is that which is similarly received from 
by K4tyayaaa- family of her kindred. Whatever is received by 

a woman after her nuptials, either from her husband or from her parents, 
through the affection* of the giver, Bhigu pronounces to be a gift 
subsequent.” 


ANNOTATIONS. 

In fact, after the demise of the father and grandfather, the brother also is bound to 
defray his sister’s nuptials, as having the authority (o dispose her in marriage. There- 
fore, as the brother msy be impoverished by defraying the initiatory ceremonies of nu- 
merous brothers, so it is no exc^tionable consequence that he may be impoverished by 
defraying his sister’s nuptials. This should be considerei by the wise, frlkfshija. 

The ceremonies of brotlierl include marriage, according to some authors. But 
[V^ohespatij.Mi^ra here explains them as terminating at the inYestiture with the saqri- 
ficial thread. Ragh. on Ddya-bhaga- 

2. At a time posterior to her marriage.] It is thus evident, th^t presents given 
by her father, her mother, her brother, or her kindred, (§ 1.) intend what is given at any 
other time. Achyuta and frlktshna. 


* Chuddmani. 
t Vishriu, 17, 18. 
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3 . By the word " kindred'* her father and mother are denoted. 
3 I t t Hence the meaning is this : any thing received subse- 

tion of^^lSL^ quently to the marriage, from [maternal or paternal 

uncles or other*] persons who are related through the 
father or the mother, or from those two parents themselves ; or so re- 
ceived from the husbapd, or from his family, namely, her father-in-law 
and the rest ; is a gift subsequent. But the term ^ kindred,' in the 
text of Vishnu, intends maternal uncles and others ; for the father and 
the rest are specified by tiie a^ropriate terms : either the husband, or 
the parents, inherit that which was received at the time of the nup- 
tials, according to the difference between marriages denominated 
Brdhma, &c., and those called A9ura and so forth. 

4 . Manu and Katy%ana describe the separate property of a 

woman. ''What was given before the nuptial fire, 
4 . Six soris are what was presented in the bridal procession, what has 
specified by Manu ■(300^ conferred on the woman through affection, and 
an d y yana , been received by her from her brother, her 

And by Narada. Hiother, or her father, are denominated the sixfold 

property of a woman.”-}- So Narada says : " What 
was given before the nuptial fire, what was presented in the bridal 
procession, her husband’s donation, and what has been given by her 
Wother or by either of her parents, is temned the sixfold property of a 
woman.]; 


ANNOTATIONS. 


From tlie family of her kindred.] Several variations in the reading of the text 
have been remarked ; the most material of which is at the close of it, licre read, 
bandliu-kulat tathei ‘similarly from the family of her kindred;’ but in the Miiiikshani, 
&c. Pitr-knlat taihii, ‘ from her father’s family and in the Katnukara and other com- 
pilations, Sva-kuldt tath^, ‘ from her own family.’ The text is cited again. Section 
3. § IG. 


3. From his family, namely her fathor-in-law, &c.] Itjhus appears, that a present 
given to a woman by her son, which is noticed in Vishnu’s text (§ 1.), is not [techni- 
cally] included among gifts subsequent, since’the son cannot be here comprehended 
under the terms “ kindred” and '‘ family of the husband,” in the sense in which they 
are here used; for the son’s relation is immediate, friktshna. 


Either the husband or the narents inherit.] The meaning is this : the technical 
term “ gift subsequent” is useful relatively to the brother’s succession to property, 
under that denomination, left by a childless w^oman. But the brother is not heir to 
what was received by her at the time of her nuptials : since the husband is successor 
in the instance of a marriage celebrated in one of the five forms called Brahma, &c., and 
the parents are so in the other three marriages named Aejura, &c. or^ on failure of them, 
the brother-in-law and so forth. Hence the term would be u'Seless, if its significatiou 
were general. Or, if the contrary term were taken a§ comprehending it, a limitation 
must be argued in the text which specially declares the succession of the husband and 
the rest ; because it would contradict the passage concerning the brother’s right of 
succession. Thus, under the maxim “prevention is better than remedy (literally 
better not touch mud tiian wash it off;”) the use of a term which obviates that dim- 
culty was proper, 

4. Conferred on the woman through affection.] This passage is read differently 
in most Quotations of the text : " given in token of love,” dattancha prlti karmani, in 
place of dattan cha prititah striyai. 


^ 9'i4ktshna, 


t Manu, 9. 194. 


X Ncirada, 13, 8 . 
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5. K^tyAyana explains this : What is given tn women at tlie 

6. KAtyajana their marriage, near the nuptial fire, is cele- 

defines gift he- brated by the wise as the women*s peculiar property 
fore the nuptial bestowed before the nuptial fire. That again, which 
* a woman receives while she is conducted from the 

And gift pre- parental [abode, to her husband’s dwelling,] is instanc- 
sented m the separate property of a woman, under the 

ri processiou. presented in the bridal procession.” 

6. Since the term parental” is ^deflived from a complex expres- 

sion, of which one member only is retained, the presents, 
6. Exposition which she receives from the family of either her father or 
of the text. lier mother, while she is conducted to the house of her 

husband, are gifts presented in the bridal procession. 


7. Her husband’s donation” (daya) is wealth given (datta) to her 


7. The word 
d^ya, in the pas- 
sage above cited, 
signifies not heri- 
tage, but gift. 


by her liusband ; [not, as tha word might be supposed 
to signify, the heritage of her husband.*] For Manu 
and others [viz., Katyayana and Vishnu*!*] notice that 
which is given (datta) to her by him, without mention- 
ing his donation (daya,) and Ndrada specifies donation 
(dSya.) without any separate notice of given (datta.) 


8. Other in- 
stances occur of 
that use of the 
term ; as in a pas- 
sage of Kcit^aya- 
na. 


8. In other instances also, “ husband’s donation” 
is used for wealth given by the husband. Thus K^t- 
yd-yana says, Let the woman place her husband’s 
donation as she pleases, when he is deceased : but, 
while he lives, slie should carefully preserve it, or else 
[if unable to do soj] commit it to the 


ANNOTATIONS. 

6. One member only is retained.] The term paitrka may signify paternal, as derived 
from pitr, tatlier ; or parental, as deduced from the complex expression matt pitr, father 
and mother, retaining the single term pitr, according to a grammatical rule for reject- 
ing the feminine word in such instances. Ednini. 1. 2. 70. 

This is according to a reading of the t^xt, which is countenanced by the Ratndkara 
and Chintamani ; but the Smrii-Chandrikd and Mitakshard read pitur grbat ‘ from the 
father’s house,’ instead of paitrkdt ‘ from the parental [abode].’ 

Erom the family of either her father or her mother.] Is not the father’s house 
properly signified by the word paiental ?” Eor the mother’s abode is the same with 
the father’s. What use then is tnere in interpreting the term as signifying parental 
instead of paternal ? The author shows the use of that interpretation. It comprehends 
the case of her being carried from the house of her paternal grandfather, or froju that of 
her maternal grandsire and so forth. Mahc<jvara. 

7. Her husband’s donatton.] Gift is the literal interpretation of the word daya. 
Inheritance, or succession to the estate of a deceased person in right of relation to him, 
is a metaphorical sense of the same term. 'Ilagli. on T)aya-bhdga. 

8. Thus Kdfcyayana says.] The passage of Katyayana, here cited, is explained by 
Chaiilegvara and Vachespati Mi 9 ra, conformably with the opinion of the author of the 
Prakd(ja, as intending property which has devolved on a widow by the death of her hus- 
band leaving no preferable heir; as well as property accruing to her, during Iris life-time, 
by his consent : the first part of the passage being referred to the one ; and the second 

* Achyuta, 9‘fi^rshna, &c. t ?rlki’shna. J Achyuta, ?riktshria, &c. 

(a) See 1 Mori. Dig. 312. 
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* 

9. The meaning of the passage is this : weal,th riven to her by 
her husband, she may dispose of, as she pleases, when 
9. Exposition he is dead ; but, while he is alive, she should carefully 
the text. preserve it. This is intended fus a caution against 

profusion. 


10. So the text of Vyasa, concerning the limits of the value 
which may be given by her husband, [exhibits the 
same term.*] “ A present, amounting to two thousand 
(panas) at the most, may be given to a woman, out of 
the wealth : and whatever property is given to her by 
her husband, let her use as she pleases.'**!' As far as 
two thousand [panas] a present may be given to a 
woman, but not more. In answer to the question by 
whom given ? the construction refers to the word hus- 
band contained in the text ; and one not contained in it must not be 
assumed. Thus the term (deya) ‘may be given’ retains the literal 
sense of the verb (d£) to give. But, since so much as is her deceased 
husband’s estate, belongs to the widow, the sense becomes metaphori- 
cal [under another interpretation ;] and that is not reasonable. 


10 . Confirmed 
by a passage of 
Vyasa ; 

In which the 
same term occurs 
and must be taken 
in the same sense. 


11. And whatever property is given to her by her husband, let 
11. That pas- pleases. j Hence [since the text relates 

sage docs not li- to a gift made by her husband, and not to an aUot- 


ANNOTATIONS. 

to the other subject. The close of the passage is interpreted, as directing the widow to 
commit herself to the care of her husband’s family, if there be no property left by him. 
Halujudlia and Parijata are cited as authorities for the different interpretation adopted 
in the text. 

Commit it to the family.] Entrust it to her husband’s family; as her mother-in- 
law, sister-in-law, &c. Mane 9 vara. 

If she herself cannot preserve it, let her commit it to, or place it with the family. 
Some authors interpret this, ‘ if she cannot subsist on that wealth, ‘‘let her commit 
herself to the family tiiat is, taking refuge with the family, let her pass the time with 
them. 9 flki*shna. 

This is a wrong interpretation, for it is inconsistent with the premises. Achyuta. 

10. A present amounting to two thousand at most.] Copies of this as of other 
compilations differ in the reading of the first words ; which in some transcripts stand 
Dvisahasra-pano dayah; in others, Dvisahasrali paro ddyaH, or Dvisahasra-paro dayaH, 
but in the text of the Mahdbharata, whence apparently the passage is taken, Trisahasra- 
paro ddyaH, ‘ three thousand at most.* The second is the reading, which agrees best 
with the remarks of Chandeqvara and Mitramiqra on the ttxt. 

So much as is her husband’s estate.] The whple estate of her husband who dies 
leaving no male issue. Mahe 9 vara. • 

11. Hence the alleged conclusion must be rejected.] A different interpretation 
of the first part of Vydsa’s text makes it relate to an annual allotment to a woman for 
her maintenance, which is restricted by that passsago not to exceed the sum specified. 
The Prakaqa, quoted by ChaTiie 9 vara, and the Vlramitrodaya, give this construction to 

* MabeQvara. 

f A passage nearly resembling this quotation occurs io the Mahabhdrata; Dana- 
darma, 46, 23. 
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band, who has died leaving no male issue, as amounts 


to two thousand [panas,] and not the whole estate, must be rejected 
by the wise. 

12. This and [the right of the widow to take the 
12. This sub- whole estate of her husband who leaves no male 
ject will re- issue*f“] will be discussed at full length [under the 

head of succession to the estate of one who has no 
male issue.jJ 


13. Yiljhavalkya explains fa woman’s property :§] What has 

been given to a woman [before or after her nuptials, |1J 
13. Yajnaval- by the father, the mother, the husband or a brother, 
kya describes the received by her at the nuptial fire, or presented 

to her on her husband s marriage to another wife, [as 
also any other separate acquisition,] is denominated a 
woman’s property .”1[ 

14. That wealth, which is given to gratify a first wife by a man 
, . -p j desirous of marrying a second, is a gift on a second 

* ^ marriage : for its object is to obtain another wife 

[with the assent of the first.] (a) 


tiou of Ilia text. 


15. A passage 
of Devala on a 
peculiar 


15. So Devala says ; Her subsistence, her orna- 
ments, her perquisite, and her gains, are the separate 
property of a woman. She herself exclusively enjoys 
it ; and her husband has no right to use it, unless in 
distress.”** 


ANNOTATIONS. 

the text, and do not consider it as relating to a widow who has of course a provision out 
of her husband^s estate. The interpretation, which Jlmuta-v^Jiana refutes, is not found 
in any of the compilations now received as authority. 

15. Subsistence.] What remains of that which is given for her food and raiment. 

Gains.] Interest on loans, and so forth. Chud^mani and frlktshna, &c. 

Perquisite.] This will be explained under the head of succession to a woman’s 
separate property. Chudamani. 


* Maheqvara. 

t ^rlki'shna and Achyifta. 
t Chudamani and ^riktshna, &€.— Vide C. 11. 

§ Oiiktshna and Achyuta. 

II Crlktshna, &c. 

Ydjfiavalkya, 2. 144. 

** The first term of this text is read Vtddbi in the Smttichandrika and is inter-' 
preted * wealth given by the father or other person for increase of prosperity.’ The 
Madana-ratna and other authorities read and interpret, as here, Yrtti ‘ wealth given by 
the father or others for subsistence.’ 

(/») See 1 Str, H. Li 53. 3 Coleb, Dig. 55S, 
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16. Vyasa also : '' Whatever is presented at |^e time of the nup- 

16 And one bridegroom, intending [the benefit of the 

nf Vva< 5 a bride il belongs entirely to the bride; and shall not 

be shared by Kinsmen,” 

1 7. Intending.] Designing, that it shall appertain to the bride^ 

It is not meant, that the property becomes her’s, even 
17. Exposition without such intention. Accordingly the time of 
of this passage. nuptials is here stated illustratively ; and not as the 

sole motive. For the will of the giver is thp cause of 
propeid-y. So the following authentic text does not specify, that it 

must be at the time of the nuptials. What is pre- 
sented to the husband of a daugliter, goes to the woman, 
whether her husband live or die ; and, after her death, 
descends to her offspring.” Here the giver’s intention 
is not specified ; because it is implied by the word 
daughter. ‘ 


What, is at any 
time delivered to 
tbe husband for 
the benefit of tbo 
wife, belongs to 
her. 


18. Since vaiious sorts of separate property of a woman have 
18 The num- propounded without any restriction of num- 


ber of six sorts 
(§4,) is not res- 
tiiciive; whatever 
is at her sole dis- 
posal, is a wo- 
man’s separate 
property. 


ber, the number of six, [as specified by Manu and 
others,*] is not definitely meant. But the texts of 
the sages merely intend an explanation of woman’s 
separate property. That alone is her peculiar proper- 
ty, which she has power to give, sell, or use, indepen- 
dently of her husband’s control. 


19. K^tyayana expresses this rather concisely : The wealth, 
which is earned by mechanical ai*ts, or which is re- 
ceived through affection from any other, [but the 
kindred,] is always subject to her husband’s dominion. 
The rest is pronounced to be the woman’s property.” 


19. Kdtydyana 
expresses ibis 
meaning 


20. Exposition 
of his text. 

The husband 
has power over 
wealth earned by 
his wife, or re- 
ceived in presents 
from any other 
but kindred. 


20. Over that, which has been received by lier 
from any other” but the family of her father, mother, 
or husband, or has been earned by her in the practice 
of a mechanical art, [as spinning or weaving,]* (a)] her 
husband lias dominion and full coiltrol. He has a 
right to take it, even though no distress exist. Hence, 
though the goods be hers, they do not constitute 
woman’s property ; because she has not independent 
power over them. 


ANNOTATIONS. 

These terms are otherwise interpreted irf the compilations of other schools, as tlie 
Ratnakara, &c. viz. Gains.] Wealth received from kindred. Ratn. Received from any 
person as an offering to gratify Gauri, or some other goddess. Vlramitr. 

Perquisite.] Wealth given to a maiden on account of soliciting lier in marriage. 
Ratn^ara. 

* Vide § 4. 
f Mahe^vara. 

(a) 1 Mori. Dig. 250, 505, 506. 1 Strange’s H, L. 26, 31, 
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21. But in lather descriptions of property excepting these two, 
the woman has the sole power of gift, sale or other 
alienation. So Kdty^yana declares. That which is 
received by a married woman or a maiden, in the 
house of her husband or of her father, from her hus- 
band or from her parents, is termed the gift of affec- 
tionate kindred. The independence of women, who 
have i*eceived such gifts, is recognised in regard to 
that property ; for it was given by their kindred to 
soothe them, and for their maintenance. The power of 
women over the gifts of their affectionate kindred is ever celebrated, 
both in respect of donation and of sale according to their pleasure, even 
in the case of immoveables' Y 


. The wife 
sole power 
over other descrip- 
-tions of property. 

IMty^yana de- 
fines gift of affec- 
tionate kindred. 


22. What is obtained from kind relations, [meaning persons of 
22. Explana- father’s family or her -mother’s,*] is the gift of af- 

tion of the text. fectionate kindred (6). 

23. But in the case of immoveables bestowed on her by her hus- 
band, a woman has no power of alienation by gift or 
the like(c). So NSrada declares : “ What has been given 
by an affectionate husband to bis wife, she may con- 
sume as she jgleases, when he is dead, or may give it 
away, excepting immoveable property .”i* It follows 
from the specific mention of given by a husband 
that any other immoveable property, except such as 
has been given to her by him, may be aliened by her. 
Else [if this text forbid donation in the case of immove- 


23. Immoveables 
given to her by 
her husbnnd may 
not be aliened by 
her. 

A passage of 
N^rada proves 
this. 


ANNOTATIONS. 

21. From her husband,] This residing of the text is conformable to the quota- 
tion in the Kalpataru and other compilations. But the Milaksliara reads "from her 
brother," bhratuK, instead of “ from her liusband" bhartuK, and is followed by Chan- 
degvara and many others. Another variation occurs in the first verse of this stanza, read 
by Chandeqvara Kanyaya sardham “with a maiden,’’ instead of Kanyaya vapi, "or by a 
maiden." It is censured as an erroneous reading by Vachespati Miejra. 

23. From the specific mention of “given by a husband.’’] The author of a com- 
mentary, to which is affixed the name of Raghunandana, remarks in this place, * Hence 
it is true, that a woman is entitled to give away even immoveable property received by 
the demise of her husband.* As the doctrine, which is here hinted, is opposed by the 
whole current of authorities, and receives no countenance from Kaghunaudana himself, 
in his undoubted work the Daya-tatva, this passage cannot be considered as of weight 
to shake the opposite doQ|rine, which denies the widow’s right of alienation unless 
under very peculiar circumstances- The authenticity of the commentary itself, as a work 
of Raghunandana, is more than (teubtful. It is of no celebrity : and is suspected to 
be the work of some later writer, who fias assumed Raghunandana’s name and desig- 
nation. 

* Daya-tatva. 

t Not found in N^rada’s institutes; but cited in the Mitakshara, Ratn4kara, &c, 

{a) See 1 Mad. H. 0. Rep. 87 : 1 Strange H. L. 

(^) See 1 Mori. Dig. 260. — Ed. 

(c) See 1 Mad. H. C. Rep. 91 ; 1 Moil, Dig, 259.— 
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32. Wives of the father [meaning step-mothers*] who have no 
32 But those issue, not those who are mothers of sons, [milst 


be rendered*] equal sharers [with the son.*] So Vyfisa 
ordains ‘‘ Even childless wives of the father are pro- 
nounced equal sharers ; and so are all the paternal grand- 
mothers : they are declared equal to mothers.” Yish^u 
likwise says, Mothei-s receive allotments according to 
the shares of sons ; and so do unmarried daughters.”*!* 


wives ouly, who 
have no male is- 
sue, take shares. 
Yy iisa and V ishnu 
confirm this. 


33* The wife’s 
portion, like a 
son’s, is according 
to her tribe. 

34. So is the 
daughter’s : and 
her^areis a quar- 
ter of the son’s : as 
declared by Vt- 
haspati- 

35. A son 

35. She has one 
part and ite has 
three : as Kfitya- 
yana ordains. 


33. According to the shares of sons.] As sons are 
entitled to four shares, three, two or one, in the order 
of the classes ; so are the wives also. 

34. Unmarried daughters, likewise, following the 
allotments of sons, take a quarter thereof. Thus Vf- 
haspati says, “ Mothers are equal sharers with them ; 
and daughters are entitled to a fourth part.” 

has three parte and a daughter one. S6 
declares: “ For the unmarried daughter a quarter is al- 
lowed : and three parts belong to the ^n. But the 
right of the owner [to exercise discretiqjft] is admitted 
when the property is small.” 


ANNOTATIONS. 

Let Mm allot half.] The allotment of a moiety implies that the other moiely 
completed by the woman’s separate property. Else so much only should be given as 
will make her allotment equal to the sou’s. Mabetjvara. 

Childless wives of the father ] A certain author supposes this to relate to 
partition made by sons, because the father’s wives, whether mothers of sons or childless. 
If ^ distribution made by the father. But that is erroneous : for 

(Vlar Sfcud that the ^.ord another does not signify step-mother 

it i, \ father’s property with his sons, 

it 18 right tliat he should give to bis own mother, on whoia no separate property has 

been bestowed, a share equal to hU own. But. if there be^ childless step^motier? 

•>“+ of ttie grandfather’s estiSle, but food a:Si raiment 
step-m^her hoirg^d grandmother. Ijid the analogy of the 

'^® ";ord grandmother here signifies 'l he father’s natural mother; 
for the reasons before explained. But others infw from the use of the plural number 

^kishoS^'’“’‘““ Srandfather shall Lre 

tains’^etweid oJiSn."^’* interpretation, which is refuted by Ma^- Twho tnaiu- 

* Bagh, on Baya-bh^ga. 
t Vishnu, 18. 34—35, 
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36. If the 

36. But, if the 
funds be small, 
the sons must 
contribute so 
much from their 
respective allot- 
ments. 


funds be small, sons must give a fourth part to daugh- 
ters, deducting it out of their own respective shares. 
Thus Manu says, “To the maiden sisters let their 
brothers give portions out of their own allotments 
respectively : let each give a fourth part of his own 
distinct share : and they, who refuse to give it, shall 
be degraded.”* 


37. Let eacli give.] From the motion of giving, and the denun- 
ciation of the penalty of degradation, if they refuse, it 
appears, that portions arc not taken by daughters as 
having a title to the succession. For one brother 
does not give a portion out of his own allotment to 
another brother who has right of inheritance. 


37. Daughters 
do not lake por- 
tions in right of 
inheritance. 


|3ut because 
the brethren are 
bound to defray 
the charges of a 
sister’s jrutri^age 
and a brolller’s 
iiiitiatiori-'? us de- 
clared by Yajna- 
valkya. 


38. Thus y navalkya, saying “Uninitiated 
brothers should be initiated by tliose for whom the 
ceremonies have been already performed ; but sisters 
should be disposed of in marriage, giving them as an 
allotment, a fourth part of a brother’s own share ;”•}* 
declares the obligation (*f disposing of them in mar- 
riage, not their right of succession. 


39. If the wealth 
be great, a suffi- 
ciency for tlie 
nuptials, and not 
a quarter part, is 
given- 


39. Thus, [since the daugliter takes not in right 
of inheritance ;}] if the wealth be great, funds suffi- 
cient for the nuptials should be allotted. It is 
not an indispensable rule, that a fourth part shall bo 
assigned. 


ANNOTATIONS. 

36. If the funds be small.] If the proj)ei ty be not sufficient to defray I he nup- 
tials of a daughter with a fourth })art of the amount receivable by a son, the funds arc 
sai^to be small. In such a case a partition is made crxclusivelv among the brethren ; 
aiiJfcftcrwards the daughter’s nuptials are defrayed with contributions from theit res- 
pective allotments. 

Out of their own allotments respectively.] This is according to the usual reading 
of the text. Vachespati Miqra reads and interprets svebhyaK svcbhyali Uaken from 
tlieir own brothers,’ instead of svebhyoH ’m 9 ebhyah ‘out of their own allotments.’ The 
author of a commentary on llie Daya-bh%a, to which Raghunandana’s name is affixed, 
censures that variation of the reading. 

37. Not as having a title to the succession.] The doctrine of the Mitdkshara, 

that the daughter has a right of inheritance like the son, is thus refuted. Ragh. on 
Daja-bluiga. • 

38. By those for whom the ceremonies have been performed.] Malie<jvara quotes 
and refutes the author of the Tatva, as maintaining, on the authority of this text, that 
the charges of a sister’s marriage are to be defrayed by those brothers onl^y who have 
been initiated. But no passage of such an import has been found in the Daya-tatva. 

39. It is not indispensable that a fourth be assigned.] For a pasSagjC of Viahi)u|| 
cited by [Vachespati] Mipra and the rest, provides, that “the son should defray the 
initiatory “ceremonies [of other sons] and nuptials of unmarried sisters, suitably to the 
wealth.’^ The Ratnakara and the rest concur in this. Ragb. on Daya-bhaga. 


^ Manu, 9. 118. f Yajuavalkya, 2. 125. + Mabc9vara. 


I! Yishnu, 15. 31. 
13 1 
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40. This allotment of a fourth part if the funds be small*] must 

be understood as applicable only, where the number 
40. The allot- of sons and daughters is equal. For, if the number be 
jnent of a quarter unequal, either the daughter would have a greater 

number ^sons Portion, or the son would be entirely deprived of pro- 
aud daughters. pertj^. But that cannot be proper, since the son is 

principal [in relation to the inheritance.] 

41. It is stated as an oljection, that, as the defraying of the 

41 An ar u- of a sister is an indispensable obligation under 

ment* in support N6,rada, which expresses, If no wealth of 

of the specific ai- the father exist, the ceremonies must without fail be 
lotment grounded defrayed by brothei’s already initiated ; contributing 
a passage of out of their own portions the impoverish- 

^ ment of the brothers is no exceptionable consequence. 

42. That is wrong. For the text is intended to provide for 

initiatory ceremonies of brother ; and the reading of 
42. Kefutation it, which expresses, that the ceremonies of brethren 
of that argument, must be defrayed by those who are already/ initiated,” 

is unauthentic and the initiation of a brothei' was 
the subject tre.ated of. It had been already said, “ For tlilose, whose 
forms of initiation have not been regularly performed by the father, 
these ceremonies must be completed by the brethren out of the patri- 
mony.” § Here the pronouns ‘‘those” and “whose” are in the masculine 
gender. But this text immediately precedes the one before cited (“ If 
no wealth of the father exist, &c.”) That passage therefore relates to 
the initiation of brothers. 


ANNOTATIONS. 

40. If the number be unequal.] If there be four sons or a greater number, and 
only one daughter, she has a larger portion. If there be four daughters and one sou 
he IS deprived cf wealth. 

42. The reading which expresses “ ceremonies of brethren” is unauthentic ] Some 
writers, who so read the text, interpret brethren as signifying brothers and sisters (the 
feminine word being merger in the masculine term ;) and they infer that the ceremonies 
of both are inleudca. Tne author refutes that opinion. Chti4ainani. 

The passage relates to the initiation of brotliers.] Is not then the defraying of a 
sister’s nuptials enjoyed ? Thou art mistaken in that supposition. The marriage of 
a sister is an indispensable obligation. What then? On the demise of the father, the 
obligation of completing the initiation of brothers devolves on the brethren. But, in 
regard to the marriage of a sister, the authority devolves ^on the grandfather by the 
death of the father; and on the brethren, if the grandfather be dead. Thus, in a case 
where the disposal rests with the grandfather, the brethren, though not competent to 
dispose of their sister in marriage, might be liable to impoverishment* ilagh. on 
I)4ya-bh%a. 


^ Maheqvara. t Narada, 13, 34. 

J The reading here censured occurs in the Ratnikara, Chintdmapi, &c. viz., bhra- 
itxAm purva-sanskttaih in place of bhrattbhih purYa-sanskltaiJi, lire latter is the 
reading in the Viramitrodaya, Ddya-tatva, &c. 

§ Ndrade, 13. 33, 
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C lusioD Thus partition of the wealth of the father, OTand- 

one tts . /..it . . otijer ancestor [has been fully explained,*] 


CHAPTER IV. 


Succession to 


WomMf's Property. 


SECTION 1. 

Separoie Property of a Woman defined and explained. 


1. ]irx the next place, for the purpose of teaching the distribution 
1. The i^eculiar ^ woman’s separate goods, such property is first 
property o6 a wo- described. On this subject Vishnu says, ''What has 
man is of various been given to a woman by her father, her mother, her 
sorts ; as enume- Yiqy brother, what has been received by her be- 

ra e y is irm. nuprfiial fire, what has been presented to her 

on her husband’s espousal of another wife, what has been given to her 
by kindred, as well as her perquisite, and a gift subsequent, are a 
woman’s separate property.’’^ 


2. K^tySyana defines a gift subsequent. " What has been re- 
2- One sort ceived by a woman from the family of her husband at 
termed gift subse’ a time posterior to her marriage, is called a gift subse- 
quent, IS defined quent ; and so is that which is similarly received from 
by K4tyayana- family of her kindred. Whatever is received by 

a woman after her nuptials, either from her husband or from her parents, 
through the affection* of the giver, Bhigu pronounces to be a gift 
subsequent.” , 


ANNOTATIONS. 

In fact, after the demise of the father and grandfather, the brother also is bound to 
defray his sister’s nuptials, as having the authority to dispose her in marriage. Tliere- 
fore, as the brother may be impoverished by defraying the initiatory ceremonies of nu- 
merous brothers, so it is no exc^tionable consequence that he may be impoverished by 
defraying his sister’s nuptials. This should be considered by the wise, frlktshga. 

The ceremonies of brotiier^ include marriage, according to some authors. But 
fVdohespati] Miijra here explains them as terminating at the investiture with the sacri- 
ficial thread. Bagh. on Dc^ya-bhaga- 

2. At a time posterior to her marriage.] It is thus evident, th^t presents given 
by her father, her mother, her brother, or her kindred, (§ 1.) intend what xs given at any 
other time. Achyuta and friktsh^ia. 


-#• 


* Chudamani. 
t Vishnu, 17, 18, 
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3. By the word " kindred’* her father and mother are denoted. 

iion of quently to the marriage, from [maternal or paternal 

uncles or other*] persons who are related through the 
father or the mother, or from those two parents themselves ; or so re- 
ceived from the husband, or from his family, namely, her father-in-law 
and the rest ; is a gift subsequent. But the term ' kindred,’ in the 
text of Vishnu, intends maternal uncles and otl\ers ; for the father and 
the rest are specified by tlie a^ropriate terms : either the husband, or 
the parents, inherit that which was received at the time of the nup- 
tials, according to the difference between marriages denominated 
Brahma, &c., and those called A 9 ura and so forth. 


4. Manu and Katj^^yana describe the separate property of a 
woman. “What was given before the nuptial fire, 
what was presented in the bridal procession, what has 
been conferred on the woman through affection, and 
what has been received by her from her brother, her 
mother, or her father, are denominated the sixfold 
property of a woman.”f So Narada says :( “ What 
was given before the nuptial fire, what was presented in the bridal 
procession, her husband’s donation, and what has been given by her 
brother or by either of her parents, is termed the sixfold propei'ty of a 
woman.J 


4. Six sorts are 
by Manu 
atydyana ; 

And by Narada. 


ANNOTATIONS. 

From tJie family of her kindred.] Several variations in the reading of the text 
have been remarked ; the most material of which is at the close of if, licre read, 
bandhu-kulat tath^i ‘similarly from the family of her kindred;’ but in the Miiaksbara, 
&c, Pitr-knlat tatha, ‘from her father’s family ;’ and in the Hatnakara and other com- 
pilations, Sva-kulat tatha, ‘ from her own family.’ The text is cited again. Section 
3. § J G. 

3. Prom his family, namely her fathcr-iii-law, &c.] lyiius appears, that a present 
given to a woman by her sou, which is noticed in Vishnu’s text (§ L), is not [techni- 
cally] included among gifts subsequent, sioce^e son cannot be here comprehended 
under the terms “ kindred” and “ family of the husband,” in the sense in which they 
are here used; for the son’s relation is immediate, frlkfshna. 

Either the husband or the parents inherit.] The meaning is this : the technical 
term “ gift subsequent” is useful relatively to the brother’s succession to property, 
under that denomination, left by a childless woman. But the brother is not heir to 
what was received by her at the time of her nuptials : since the husband is successor 
in the instance of a marriage celebrated in one of the five forms called Brahma, &c., and 
the parents are so in the other three marriages named Aqura, &c. or, on failure of them, 
the brother-in-law and so forth. Hence the term would be u'aeless, if its signification 
were general. Or, if the contrary term were taken ag comprehending it, a limitation 
must be argued in the text which specially declares the succession of the husband and 
the rest ; because it would contradict the passage concerning the brother’s right of 
succession. Thus, under the maxim “prevention h better than remedy (literally 
“ better not touch mud than wash it off ;”) the use of a term which obviates that diti- 
culty was proper.' 9;riktshna. 

4, Conferred on the woman through affection.] This passage is read differently 
in most Quotations of the text given in token of love,” dattan cha priti karmani, in 
place of dattan cha prititah striyai. 


^ frikfshna, 


f Manu, 9. 194. 


i Narada, 13, 8 . 
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5. KdtyAyana explains this : “ What is given tt) women at^ tine 
6. Kdtvavana their marriage, near the nuptial fire, is cele- 

' ^ ‘ Vv u,, i-Urs j.__ 


defines / gift be 
fore the nuptial 
fire; 

And gift pre- 
sented in the 
bridal procession. 


brated by the wise as the women’s peculiar property 
bestowed before the nuptial fire. That again, which 
a woman receives while she is conducted from the 
parental [abode, to her husband’s dwelling,] is instanc- 
ed as the separate property of a woman, under the 
name of gift presented in the bridal procession.” 

6. Since the term parental” is .d^ved from a complex expres- 
sion, of which one member only is retained, the presents, 
6. Exposition which she receives from the family of either her father or 
of the text. her mother, while she is conducted to the house of her 

husband, are gifts presented in the bridal procession. 


7. '' Her husband’s donation” (daya) is wealth given (datta) to her 

by her husband ; [not, as the word might be supposed 
to signify, the heritage of her husband.*] For Manu 
and others [viz., Kdtyayana and Vishnu’f'] notice that 
which is given (datta) to her by him, without mention- 
ing his donation (daya,) and Ndrada specifies donation 
(d%a.) without any separate notice of given (datta.) 


7. The word 
in the pas- 
B'dgc above cited, 
signifies not beri-^ 
tage, but 


8. Other in- 
stances occur of 
that use of the 
term ; in a pas- 
sage of Katyava- 
ua. 


8. In other in.stances also, husband’s donation” 
is used for weaWi given by the husband. Thus Kat- 
ydyana says, '' Let the woman place her husband’s 
donation as she pleases, when he is deceased : but, 
while he lives, she sliould carefully preserve it, or else 
[If unable to do so:[:] commit it to the family. 


ANNOTATIONS. 

6. One member only is retained.] The term paitrka may signify paternal, as derived 
from pitr, father ; or parental, as deduced from the complex expression raatr pitt, father 
and mother, retaining the single term pitf, according to a grammatical rule for reject- 
ing the feminine word in sucli instances. Pdnini. 1. 2. 70. 

This is according to a reading of the which is countenanced by the Ratndkara 
and Chintamaiii ; but the Smrti-Cliandrikii and Mitaksliara read pitur gthat ‘ from the 
father’s house,’ instead of paitrkat ‘ from the parental [abode].’ 

Erom the family of either her fatlmr or her mother.] Is not the fallier s liouse 
properly signified by the word paicntal ?” For the mother’s abode is the same witli 
tlie father’s. What use then is there in interpreting the term as signifying parental 
instead of paternal ? The author show's the use of that interpretation. It comprehends 
the case of her being carried from the house of her paternal grandfather, or from that of 
her maternal grandsire and so forth. Mahe^vara. 

7. Her husband’s douafioii.] Gift is the literal interpretation of the word daya. 
Inheritance, or succession to the estate of a deceased person in right of relation to him, 
is a metaphorical sense of the same term. •Ilagli. on Daya-bh%a. 

8. Thus Katyayana says.] The passage of Katyayana, here cited, is explained by 
Chanle^vara and Vachespati Mi^ra, conformably with the opinion of the author of the 
PrakaQa, as intending property which has devolved on a widow by the death of her hus- 
band leaving no preferable heir; as well as property accruing to her, during his life-time, 
by his consent : the first part of the passage being referred to the on© ; and the second 

Achyuta, ^likrshna, &c. f ^rlkfshria. X Achyuta, ^rlklshna, &c. 

{a) See 1 Mori. Dig. 312. 
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9. The meaning of the passage is this : wealth given to her by 
her husband, she may dispose of, as sne pleases, when 
9. Exposition he is dead ; but, while he is alive, she should eareftiUy 
the text. preserve it. This is intended fls a caution against 

profusion. ^ 


10. So the text of Vyasa, concerning the limits of the value 
which may be given by her husband, [exhibits the 
same term.*} '' A present, amounting to two thousand 
(panas) at the most, may be given to a woman, out of 
the wealth : and whatever property is given to her by 
her husband, let her use as she pleases/'*f As far as 
two thousand [panas] a present may be given to a 
woman, but not more. In answer to the question by 
whom given ? the construction refers to the word hus- 
band contained in the text ; and one not contained in it must not be 
assumed. Thus the term (deya) 'may be given’ retains the literal 
sense of the verb ((M) to give. But, since so much as is her deceased 
husband’s estate, belongs to the widow, the sense becomes metaphori- 
cal [under another interpretation ;] and that is not reasonable. 


10. Confirmed 
bv a passage of 
Vydsa ; 

la which the 
same term occurs 


11. And whatever property is given to her by her husband, let 
11. That pas- pleases.} Hence [since the text relates 

sage does uot li- to a gift made by her husband, and not to an allot- 


ANNOTATIONS. 

to the other subject. The close of the passage is iuterpreted, as directing the widow to 
commit herself to the care of her husband’s family, if there be no property left by him. 
Ilalujudha and Parijataare cited as authorities for the different interpretation adopted 
in the text. 

Commit it to the family.] Entrust it to her husband’s family ; as her mother-in- 
law, sister-in-law, &c. Mahe^vara. 

If she herself cannot preserve it, let her commit it to, or place it with the family. 
Some authors interpret this, ‘ if she cannot subsist on that wealth, "let her commit 
herself to tlie family that is, taking refuge with the family, let her pass the time with 
them, fflktshna. 

This is a wrong interpretation, for it is inconsistent with the premises. Achyuta. 

10. A present amounting to two thousand at most.] Copies of this as of other 
compilations differ in the reading of the first words ; which in some transcripts stand 
Bvisahasra-pano dayah; in others, Dvisahasrali paro ddyaK, or Dvisahasra-paro dayaH, 
but in tj^e^text of the Mahibhdrata, whence apparently the passage is taken, Trisahasra- 
paro ddyah, 'three thousand at most.’ The second is the reading, which agrees best 
witii the remarks of Chande^vara and MitramiQra on the t&xt. 

So much as is her husband’s estate.] The wlvjle estate of her husband who dies 
leaving no male issue. Mahe^vara. 

11. Hence the alleged conclusion must be rejected.] A different interpretation 
of the first part of Vyasa’s text makes it relate to an annual allotment to a woman for 
her maintenance, which is restricted by that passsago not to exceed the sum specified. 
The Praka^a, quoted by Cha^iieqvara, and the Vlramitrodaya, give this construction to 

* MaheQvara. 

t A passage nearly resembling this quotation occurs io the Mahabharata, Pana- 
darma, 46, 23. 
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m!t a widow's par- delivered to her by an umpire adjusting sue- 

tiebatioa of her cession r J the ailegea conclusion, that the widow is 
huaband’e^ estate, competent to take so much of the property of her hus- 
^ band, who has died leaving no male issue, as amounts 

to two thousand [panas,] and not the whole estate, must be rejected 
by the wise. 


12. This sub- 
ject will be re- 
sumed in another 
place. 


12. This and [the right of the widow to take the 
whole estate of her husband who leaves no male 
issuefl will be discussed « at full length [imder the 
head of succession to the estate of one who has no 
male issue. J 


13. Yijhavalkya explains fa woman^s property :8] What has 

been given to a woman [before or after ner nuptials, |)J 
13. Y^naval- by the father, the mother, the husband or a brother, 
kya describes the received by her at the nuptial fire, or presented 

to her on her husband s marriage to another wife, [as 
also any other separate acquisition,] is denominated a 
woman’s property .’’IF 

14. *That wealth, which is given to gratify a first wife by a man 

1 /L desirous of marrying a second, is a gift on a second 

tiou of hia text, marriage: tor its object is to obtain another wife 

[with the assent of the first.] (a) 


15. A passage 
of Devala on a 
peculiar 


15. So Devala says ; '' Her subsistence, her orna- 
ments, her perquisite, and her gains, are the separate 
property of a Avoman. She herself exclusively enjoys 
it ; and her husband has no right to use it, unless in 
distress.”** 


ANNOTATIONS. 

the text, and do not consider it as relating to a widow who has of course a provision out 
of her husband's estate. The interpretation, which Jimuta-vdliana refutes, is not found 
in any of the compilations now received as authority. 

15. Subsistence.] What remains of that which is given for her food and raiment. 

Gains.] Interest on loans, and so forth. Chhddmani and frfh^shria, &c. 

Perquisite.] This will be explained under the head of succession to a woman's 
separate property. Chudamaiii. 


* Maheqvara. 

f frlktshna and A chyuTa. 

t ChudAmani and ^riktshna, &i.— Vide C. 11. 

§ Criktshna and Achyuta. 

II Crlkfshim, &c. 

^ YdjhavalkyR, 2. 144. 

** The first term of tins text is read Viddhi in the Smttichandrika and is inter- 
preted ‘ wealth given by the father or other person for increase of prosperity.* The 
Madana-ratna and other authorities read and interpret, as here, Vrtti ‘ wealth given by 
the father or gthers for subsistence.’ 

(a) See 1 Str. H. L. 53. 3 Cgleb, Dig. 558. 
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16. Vyasa also : " Whatever is presented at Hiie time of the nup- 

iA Auft tials to the bridegroom, intending [the benefit of the 

of Vyasa. bride;] belongs entirely to the bride; and i^hall not 

be shared by kinsmen.'' 

17 . Intending.] Designing, that it shall appertain to the bride. 

It is not meant, that the property becomes her’s, even 
17. Exposition without such intention. Accordingly the tina^ of 
of this passage. nuptials is here stated illustratively; and not as the 

sole motive. For the will of the giver is tb^ cause of 
property. So the following authentic text does . not specify, that it 

must be at the time of the nuptials. What is pre- 
sented to the husband of a daughter, goes to the woman, 
whether her husband live or die ; and, after her death, 
descends to her offspring.” Here the giver’s intention 
is not specified ; because it is implied by the word 
daufrhter. ' 


What, is at- any 
time delivered to 
the husband for 
the benefit of the 
wife, belongs to 
her. 


18. Since various sorts of separate property of a woman have 
18 The num- propounded without any restriction of num- 


ber, the number of six, [as specified by Manu and 
others,*] is not definitely meant. But the texts of 
the sages merely intend an explanation of woman’s 
vseparate property. That alone is her peculiar proper- 
ty, which she has power to give, sell, or use, indepen- 
dently of her husband’s conti'ol. 

19. K^tyayana expresses this rather concisely : The wealth, 
which is earned by mechanical arts, or which is re- 
ceived through affection from any other, [but the 
kindred,] is always subject to her husband’s dominion. 
The rest is pronounced to be the woman’s property.” 

20. Over that, which has been received by lier 
from any other” but the family of her father, mother, 
or husband, or has been earned by her in the practice 
of a mechanical art, [as spinning or weaving, i* (a)] her 
husband has dominion and full control. He has a 
right to take it, even though no distress exist. Hence, 
though the goods be her’s, they do not constitute 
woman’s property ; because she has not independent 
power over them. 


ber of six sorts 
(§4,) is not res- 
liictive; whatever 
is at her sole dis- 
posal, is a wo- 
man’s separate 
property. 


19. KdtyAyaua 
expresses this 
meaning. 


20. Exposition 
of bis text. 


The husband 
has power over 
wealth earned by 
bis wife, or re- 
ceived in presents 
from any other 
but kindred. 


ANNOTATIONS. 

c 

These terms are otherwise interpreted iil the compilations of other schools, as tho 
Ratnakara, &c. viz. Gains.] Wealth received from kindred. Ratn. Received from any 
person as an offering to gratify Gauri, or some other goddess. Vliamitr. 

Perquisite.] Wealth given to a maiden on account of soliciting her in marriage. 
Raindkara. 

* Vide § 4. 
f Mahccjvara. 

(a) 1 Mori. Dig. 250, 505, 59G. 1 Strange’s H. L. 26, ^l^ 



THE DA'YA-BHA'GA. CHAR IV. SEC. I. 


S41 


51. The wife 
■ sole power 
u V Cl other descrip- 
4ions of property. 

Ittty^ana de- 
fines gift of afiec- 
tionate kindred* 


21. But inifither descriptions of propeily excepting these two, 
the woman has the sole power of gift, sale or other 
alienation. So Katy^yana declares. “ That which is 
received by a married woman or a maiden, in the 
house of her husband or of her father, from her hus- 
band or from her parents, is termed the gift of affec- 
tionate kindred. The independence of women, who 
have received such gifts, is recognised in regard to 
that property ; for it was given by tlieir kindred to 

soothe them, and for their maintenance. The power of 
women over the gifts of their affectionate kindred is ever celebrated, 
both in respect of donation and of sale according to their pleasure, even 
in the case of immoveables’' (^^)* 

22. What is obtained from kind relations, [meaning persons of 
22. Explana- father’s family or her mother’s,*] is the gift of af- 

tion of the text. fectionate kindred (6). 

23. But in the case of immoveables bestowed on her by her hus- 
band, a woman has no power of alienation by gift or 
the like(c). So Nfirada declares : “ What has been given 
by an affectionate husband to his wife, she may con- 
sume as she gleases, whetx he is dead, or may give it 
away, excepting immoveable propeity.”i* It follows 
from the specific mention of “ given by a husband 
that any other immoveable property, except such as 
has been given to her by him, may be aliened by her. 
Else [if this text forbid donation in the case of immove- 


23. Immoveables 

f iven to her by 
er husband may 
not be aliened by 
her. 


A passage of 
Nilrada proves 


ANNOTATIONS. 

21. From her husband.] This reading of the text is confennable to the quota- 
tion in the Kalpataru and other compilations. But the Aliuikshara reads from her 
brother,” bhratuH, instead of from her liusband” bhartuK, and is followed by Chan- 
deQvara and many others. Another variation occurs in the first verse of this stanza, read 
by Chandeqvara Kanyaya sardham “with a maiden,’* instead of Kanyaya vapi, “or by a 
maiden.” It is censured as an erroneous reading by Vachcspati Miqra, 

23. From the specific mention of “given by a husband.”] The author of a com- 
mentary, to which is affixed the name of Raghnnandana, remarks in this place, * Hence 
it is true, that a woman is entitled to give away even immoveable property received by 
the demise of her husband.* As the doctrine, which is here hintea, is opposed by the 
whole current of authorities, and receives no countenance from Kaghunandana himself, 
in his undoubted work the Diiya-tatva, this passage cannot be considered as of weight 
to shake the opposite doctrine, which denies the widow’s right of alienation unless 
under very peculiar circumstances- The authenticity of the commentary itself, as a work 
of Haghunandana, is more than doubtful. It is of no celebrity ; and is suspected to 
be the work of some later writer, who fias assumed Raghunandana’s name and dgsig- 
nation. * \ 

* Daya-tatva. 

t Not found in N^rada’s institutes; but cited in the Mitakshara, Ratn&kara, &c, 

{a) See 1 Mad. H. 0. Rep. 87 : 1 Strange H. L. 28.— Aaf. 

(b) See 1 Mori. Dig. 

(c) See 1 Mad. H, C. Rep. 91 : 1 Moil Dig. 
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othei iinmnve- general ♦] the preceding pfiisa^e concerning 

ablesmay be alien* power of women in respect of donation and of sde, 
ed, '' according to their pleasure, even in the case of im- 

moveables,*' would be contradicted. 


24. However, if the husband have no means of subsistence, 
without using his wife's separate property, in a famine* 
or other distress, he may take it in such circmn- 
stances : but not in any other ckse(d). So Yiijnavalkya 
declares : ** A husband is not liable to make* good the 
property of his wife, taken by him in a famine, or for 
the performance of a duty, or during illness, or while 
under restraint. "f KStySyana, again, denies the right 
of the husband to do so in any other circumstance : 
Neither the husband, nor the son, nor the father, nor 


24. la distress, 
a husband may 
uSe his wife’s pro- 
perty : as declared 
Dv a passage of 
Xajfiavalkya. 

But in no other 
case. 


Katyayana di- 
rects a woman’s 
property to be 
restored, with or 
without interest j 
according as it 
was taien by her 
consent or against 
it. 


the brothers, ' can assume the power over a woman's 
property to take it or to bestow it If any one of 
these persons by force consume the woman's property, 
he shall be compelled io make it good with interest, 
and shall also incur a fine. If such person, having 
obtained her consent, use the property amicably, he 
shall be required to pay the principal, when he 
becomes rich. But, if tile husband have a second wife 
and do not show honor to his first wife, he shall be 


compelled by force to restore her property, though amicably lent to 
him. If food, raiment and dwelling be withheld from the woman, she 
may exact her due supply, and take a share [of the estate] with the 
co-heirs.^’ 


26. If she be 
neglected by her 
husband, she may 
exact a provision 
from him. 


25. If the husband, having taken the property of 
his wife, live with another wife and neglect her, he shall 
be compelled to restore the property taken by him. 
If he do not give her food, raiment, and the like, that 
also may be exacted from him by the woman. 


26. Conclusion. 


26. Thus a definition of woman’s property has 
been propounded. 


ANNOTATIONS. 

24. She may exact her due supply.] She mav take wealth (for the term sva sig- 
nifies wealth) sufficient for food and raiment, &c. She shall obtain from her husband 
SO much as may be ordered by the king. But, if her husband be dead, let her receive 
an allotment from bis co-hehs. Maheqvara. 

She may exact her own ; that is, her due ’'supply of food and raiment. She may 
bake from the co-heirs of her husband, that is, from her brother-in-law and the rest, a 
share, or the portion appertaining to her husband. Some interpret the text ; ‘ She may 
exact from her husbanas co-heirs her own allotment, consisting of food, raiment, &c.* 
^Hiis is, however, an erroneous interpretation; for the same meaning is deducible from 
the angle term sva, her own.’* 9^ikrshna. 


♦ ^ijlktshna. 

(i) See 1 Strange II. L. 


t Y^jfraralkya, 2, 148, 
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Succession of a woman's children to her sej^rate property. 


1. Manu pro. 
the sac- 


1. In the next place partition of woman’s pro- 
perty is explained. On that subject Manu says, 
“ When the mother is dead, let all the uterine brothers 
and the uterine sisters equally divide the maternal 
estate.”* 


2. Since this .suggests the participation of brother and sister, 
connected in the sentence by reciprocation, although 
the conjunctive compound do not there occur, by 
means however of the conjunctive particle, which 
bears the same import [and is contained in the text,] 
the meaning of the passage must be this ; ‘ Let sisters 
and brothers of the whole blood share the estate/ 


2. It is inhe- 
rited by her sons 
and daughters 
conjointly. 


3. Vihaspati likewise expresses assemblage by the conjunctive 
particle in the following passage. A woman’s pro- 
3. So Vthas- perty goes to her children ; and the daughter is a* 
pati declares. sharer with them, provided she be unafHanced ; but, if 

married, she shall not receive the maternal wealth.” 


4. 

Likhita ordain 
their equal parti- 
cipation. 


1 

4. Here the term children intends sons : and they 
share their mother s goods with unbetrothed daughters. 
So Qankha and Likhita say, '' All uterine brothers are 
entitled to the wealth equally ; and so are unmarried 
sisters.” 


ANNOTATIONS. 

2. By reciprocation,] The grammatical terms here employed, and the author’s 
reasoning, will be better understood after consulting a note subjoined to the Mit/ik- 
shara on inheritance (2. 11.), where the very doctrine is asserted which Jlmfita-vdhana 
controverts. 

The conjunctive particle.] The particle eba, with which the conjunctive compound 
corresponds in import; according Cb rdqjnii(2. 2. 9.) 

3. She shall not receive the maternal wealth.] The close of the stanza is read 
differently in other compilations, labhate mfina-matrakam, ** She receives a ijaere token 
of respect," instead of na labhen mattkan dhanam, She shall not receive the materiisl 
wealth." This reading, which is peculiar to Jimuta-vdhafia, is disapproved by his com- 
mentator Aohyuta, who gives reasons for preferring the other ; supported as it is by the 
authority of the Ratnakara, Smtti-Chandrika, &c. 


Manu, 9. 192. 
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5. Since the 80 n is mentioned first in all thes^ passages, he has a 
5. The son in- right to the succession to his mother’s wealth, what- 
hcrits whether .ever be his state [initiated or uninitiated*] : and the 
initiated or unini- conjunctive paHicle, which likewise occurs in every 

one of those texts, denotes assemblage. . 


6. The text of 
Devala is conclu- 
sive against the 
supposition, that 
unmarried daugh- 
ters and sons in- 
herit successively. 


6.^ A passage of Devala is conclusive against one 
who persists in the controvemy notwithstanding the 
foregoing reasons. It is as follows : A woman’s pro- 
perty is common to her sons and unmarried daugh- 
ters, when she is dead ; but, if she leave no issue, her 
husband shall take it, her mother, her brother, or 
her father.” 


7. Here it is expressly declared, that the mother’s goods are com- 
moil to the son and unmarried daughter : and if the 
ci^ right of^Sie i^^den daughter were exclusiveljy entitled to the 
maiden daughter whole of her mother’s estate, [notwithstanding the ex- 
in a particular case istence of her brother, *f] the special texts of Manu and 
would not be de- others, [which will be cited,;]:] concerning the (Yautu- 

ka) wealth given at the nuptials, would be unmeaning; 
since she would have the right in all cases indiscriminately, 


8. But if one should propose this solution : ‘ the ordaining of 
equal partition is fit, if the brother and sister have 
. 8. A different ar- alike a right of succession to their mother’s property; 
gument rejected. jf sisters only inherit equally, or, on failure of 

them, brothers only, the declared equality would be 
impertinent, since it might be deduced, without such declaration, from 
reasoning, because no exception to it has been specified he might be 
thus auwswered [by an obstinate antagonist :§] ‘It is no less impertinent 
to declare equality, on the assumption, that brother and sister inherit ; 
since their parity may be in like manner deduced from reasoning.’ 
[The antagonist might proceed to say||] ‘Besides, how is it imperti- 
nent ? since, in the case of brothers inheriting alone, [upon failure of 
sisters, If] the term “e<|uar’ is unquestionably pertinent, as it obviates 
the supposition, that deductions of a twentieth and the like shall be 
allowed in the instance of the mother’s estate, as in that of the father’s.’ 
Therefore, the half learned person [who argues, that the declaration of 
equality would be impertinent,**] must be disregarded by the wise, as 
unacquainted with the letter of the law, and with the reasoning 
[which has been here set ~ 


ANNOTATIONS. 

6. A pasisage of Devala is conclusive, &c.] Literally, is a cboker for an obstinate 
wrestler, 

■<1 

8 With, the letter of the law.] With the text above cited. (§ 6.) friktsbna. 

* Achyuta. f ^liktsbna and Achyuta. { *tnd Achyuta* 

Mabe9vara, j! Ibid, ^ Ibid. ** Ibid. tf prfktshna. 
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t)f cithers, the 
Other is heir. On 
failure of both, a' 
daughter, who 

tioc nr mair Ko 


ve 


9. But for the cause above stated, the son and maiden, daughter 

0 On failure a like"^right of succession. On failure of either of 

them, the goods belong to the other. On failure of 
both of them, the succession devolves, with eoual 
rights, on the married daughter who has a son, ana on 
her who may have male issue. For, by means of 
their sons, they may present oblations at solemn 
obsequies, 

10. Hence, j[since the right i 3 founded on the presenting of obla- 

tions at solemn obsequies,*] the daughter’s son is en- 
10. Thedaugb- titled to the property, on failure of the daughters 
ter’s son inherits, above described : for the text of Manu expresses, 
in their de ault. » Even the son of a daughter delivers him in the next 

world, like the son of a son.”*f“ Neither a barren nor a widowed 
daughter inherits ; for these present not oblations at solemn obsequies, 
either in person or by means of their offspring. Accordingly [since 
the daughter’s right of succession is founded on benefits conferred 
through the means of her male issue or since neither the barren nor 
the widowed daughter’s right of equal succession is recognized ;§] 
Nftrada says, On failure of the son, the daughter inherits ; for she 

equally continues the lineage.” H 

• 

11. But, if there be a son’s son and a daughter’s son claiming the 
11 After the si^ccession, the son’s son has the exclusive title ; for it 

son’s* son. is reasonable, since the married daughter is debarred 

from the inheritance by the son, that the son of the 
debarred daughter shall be excluded by the son of the person who 
bars her claim. 


ANNOTATIONS. 

9. For the cause above stated.] Because the word equally” is uot impertinent. 
Bngh. on Diya-bhaga. 

Ou failure of both of them.] Both the son and maiden daughter. Mahe 9 vara. 

The succession devolves— on the married daughter.] And not, as in the instance 
of wealth given at nuptials, according to a subsequent definition of it, devolving in 
default of a maiden daughter, on one betrothed ; or for want of such, on a married 
daughter ; since there is no authority for that order of succession in this case. Chudd- 
maiii and ^‘‘ihrshna. 

10. The daughters above described.] A daughter who has a son ; and one who 
may have male issue. Mah^^vara. 

Delivers him in the next world.] Siqce the parity of reasoning holds, the masculine 
gender is not here exclusive. Mahe 9 vara. 

11. Debarred from the inheritance by the sonj The prior right of a daughter’s 
son, in the case of wealth which was given at nuptials, is thus indicated ; for, in .that 
instance, the son is debarred from the inheritance by the married daughter. Qri- 
kishna. 

* f^^lktsh^ia, f Manu, 9. 139, Vide infra. C. 11. Sect, 6. § 31. 

X § Achyuta* |! Narada, 13. 50. 
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12. On failure of all those abovementioned, including; the daugh- 
ter’s son [and the son’s grandson,*] the barren and 
19. Next ijie the widowed daughters both succeed to their mother’s 
barren or widow- property ; for they also are her ofl&pring ; and the 
ed daughter sue- others to inherit is declared to be on failure 

of issue. 


13. But the 'text of Gautama, "'A woman’s separate property 
goes to her daughters unaffianced, and to tnose not 
13. Passages, actually married that of N&rada, Let daughters 
seemingly decla- divide their mother’s wealth ; or, on failure of daugh- 
ratory of t e ^ ^iqy male issue a passage of Kfityiyana, “ But, 

sion to the exclu- on lailure ot daughters, the mheritance belongs to the 
flion of the son, son as also one of YSjSavalkya, ‘‘ Daughters share 
relate to wealth the residue of their mother’s property, a^r payment 
rec.eived by the debts; and the male issue succeeds in their 

[g era ernup- default ;”8 relate only to the (yautuka) wealth given 

at nuptials ; for these passages contradict the text of 
Devala above cited (§ 6.) Accordingly [since it is in the case of 
wealth given at nuptials, that the unmarried daughter has the prior 

right of succession ;| or has the exclusive right ;f ] 
Manu is expli- Manu says, Property given to the mother on her 

marriage “ (yautuka,) is the share of her unmarried 
daughter.”** 


Here yautuka signifies property given at a marriage : the 
word yuta, derived from the verb yu to mix, imports 
Derivation mingling and mingling is the union of man and 
and meaning of v^oman as one person; and that is accomplished by 

* TO*.Yirt VailLllkfL • -f-. ^ -r-r 

^ marriage. For a passage of scripture expresses “ Her 

bones become identified with his bones, flesh with flesh, 
skin with skin.”i*i“ Therefore what has been received at the time of 
the marriage, is denominated Yautuka-JJ 


ANNOTATIONS. 

12. Including the daughter's son.] And the son of the son's son ; for the right 
devolves on him, next after the daughter's son, since he confers great benefits on his 
ancestor, 

14. Here yautuka signifies, &c.] This interpretation is opposed the author to 
that which is proposed by the Kalpataru, where the term is explained as signifying 
* Savings effected by her good management out of what h|a been given to the woman, 
for the purpose of providing bread, potherbs, &c.* Achyuta. 

This alleged interpretation is not found, in tb^ Kalpataru: but the term is there 
explained ‘ Wealth given to a woman by her father and the rest, at the time of her 
nuptials.’ 

* prtktshija. f Gautama, 18. 22. } Narada, 13. 2. 

§ YajBavalkya, 2. 118. 1) ^rikiahija. 

f Ackyuta. •• Mann. 9. 131. 

tt Veda, XX This is written both Yautaks, and Yaufaka, Viramitrodaya, 
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15. AiMOrdingly [since the term signifies wealth received at the 

time of the marriage ;*] Vasishtha says, “ Let the fe- 

16, .^wering males share the nuptial presents (pHrinJiyya) of tiheir 

to p^iflayya in inother.”+ For pSrinayya signifies we^th received at 
Vaaiahtmatext. a marriage 


16. As for a passage of Manu, ‘'The wealth of a woman, which 
16. Apassaceof been in any manner given to her by her father, 

Mauu explained. BrAhmani damsel take ; or let it Mong to her 

offspring since the text specifies “given by her 
father/' the meaning must be, that property, which was given to her 
by her father, even at any other time besides that of the nuptials, shall 
belong exclusively to her daughter : and the term Brahmani is merely 
illustrative [indicating, that a daughter of the .same tribe with the 
giver inherite.§] Or, lest the term should be impertinent, the text may 
si^ify that the Brahmani damsel, being daughter of a contemporary 
wife, shall take the property of the KshatriyS and of other wives dying 
childless, which had been given to them by their fathers. The precept, 
whi(;h directs, that “ the property of a childless woman shall go to her 
surviving husband does not here take effect. Such is the meaning 
of the passage ; for else [according to the preceding interpretation |j] all 
the texts [which declares the equal right of the son and daughter, to 
inherit their mother’s property in certain cases, IT would be incongruous. 


17. It must not be argued, that the succession of the daughter’s 
17 The daugli- failure of the daughter, is shown Ijy NiCrada 

ter *8 son is iwt others [as Y^Cjilavalkya, &c.**] because the word 

meant, where it is “issue” is connected in construction with daughter, 
said, that issue which is the nearest term. For the word daughter, as 

^dau h^ ^ distinct [viz. femalefi* ] progeny, requires a 

^ ■ parent for its correlative, and must not be connected 

in construction with “ son” another progeny suggested 
by the term “issue” : since [both terms] alike [need a correlative indi- 
cating the parent.JJ 


ANNOTATIONS. 

15. Wealth received at a marriage,] And not, as tie term is interpreted in the 
Kalpataru and other compilations, ‘ iurniture, mirrors, combs, and tlie like/ f ri' 
kfshna. 

According to the Viramitrodaja, the word, as read bj the authors of the Kalpataru 
and Vivada-chintamani, is different from Jlinuta- vahana’s reading, viz. pdrinhyyam, for 
p^irinayyani. But Jimuta-vMiana*s Qpmmentators have remarked no difference in the 
I'eading, ]^t only in the interpretation. • 

17. For the word daughter, as signifying progeny, requires a correlative.] Th§ 
single term daughter cannot, in the same phrase, successively signify the progeny and 
the parent ; namely progeny in respect of the mother, and parent in respect of the male 
issue, ^rikrshiia, &c. 

^ Achyuta. f Vasishtha, 17. 40. f Manu, 9. 198. 

§ Maheqvara. || ^ 

Maheqvara. Vide § 13. ft ^rlktshna and Achyuta. it ’ 
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18, Nor yhould [the wc»d*] “issue” be expounded isMrtapliorically, 
from the appropriate sense, [as signifying male, and 
18. Such an in- “ daughter” female ; neglecting the relation to a parent 
terpretation can- indicated by these tenns.fl For all the terms [viz. 

bj thVmSJri- daughter,” repeatedly occurring in various texts i or 
*cal sense of terms, issue, or other equivalent word or daughter, and 

issue, and, in the text of K^ty^<yana, sou;]]] may be 
taken in their literal acceptation by connecting them with '^mother:” 
and the word daughter” is acknowledged to bear the literal sense as 
connected with the term “ mother.” 


19. Neither should the construction of the sentence be alleged 
19 Nor by 'c<8a- ' issue of the daughter’ suggested by the pronoun 

struction. ii^ phrase "her issue.” (§13.) For the pronoun 

would refer to her as daughter," [not as mother ;] since 
the meaning of the original term is such. 


20. Besides, the word " daughter,” in the text of Y^LjSavalkya 
(§13), having the termination of the first or nomina- 
20. The other pronoun (" their”) having th&t of 

reaaonable^^^ ablative, cannot be connected with the term 

"issue,” by construction which requires the sixth or 
relative c^e. But this term governs the word " mother” notwithstand- 
ing the intervention of mediate terms. Thus then, with the certainty, 
that " issue of the mother” is here intended, it is reasonable to interpret 
issue of the mother [as signifying sonlT] in the texts of N^rada and Klit- 
ydyana : Tor there can be no contradiction [since the passage must be 
presumed to be grounded on the same revelation.**] 


21, Moreover, conformably with the text of BaudhSyana "Male 
issue of the body being left, the property must go to 
21. It is right, them and because [the son, as immediate issue of 
’ . the mother, is] nearer of kin [that the daughter’s son, 

ihp h! ^ mediate descendant; it is reasonable, that 

ter’s sou. born of her body sho^j^ have the right of suc- 

cession to his mother’s property, and not the daugh- 
ter’s son, who is a mediate descendant not born of her person. 


'ANNOTATIONS. 

21. A mediate descendant, not bom of her persoir.] This is according to the 
common reading of the text, na’nangaja-vyavahita-aauhitra ; as interpreted by Mahe 9 - 
vara. But he notices a variation of the reading, n^’ngaja-vyavahiia-dauhitra, which he 
expounds ^ A mediate descendant through the daughter born of her person.’ 


* Mahe9vara. 

Ragh. on Daya-bh^ga. 
yrlkishpa. 

frlktsbija and Chudamam* 


f frikishna, Chudamapi Achyuta. 
§ ChudhjaaarJ. 

^ Maheqvara. 

ff Yide infra. C. 11. Sect, 1 § 37, 
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22. H^ce a woman's separate property, received by her at her 
nuptials, goes to her daughter ; and not to her sons 
22. Nuptial pre- [if there be a daughter :*] and the text of Gautama 
Bents go to the (g 13,) Jy intended to explain the order of succession 
daughters. ^ inheritance devolving on the fe- 

male issue.f] 


23. First, the woman’s property goes to her unaftianced daugh- 
ters. If there be none such, it devolves on those who 
are betrothed. In their default, it passes to the mar- 
ried daughters fas indicated by the conjunctive parti- 
cle in the text.j] For the right of the female issue 
generally is suggested by the term daughters” [In 
Gautama’s text § 13.] ; and the special mention of 
“ unatfianced” and “ unmarried,” which follows, is pertinent as declara- 
tory of the order of succession [and not as a limitation of the preced- 
ing general term.§] 


23. rirst un- 
aSiauced ; next 
betrothed; lastly 
married daugh- 
ters. 


24. Thus Yiijilfavalkya says, “ The separate property of a childless 
24. A passage woman married in the form denominated BrAhma or 
of Yajfiavalkya in any of the four [unblamed forms of maiTiage] goes 
cited. to her husband: but if she leave progeny it will belong 

to her daughter : and in other |brms of marriage, [as the A(;ura, <k;c.,] it 
goes to the father [and mother, on failure of issue.”] || 


25. Here, in cei*tain forms of marriage termed Brahma, kc., what 
Q . , has been received by a woman at the nuptial fire, goes 
plained. ^ death, first to her daughters [not, like pro- 

perty received at any other time but that of her nup- 
tials, to her sons as well as her daughtersIF]. Again, the right devolves 
first on the maiden daughter [conformably with the text above cited;**] 
if there be none, it descends to the betrothed daughter ; or for want of 
such, it goes to a married daughter [including even a barren or a 


ANNOTATIONS. 

22. The iexf. is intended to explain the order of succession.] Not lo exclude the 
affianced and married daughters. Achyiita. 

23. Pertinent as declaratory of the order of succession.] Both prlktsbna and 
Achyuta notice a variation in the reading of Jlmuta-vahana’s text in this place ; but 
they deduce the same import, though in different ways. 

The order of succession is this: first the property goes to the maiden daughter; 
tlien to one betrothed; for sbe is superior to the married daughter, because she belongs 
to the same original family^gotra) with her parents. On failure of such, the property 
devolves on the married daughter ;,that is, on one who has a son, or who may be ex- 
pected to have offspring. If there be none such, it goes to any other daughter, ^'rl- 
ktshna and Achyuta. 

24. Or in any of the four.] Including that denominated Brahma, in any of five 
uublamed forms of marriage, 


* priktshija and Maheqvara. f p^fktslina and Achyuta. % Achyuta. 

§ Achyuta. 11 Ydjfiavalkya, 2. IIC. % prlktsbria, 

Achyuta and priktshna, 

u i 
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widowed one or, on faMure of all daughters, it devolves on the son. 
For the husband’s right of succession is relative to property of a wife 
who leaves no issue whatever. 

20 The mar- right of the married daughter, too, on 

ried daughter’s failure of the unaffianced one and the rest, has been 
right is even hint- hinted by Vihaspati using the term unaffianced” 
ed in a former fS .3.) 
text (§3.) ^ 


27. The pre 
ding passage 
««.) does not re 
late to woman’s 
property, in gene- 
ral ; but to nup- 
tial presents m 



27. It should not be alleged, that this text of [Yfijnavalkyaf 
above cited § 24.1 does not relate exclusively to wealth 
received at nuptials ; but is applicable to any pro- 
perty, whether obtained then or at any other time, 
and appertaining to a woman espoused by such forms 
of marriage. For the preceding passage, J [which is 
declaratory of a brother’s right of succession, §] would 
have no pertinency, [since, even in that case, the hus- 
band or the father w^ould inherit under the text in 

question :||] and it would disagree with Manu ; for he 
fonns. says, “ It is admitted, that the property of a woman 

married by the ceremonies c^led Br^.hma, Daiva, 
Arsha, Gd.ndharba and Prfijilpatya, shall go to her husband, if she die 
without issue. But her wealth, given to her on her marriage in the 
form called Asura or either of the other two (R^kshasa and PaisScha,) 
is ordained, on her death without issue, to become the property of her 
mother and of her father.”1[ Here, the subsequent terms, wealth 
given to her,” are understood in the preceding sentence. Therefore, 
by thus connecting the terms, wealth given to her at the nuptial 
ceremonies, &c,” the text appears to relate to property received at her 
marriage, and not generally to any property whatever. 

28. So Yama, saying ‘'Wealth, which is given at the marriages 
called Asura, &c. [is acknowledged to belong to the 
parents, if the woman die without issue,”* **] appears to 
intend nuptial presents exclusively : that is, wealth 
which is given while the marriage ceremony lasts, 
having been commenced but not being finished. 

29. It must not be argued, that the denominations of Brahma, 
29. Th® texta I'^g^rd the woman [who is married by such cere- 

do not relate to monies ; ff and tha|i the text concerns any property be- 


i 


28. This inter- 
retaiiou is con- 
d by a pas- 
of Yatna. 




ANNOTATIONS. 

27. Any property appertaining to a woman espoused by such forms,] The author 
is here opposing thp doctrine of the Mithkshard. , as is remarked by prlktshna. 


* Chhdimani. t frlktshija, ChCdamani, &c. 

J YAjhavalkya, 2, 145. Vide Sect. 3 § 10. § prlktshna, &c. 

II priktshna and Achyuta. IT Manu, 9. 196 and 197. 

Mahe^vara. ft Mahe9vara. 
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any proparty ba- 
longiog to a wo- 
man married in 
such a form ; but 
to property given 
to her at a mar- 
riage celebrated 
in such form. 


longing to her ; the designations being relative to the 
person :*] because there is no other rule provided for 
the ddSoent of a childless woman’s property received 
by her before her nuptials, or after them. For the 
rule of succession, in the case of property received 
before or after marriage, will be fully stated, conform- 
ably with express laws. 


SECTION III. 


Succession to the separate property of a childless Woman. 


1. Succession 1- The heirs of the property of a woman who 

to a childless wo- dies childless are next propounded, 
man. 


2. A passage 
of Yajhavalkya a- 
gain cited. 


2. “ The separate property of a childless woman 
married in the form denominated BrShma, or in any 
of the four [unblamed forms of marriage,] goes to her 
husband. ’’“f 


3. The four forms of marriage, at the head of which is that called 
Brahma, are here intended. Those four are the Daiva, 
Arsha, Pr^jSpatya, and G^ndharha. With the Brfih- 
ma, they make five. For Manu has specified five : 
namely "‘the ceremonies called Br4hma; Daiva, Airsha, 
G^ndharba and Prijiipatya.”J Wealth, which has 
been received by a woman while her marriage in any 
of those forms is celebrated, devolves on her hust^and, 
if she die without issue. Here issue signifies progeny. 

4. It is not right to interpret the text as signifying, that any 

property of whatever amount, which belongs to a 
4. A different in- woman married by any of those ceremonies termed 

BrShma, &:c., whether received by her before or after 
her nuptials, devolves wholly on her husband by her 
demise. For the terms employed in* the text (§ 2.), signifying "at mar- 


3. And expound- 


The nuptial pre- 
sents are inherited 
by the husband in 
some cases. 


ANTJfOTATIONS. 

8. Progeny.] Intending the giver of a funeral oblation. Ch{id6.mani. 

4. Por the ternjs employed in the text indicate time.] To make the reasoning in 
this place more intelligible, it is necessary to remark, that, in the original of the pas- 
sage under consideration, the word has a termination (that of the seventh or locative case,) 

which properly denotes the site or place of the act. Now a wedding cannot strictly Iw 

- ■ ^ ^ ^ 

• Achyota. f ¥4jfiaTalkya, 2. 116. Vide Sect. 2 § 24, 

J Manu, 9. 196. Vide Sect. 2 § 27. 
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in the furm denommated BrShma, &c.’ indicate time : and, if the 
wcid Brahma, &c., [in Mann’s text intended the woman [who is 
espoused in such form,i*] those terms [as expressive of the married 
pei-sonj] V ould have been exhibited in the singular number and sixth 
or relative case : for the pronoun, denoting the woman, is exhibited in 
that case and number, in the [subsequent] passage ; But her wealth, 
given to her on her marriage, &;c.”§ If the time of nuptials be indicated 
the term as the metaphorical sense from relation to [time||] present. 
But, if the woman be intended, it has the metaphorical meaning from 
relation to the past ceremony of marriage. Now this, being a less 
approved mode of construction, is not the proper one. Neither is it 
true, that tlie terms Brahma, &;c., do signify the woman who is espous- 
ed ; for tliey are used by Manu and the rest as importing the marriage 
celebrated in such form. Thus Manu, having premised these words 
“ Now learn compendiously the eight forms of the nuptial ceremony f’lT 
enumerates “the ceremony of Br4hma, of the Devas, of the Rshis, of 
the Prajfipatis, of the Asuras, &c.”** SoN^rada says, “Ei^ht forms 
of marriage are ordained for the perfecting of the several tribes : the 
first of them is the Brahma. Vishnu in like manner says, “Mar- 
riages are of eight sorts, the Brahma, the Daiva, 

5. ViQvarupa’s 5. Therefore the observation ofVi^varupa, that 

exposition of the the text relates to woi^ian’s property received at the 
text con G lined. time of the nuptials, should be respected. 


{], But a woman’s property, received at a marriage in the form 
6 In other cases A'sura and the like, her mother may take on her 


thp mother inhe- 
rits the nuptial 
presentp; and, in 
her default, the 
father. 


demise, though her husband be living ; and, on failure 
of the mother, the father. For that order of succes- 
sion results from the text, “ Her wealth is ordained 
to become the property of her “mother and other 
father.”§§ If then joint succession were intended, the 
author would have said, “ become the property of her two parents.” 
And, as the father’s right of inheritance is declared to be on failure of 
the%K)ther in tlie case of a maiden’s property, the same is fitting in this 
instance also. 


ANNOTATIONS. 

the site of ihe ; and therefore, conformably with the syntax of the language, tlie 
author considers time to be indicated as a secondary or metaphorical meaning of the 
inflected word He supports his interpretation by an argument which may be thus sta- 
ted: the relation of the marriage to tlie time of its ctlebradon renders this, metaphori- 
cally, the site of the donation ; ar>d that is an easier construction than making the moral 
relatiq|i, which resi^ls from the celebration of a marriage, the site of the eventual 

«Ticofssion. ^ " 

• 

6. Her mother may fake on her demise.] It must be consequently understood, 
that the term father, in a povssage of Yajhavalkya, “In other forms of marriage, it goes 
to the father,’] II I signiGes parents ; one term only being retained of the phrase ‘ father 
and mother.’ Achyiita. 

* Vide Sect. 2. § 24. f fHktshpa. { Mahe9vara. § Vide Sect, 2. § 27» 

U friktshna. ^ Mauu, 3. 20. Manu, 3. 21. ff N4rada, 12. 39. 

Vishnu, 2i 18. §§ Vide Sect. 2. § 27. III! Sect, 2. § 24. 
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7. A passa^ of 
BaucHiA^aua on 
succession to a 
msideu’s proper- 
ty. 


7. Accordingly Baudk^iyana says, The 
of a deceased damsel let the uterine brethren 
selvei take. On failure of them, it shall belong to the 
mother ; or, if she be dead, to the father. 


S. Is. sufficient 
on the subject. 


8. The property of a maiden has been thus 
explained, [and the subject will not be resumed under 
a distinct head.*] 


9. The brother 
does not inherit 
preferably the 
nuptial present, 
as he does a maid- 
en’s property. 


9. It must not be argued, that, in this case [of 
wealth received at nuptials^f] as in that of a maiden’s 
property, the brother has the prior right. For no text 
ordains it : and the succession of the mother and father 
only [not the brotherj] is expressly declared. 


10. But wealth received by a woman after her marriage, from 
10. But he family of her father, of her mother, or of her hus- 
does inherit pre- band, goes to her brothers, [not to her husband ;§] as 
sents received by Y^jilavalkya declares : “ That which has been given 

a^e • ^ ifts ^ kin' kindred, as well as her fee or gratuity, 

dred. and her fee ^hing bestowed after marriage, her kinsmen 

(qulka) accord- take, if she die without issue.” jj 
iijff to Yajua- * 

valkvn. 


11. Given by her kindred.] Presented to her by her father or 
11. Explana- mother [during her maidenhood.lF] Hence [since the 
tion of the text. words given by kindred” intend given by the father 
and mother ;**] their sons, who are her brothers, are the kinsmen here 
signified. 


12. That is confirmed by Viddha K^tySyana, who says "Im- 
moveable property, which has been given by parents to 
their daughter, goes always to her brother, if shot, die 
without issue.” For it appears, that the brothers 
right of succession is founded simply on her leaving no 
issue [which is the case equally of a maiden, as of a 


12. The inter- 
pretation is sup- 
ported by a })as- 
sageof Katyhyana 
concerning im- 
moveables. 


,n j.xi 


ANNOTATIONS. 

10. Received after licr marriage from the family of her father, &c.] Property 
intended by the term Anvadheya ‘gift subsequent’ is here desoribed by circuinilocu- 
tion. Chtfidamani and ^'rlkishna. • 

11. Their sons, who are her brothers, are tlie kinsmen here signified.] Conform- 
ably with the etymology of the term bandhava kinsmen, or offspring of (baudhu) kin- 
dred, explained as signifying her father and mother, prikiahna and Achyuta. 


* and Achyuta. f 

§ ^rikfshna &c. || Yajnavalkya, 2. 145. IF Chuddmani and (^nktahm, 

Chudamani. |t ?'’ikfshna and Chuda 
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In gene- 
II affirmed by 
Vi^fartipa, the 
brother inherits 
a woman's pro- 
perty. 


remark of Vi 9 var 6 pa, that prcmerty of a 
childless woman married by any form of nuptials, 
from that of Br/ihma to that of the Pi^^chas, (as hint- 
ed by the term " always,”) goes to her brother, should 
therefore be respected. 


' 14. Since he 
inherits the im- 
moveables, he 
must a fortiori 
succe^ to inove- 
ables. 


li. Under the term ''immoveables,” the same 
must be true of other property [such as described in 
the passage of Y^jhavalkya above cited ;*J by the 
argument a fortiori, exemplified in the loaf and 
stafiT.-f 


15. By the phrase given by her kindred” (§ 10.) is signified 
Presents which was given to her by her. parents during 


given to the wo- 
man, when a maid- 
en, are included 
in the preceding 
text(§ io.) 


lier maiden state. For any thing received by her, 
subsequently to her nuptials, is comprehended under 
the denomination of (anv^dheya) ' gift subsequent 
and either the husband, or the parents, inherit that 
which was presented at the time of the wedding. 

16. Kdty^yana describes a gift subsequent: "What has been 
1 c TT.' f / » received by a woman from the family of her husband, 

and a time posterxen* to her marriage, is called a 
gift subsequent; and so in that which is similarly re- 
ceived from the family of her kindred.”^ 

17. From the family of her husband.] From her 
father-in-law and the rest. From the family of her 
kindred.] From that of her father and mother. 

same author gives another definition : " Whatever is 
received by a woman after her nuptials, either from her 
husband, or from her parents, through the affection of 
the giver, Bhfgu pronounces to be a gift subsequent.” 

19. He likewise explains the fee or perquisite 
(^ulka.) " Whatever has been received, as a price, of 
workmen on houses, furniture and carriages, milking 


defiuinon of a gift 
subsequent. 


17. Exposition 
of the text. 

18. The 

18. Another 
definition of gift 
subsequent. 


19. fitplanation 
of fee or perqui- 
site by the same 
authority, 


vessels and ornaments, is denominated a fee.' 


ANNOTATIONS. 

19. Received of workmen.] The passage is translated «eonfonnably io the inter- 
pretation of Jlinhta-v|^na and nis commentators, fi-fiershna, Achyuta and Mahe9vara : 
and it seems to nave been understood in the same sense by the authors of the ^l^tndkara 
and VivAda-chandra. But it is difficult to reconche this meaning with the construc- 
tion of the sentence. The passage is accordingly explained in quite a different sense 
by the authors of the 8mtti-chandrik4, Madanaratna, &c. ‘The price of house, furni- 
ture, carriages, &o. received in trust for the bride, is her fee or perquisite.* There is a 
m Ibe reading of the text adapted to these different interpretations. Jlmfita- 
vahana reading karminlm ‘workmen ;* and the Smtti-chandrikfl, &c. karmandm, ‘ worii,* 


* Chfidiimani. 


t Ch. 2. I 25, 


f Cited before ; Section 1 § 2. 
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21. A different 
explanation by 


VtrA 


sa. 


22. Either "way, 
property of such 
description occurs 
under every form 
of marriage. 


20. What is given to a woman by artfsts constructing a 01 

executing other work, as a bribe to send her hu 

90. Merpre- or other person [of her family] to labour on such 
tMwn of the pas- ticular work, is her fee. It is the price [of labow ;] 
® ® ' since its purpose is to engage [a labourer.] 

21. Or a fee is that which is described by VyAsa, “ What 

given] to bring the bride to her husband’s house, "^is 
denominated her fee.” That is, what is given by way 
of bribe or the like to induce her to go to the house of 
her husban(Y^/ # 

22. This fee, [as described in both the 
above cited,*] occurs indiscriminately in any form'^of 
marriage, whether that termed Brahma or another. 
Such, or any similar property of a cbildless woaaian, 
her brothers inherit. 

23. But it does not intend a gratuity (^ulka) presented to dam- 

23 The term marriages called Aisura and the rest For that 

gratuity is restricted to the particular form denomi- 
nated Asura [and does not occur in the rest.f] Ac- 
cordingly it is said, “The Asura marriage is grounded 
on the receipt of wealth ; the Gdndilarba, on reciprocal 
connexion ; the RSkshasa, on seizure in war ; and 
the Pai 9 dcha is where the bride is obtained by 
fraud.”! 

24. Hence, since there is no gratuity at the Rdkshasa marriage, 
nor at the other [viz., the PaigScha marriage, §1 the 
conclusion, deduced from association with nuptial gra- 
tuity, that only such property goes to the brother as 
was received under the Asura and other similar mar- 
riages, must be rejected : as also because that is not 
the separate, property of the woman ; for only wealth 
received by the father or other person [who gives the 

girl in marriage] is denominated a gratuity. Thus Manu says, “ Let 
no father, who is wise, receive a gratuity however small, for giving his 
daughter in marriage ; since the man, who through avarice, takes a 


(Culca) is not, em- 
ployed in its sense 
of price, as in- 
tending a gratuity 
for the purchase 
of a bride: such 
as is given at an 
A'sura marriage. 


24. A propos- 
ed restriction of 
the text (§ 10.) 
to the case of 
A'sura and similar 
marriages refuted. 


ANNOTATIONS. 

20. It is the price of labour.] ^'^Ika properly signifies price ; though it has 
become necessary to translate it fee, perquisite, or gratuity. 

21. What is given to bring the bride.] Chud^mani notices a variation in the 
reading of Vydsd’s text ; andtam for dnetum, “ what is brought [while the bride is 
going] to her husband’s “ house instead of “ what [is given] to biihg hef to husbaud’| 
louse.” 

22. Occurs indiscriminately in any marriage.] The term fee does not here denote 
the gratuity (Qulka) received at an A'sura marriage. (Vide § 23.) p^^kfshna. 

23. It does not intend a gratuity at marriages called A'sura.] The author here 
refutes the ancient doctrine as set forth by Chandeqvara. p^iktshna. 

^ ChudAmani. t prlktshna, &c. 

J Yajfiavalkya, 1. 61, Vide Mann, 3, 31—34. § Ohudamani. 

(a) 1 Str. H. L. dl.-M W Ibid. 29.-^. 
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gratuity, is a seller of his offspring/'* Father is here a general ex- 
welwsion [intending the person who gives away the damself] There- 
fore, a brother, or any other person, accepting a present [for giving a 
girl in marriage,] is a receiver of a gratuity. Consequently, a gratuity 
(9ulka) is that which it accepted by the father or other person [so dis- 
posing of the damsel] 

25. Hence [since the gratuity belongs to the giver of the damsel, 
and not to the damsel herself, JJ the argument is re- 

26. And the re- futed, which has been thus proposed ; that, as a \vo- 
strietion it to man’s separate property received in the form of a gra- 
4 « tuity (9ulka) is possible only in an Asura marriage, 

therefore the gifts of kindred and a gift subsequent, 
which are specified in the same passage (§ 10.), shall 
be inherii*^ by the brother, provided they .are relative to an 
marriage. 


26. But, since property, received ns a fee or perquisite (Qulka) in 
the manner described (§18 and 21 ), is possible under 
every form of marriage, the brother is heir in all such 
instances ; conformably with the text [of Yajiia- 
valkya.§] For it contains no restriction [to any par- 
ticriar form of marriage, |1 not to that called i^sura in 
particular.^] 

27. Thus the text of Gautama also conveys the same import with 
that of K^tySyana. (§ 12.) It is as follows: “The 
sister’s fee belongs to the uterine brothers; after them, 
it goes to the mother ; and next to the father. Some 
say, before her.”** 


26. The bro- 
ther is heir to the 
fee or perquisite, 
under every form 
of marriage. 


27. A passage 
of Gautama con- 
firms this. 


28. The meaning of the passage is this : in the first place that 
property goes to her brother of the whole blood. But, 
28. Exposition on failure of them, it belongs to the mother. In her 
of the passage, default, it devolves on the fathev.-ff Some say before 

her. This is stated as the doctrine of others. 


ANNOTATIONS. 

*>■ 

27. And next, to the father.] Jlmuta-vAhana reads and interprets this passage 
of Gautama differently from other compilers, by whom it is cited. The clause ‘‘ and 
next, to the father,” which frlkfshna reads in Jimuta-vahana’s quotation, is not found 
in Gautama’s text as exhibited in his institutes ; nor is it noticed by his scholiast ; nor 
inserted in ancient quotations of this passage; nor read by Achyuta in Jimuta-vdhana’s 
text. The scholiast, with HalAyudha, Chandeqvara and qjhers, expounds this passage 
‘The sister's ipratuity belongs to the uterine brothers, after [the death of] the mother; 
^me say before [her demise ;'] an interpreta,fion, vhicb, as Achyuta observes, is re- 
jected by Jiipiita-vahana. 

28. Some say before her.] Some hold^ that it devolves on the father next after 
brothers ; and on the mother after him. 

* Mauu, 3. 51. t frikrshua and Achyuta. f ^rfktshpa. 

§ Cbu(^mai?i. Vide § 10. || Mahe 9 vara. H frlktshna. 

** Gautama, 28, 23, &c. 

ft This sentence is wanting in some copies of Jf^nulft-v^liana* 
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29. On failure 
of brothers, the 
gifts of kiurtred 
go to the mother; 
or to the husband. 

So Kdtyayaua 
ordains. 


29. Therefore, the property goe^ first to tile 
wliole brothers ; if there be none, to the mother.^ if 
she be dead, to the father : but, on failure of all thiehe, 
it devolves on the husband. Thus KStySyana sayS, 
That, which has been given to her by her kindred, 
goes, on failure of kindred,, to Her ^ ’ 


80. By saying “ on failure of the kindred,’' [or of the father and 
mother,*^] the failure of brothers is likewise indicated. 
80. Explanation For, since the parent’s right of succession is in default 
of the text. of brothers, [the failure of the prefeiable claimj must 

be concluded by the argument a fortiori exemphfi^ in 
the case of the loaf and staff. f ^ 


31. On failure of heirs down to the husband, this rule again is 
31 On failure P^^^vided, which Yihaspati thus deliverf, *'The mothter’a * 


of heirs above- 
mentioned, colla- 
terals inherit. 

A passage of 
Vthaapati cited. 


sister, the maternal uncle, the father’s sister,, th^ 
mother-in-law, and the wife of an elder brother, aro 
pronounced similar to mothers. If they leave no issue 
of their bodies, nor son [of a rival wife,] nor daugh- 
ter’s son, nor son of those persons, the sister’s son and 

property.” 


+ 1 . 




4 - Cl r» 


32. Both son and daughter are here signified by the terms “ ii 

of the body.” For they fer every other claimant. 

32. And ex- By son” is meant the child of a rival wife. For a 
plained. passage of law expresses, If, among all the wives of 

the same husband, one bring forth a male child, Manu 
has declared them all, by means of that son, to be mothers of male 
issue.” J Nor is the term son” an e})ithet of issue of the body for 
it would be superfluous ; and the sister’s son or other remote heir 
would have the right of succession, though a son [or a grandsoii§] of a 
contemporary wife be living. 


33. Thedaugli- 
ier’s son succeeds 
Oil failure of the 
daughter and of 
male issue- 


88. If there be no legitimate son or daughter, 
nor a gi'andson in the male line, nor a son of a rival 
wife, the right of succession devolves on the daugh- 
ter’s son. 


ANNOTATIONS. 

Hal/iyadha’s interprelation ‘Some hold, that it devolves on the brothers, 
the mother be living,’ is thus set aside. Acliyufa, 

29. Given to her by her kindred.] Given by her father and moth^. Aohyuta. 

32. The child of a rival wife.j The son of such a wife ; including also the aistit 
of such son: for the gender is here employed indefinitely; and, by means of her off- 
spring, she becomes the giver of funeral oblations to the husband of the woman and uix 
ancestors to the third degree, fdhtsliria. 

Including also adopted sons. Achyiita, &o. 

33. Nor a grandson, nor a son of a rival wife, tlie succession devolviOS on a daugh- 
ter’s sou.] This passage is censured by^f^krshpa; who shows by very satisfactory 

* Raghunandana, &c. f Vide C. 2 § 25, Manu , 9, 18S, § .^chyuta, Mahe^vara. 

xl 
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34. By tlie pronoun in the phrase '' sons of those persons” (§ SI.) 

the woman's own issue and the child of a rival wife 
son of signified, 'therefore, their sons have a right to 

ter’i son. ^ inherit ; not the son of a daughter's son also, for he is 

excluded from the oblation of food at obsequies. 

35. For want then of sons and other linear heirs as here specified, 

35. That pas- default of brothers or other preferable oilman ts, 

sage does relate including the husband, the inheritance passes to the 
to the right of sisters son and the rest, although kinsmen, as the 
succession. father-in-law, the husband’s elder brother, or the like, 

Cving. For the text (§ 31.) bears no other import ; and the chief 
purpose of indicating, under the head of inheritance, the competency 
to present funeral oblations, as is done by describing the women as 
. similar to mothers, and certain persons as standing in the relation to 
them of sons, i;^ to suggest the right of succession to their property. 

36. Hence, since the text enumerates “ sister’s son,” &c. if the order 

of succession consequently be, first the sister’s son, 

to the order ”of husband’s sister’s son, next the child of the 

succession. husband’s younger brother, aftei wards the child of the 

husband’s elder brother, then the son of the brother, 
after him the son-in-law, and subsequently the younger brother-in-law, 
the right would devolve last of all on the younger brother of the hus- 
band, contrary to the opitiion and practice of venerable persons. There- 
fore, the text is propounded, not as declaratory of the order of inheri- 
tance, but as expi'essive of the strength of the fact, [namely of the 
benefits conferred,^] Tiius it is declared by Manu, under the head of 

inheritance, To three ancestors must water be 
given at their obsequies ; for tliree is the funeral ob- 
lation of food oi'dained : the fourth is the giver of ob- 
lations ; but the fifth has no concern with them.”t In 
like maiini?!* Yfljnavalkya shows succession to.property 
in right of the funeral oblation : “ Among these [sons 
of various descriptions,] the next in order is heir, a-nd 
giver of oblations, on failure of the preceding. The son’s preferable 
right too appears to rest on his presenting the greatest number of bene- 
ficial oblations, and on his rescuing his parent from hell. And a 


Passages of 
Manu, Yajfiaval- 
kya shows su«- 
cession iu right of 
benefits confer- 
red. 


ANNOTATIONS. 

reasoning, that the daughter’s son ought to inherit before the son of a conteraporary 
wife. Achyuta considers the reading of the text to be questionable; and Mahe^vara 
prouounces it.^ be spurious. He also rejects the words ‘'?ior a grandson’* as unneces- 
sary and impibperly introduced in this place. Raghunaudana, in the Daya-tatva, 
copying Jimuta-v Ghana’s argument, omits thfs passage altogether; and the author of 
the Viramitrodaya has substituted one of quite uifferent import. 

34. By the pronoun the womair’s own issue and the child of a rival 

wife are signified.] The pronoun refers not to the nearest term “ daughter’s son,” 
but to the remote terms issue of the body” and ** son of a contemporary wife,” 
Vframitrodaya. 

* friktshna and Chudamani. [I Strange, H. L. 128. — AW.] f Manu, 9. 186. 

i Yijfiavalkya, 2. 138. 


THE DJl'YA-BHA^GA. CHAP. IV. SEC. Itl. 


259 


passage of Viddha ^iititapa expressly provides for the funeral obla- 
tions of thesfe women : ‘'For the wife of a maternal uncle or of a sis- 
ter’s son, of a father-in-law and of a spiritual parent, of a friend and of 
a maternal grandfather, as well as for the sister of the mother or of tlae 
father, the oblation of food at obsequies must be performed. Such is 
the settled rule among those who are conversant with the Vedas.” 


37» This then is the order of succession, according to the various 
degree [of benefit to the o\\ ner of the property*] from 
37, The order the oblation of food at obsequies. In the first place, 

husband s younger brother is entitled to the 
woman’s property ; for he is a kinsman (Sapii?4^>) 
First the hus- presents oblations to her, to her husband, and to 
baud’s younger three persons to whom oblations were to be offered by 
brother. her husband. After him, the son either of her hus- 


Then the son 
of the brother-in- 
law. 

Next the sister’s 

eon. 

Afterwards the 
husband’s sister’s 
sou. 


band’s elder or of his younger brother, is heir to the 
separate property of his uncle’s wife ; for he is a kins- 
man, and presents oblations to her, to her husband, 
and to two persons to whom oblations were to be 
offered by her husband. On failure of such, the sister's 
son, though he be not a kinsman (Sapinda,) inherits the 
separate property left by his mother’s sister, because 
he presents ob^tions to her, ami to three persons, (her 
father and the rest,) to whom oblations would have 
been offered by her son. In default of him, the son 


of her husband’s sister (for it is reasonable, since the husband has a 
weaker claim than the son, that persons claiming under them should 
have similar relative precedence ;) is heir to the property of his uncle’s 
wife; because he presents oblations to three persons to whom they 
were to be offered by her husband, and also presents oblations to her 
Then the bro husband. On failure of him, the brother s 

ther’s son. successor to his aunt’s property, for he pre- 

sents oblations to the father, to her grandfather, and 
Lastly the herself. If there be no nephew, the husband of 


Lastly the 
in-law. 


her daucfhter is heir to his mother-in-law’s t) 


since he presents oblations to his mother-in-law and father 


V s property, 
-in-law. 


38. The text 
(§ 31.) indicates 
heirs, not their 
order of succes- 
sion. 

39. If those 
fail, the husband’s 
father, elder bro- 
ther, &c. inherit. 


38. This order of succession must be assumed : 
and the mention of “a sister’s son” and the rest (§ 31) 
was intended merely for an indication of the heirs, 

without specifying the order in which they succeed. 

« 

39. Again, on failure of these six, it must be 
undersftood, that the succession devolves on the father- 
in-law, the husband’s eldest brother and the rest, ac- 
cording to their nearness of kin [the nearest Sapinda 
being the heir.f] 


40. It must not be supposed, that this text (§ 31.) is applicable 
w The f ‘1 where a failure of kinsmen (Sapinda) exists : for, in 
of these heirs* was this chain of successors, the husband’s younger bro- 
ther, and his son, and the son of the husband’s elder 


M ali(‘9vara, 



HINDU' DitW-fiOOKS. 


not implied in tlie 
text. 


brother, have beea specified ; and the husband's 
and elder brother, who are nearer of kin^ have 
omitted. 


41. Therefore, the practice [of preferring the father-in-law to the 
younger brother-in-law,* or of regulating the succes- 
sion in the order specified in the passage above cited, 
§ 31.t] which has been introduced for want of compre- 
liending the text [of Vrhaspati, § 31. J or those of Manu 
and Y^jnavalkya,§] and of understanding the true sense 


41.. A. contrary 
must he 
i^f^oted at nnan- 
thoriz(^4* 


ANNOTATIONS 

SUxVlMAUY. 

The Urttled order of succession to tlie separate property of a woman is as follows. 

In the Case of property left by a maiden, the ri^ht devolves first on the uterine 
brinherj or, if thare be none, on the mother ; but, if she be dead, on the father. 

It is the same in respect of property left by a betrothed damsel, excepting what 
was given by the bridegroom ; for he has a right to whatever he gave. 

In regard to the property of a married w^oman, which was received at her marriage, 
her maiden daughter has the first claim ; and next, a betrothed one ; but, on failure of 
both these, her married daughters, who have, or are likrly lo have, mile issue, inherit 
together; or, on failure of eitlier of them, the other takes the succession; if there be 
none of either description, the barren and the widowed daughters have an equal right ; 
and, on failure of one, the other succeeds. Next the right devolves, in order, on the 
son, the daughter’s son, the son’s son, the great-grandson in the male line, the son of a 
contemporary wife, her grandson and her great-grandson in the male line,- with this dif- 
ference, that, according to the author of the w^ork (.Tlmuta-vahana,) the right of the 
daughter's son follows that of tlie contemporary wife’s son. 

In tlic next place, if the property were received at the lime of nuptials celebrated 
in one of the five forms denominated Brfdima, &c., the order of successors is husband, 
brother, mother and father. Bui, if ii wtre reetdved at nuptials in one of the three 
forms called A sura, &c., the oriler is mother, fa' her, brother and husband. 

Then the husband’s younger broilH^r ; after him, the s^n of the husband’s younger 
brother, and the son of his elder brother; next, the sister’s son ; afterwaids, the hus- 
band’s sister’s son ; then the bmther’s son ; after him, the son-in liuv; next, the falher- 
in-lkw: subsequently, the elder brother in-law. In the next place, kinsmen allied by 
funeral oblations (sapindas,) in the order of proximity ; after them, kinsmen connected 
by family (sakuiyas;) and, lastly, such as are allied by similar oblations of wat-rr (sam^l- 
nodakas.) 

In the case of property given by the father at any other time but the wedding, a 
maiden daughter succeeds in the first inslancc ; next a son; then a daughter who has, 
and one who is likely to have, male issue ; after them, the daughter’s son, the son’s son, 
the great-grandson in the male line, the son of a contemporary wife, and her grandson 
and great-grandson in the male line ; next to these, the barren and widowed daughters 
inherit together : afterwards the succession proceeds as before described in the case of 
property received at nuptials denominated Brahma, &c. 

But, in the instance of property not recwved al a weddintr, and other than such as 
is given by the father, the son and unmarried daughter inherit together ; or, on failure 
of both of them, the daughters, who have, or may have, male issue, and, afterwards, the 
son’s son, the daughter’s son, the great-grandson in the male line, the son of the con- 
temporary wife, her grandson and great-grandson in the male line, are rightful claimants 
.in succession ; next to these, thebarreu and widowed daughters inherit together: and 
^tly the order is, as before, the same with that of property received at Brahuia nuptials. 


Mahc9vara. 


f frlktshna. 


J Mahepvara. 
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•of the Ifcw, mtti^ be rejected as destitute of reason and authority, by 
those who [like us *] submit to demonstration. 

42. Thus has succession to the separate property 
42. Conclusion. ^ childless woman been explained. 


CHAPTER V. 


Exclusion from Inheritan’Ce. 


1. Who are 1. In the next place, persons incompetent to in- 
competent fo ill- herit are specified, for the purpose of making known, 

known from the exception, competent-^ heirs. On this subject 

specified excep- Apastamba says, All co-heirs, who are endued with 
tion of such as virtue, are entitled to the property. But he, who dis- 
are not, sipates wealth by his vices, should be debarred from 

A passage of participation, gven though he be the first born.’' 
A’pastamba quot- 
ed. 

This passage is read by Baloka in a confused manner and 
contrary sense : But he, who acquires wealth by his 
virtuous conduct, being the eldest son, should be made 
an equal sharer with the father.” That reading is un- 
authorized. 

3. So The heritable right of one who has been 
expelled from society, and his competence to offer ob- 
lations of food and libations of water, and are extinct.”*f 
One, who has been expelled from society, is a person 
excluded from drinking water in company (( 


2. A diffei'ent 
reading of it con- 
demned. 

3. Another 
passage. 

A man expelled 
for crimes is inca- 
pable of inberit- 
ittg. 


ANNOTATIONS. 

3. Expelled from society.] Deemed unworthy of intercourse. In consequence 
of offences, or degradation from class, water is not drunk in company with him. 
Chfidamani and ^Hkfshna, 

Eornially banished, wiih the ceremony of kicking down a jar of water, as described 

by Yijiiavalkya. Achyuta. . ^ • a e ^ 

Excluded on account of wickedness, »by all his kinsmen, from the oblation of food 

and libation of water. Makeqvara. 


♦ Mahefvara. 

t Cited in the Viramitrodaya as a passage of A'pastamba ; but, in the Vivdda-Chiu- 
t&Diarii and Smtti-sara, it is referred to ^aiikha ; and in the Batutkara, Soitti-Chan- 
drikd, &c., to pankha and Likhita. 

(a) Sec 1 Mori. Dig, 338.— i 
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4. So Virhaspati says, Though born of a woman of equal class, 

a son destitute of virtue is unworthy of the paternal 

4. Vthaspati wealth. It is declared to belong to such kinsmen, 
excludes the vici- offering funeral oblations [to the owner,*] as are of 

virtuous conduct. A son redeems his father from debt 
to superior and inferior beings. Consequently there 
is no use for one who acts otherwise. What can be done with a cow 
which neither gives milk, nor bears calves ? For what purpose was that 
son bo^i, who is neither learned nor virtuous ? A son, who is devoid of 
science, courage and good purposes, who is destitute of devotion and 
knowledge, and who is wanting in conduct, is similar to urine and 
excrement.’' 

5. i^pastamba says, “ A son, who diligently performs the obse- 

5. A passage quies of his father and other ancestors, is of approved 
of A'pastamba. excellence, even though he be uninitiated : not a son 
who acts otherwise, be he conversant even with the whole Veda.” 


6. Since a son delivers his father from the hell called put 
therefore he is named puttra by the self-existent him- 
self. ’’•f (a) By this and similar passages, great benefits 
are stated, as effected by means of a son. His con- 
nexion with the property is therefore the regard of 
his beneficial acts. Ifuthen he neglect them, how 
should he have his hin^ ? Accordingly Manu says. 
All those brothers, wlio are addicted to vice, lose 
their title to the inheritance. 


6. A son’s righh 
of succession is 
tlie reward of be- 
nefits conferred 
on his father; as 
appears from pas- 
sages of Manu. 


7. So [the same author :] Impotent persons and outcasts are 

7. Manu enu- excluded from a share of the heritage ; and so are per- 
merates disquali- sons born blind and deaf ; as well as madmen, idiots, 
fied persons. and dumb, and those who have lost a sense [or a limb.”§] 


8. The impotent person is described by KatySyana : The 

8. K^ty^yana man is called impotent, whose urine froths not, whose 
defines impotency. feces sink in water, and whose virile member is void 
of erection and of semen.” 


9. The term ‘born’ is connected in construction with the words 

9. Exposition ‘blind’ and ‘deaf.’ One, who is incapable of articulat- 
of the text of ing sounds, is dumb. An idiot is a person not suscep- 
Manu (§7.) tible of instruction. 


ANNOTATIONS. 

4. Destitute of devotion and knowledge.] Some copjes of Jimuta-Vcihana read 
generosity (dana) in place of knowledge (jndna or vijuana,) which is the reading of other 
copies, as well as of the quotations occurring in varicJus compilations. 

7. Those who have lost a sense or a limb.] Literally an or^an ; explained by some 
a sense as that of smelling, or of sight, &c., but by others a limb, as the hand, foot 
and so forth. 

* Mahe<jvara. f Manu, 9. 138. Vishnu, 15. 43. Vide Infra. C. 11. Sect. 1. § 31. 

J Manu, 9. 214. § Manu, 9. 201. [1 Mori. Dig. 338.] 

(a) Putra or puttjta is formed from the root Pu (whence the Latin pu-er) by the 
euffix 
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10. Yijnavalkya says, "'An outcast and his issue, an impotent 

person, one lame, a madman, an idiot, a blind man, a 
10. A similar person afflicted with an incurable disease, [as well as 
passBge of yajna- others similarly disqualified,] must be maintained ; ex- 
valkya, eluding them however from participation.”* One, 

who cannot walk, is lame. 

11. Although they be excluded from participation, they ought to 
be maintained, excepting however the outcast and his 
son. That is taught by Devala ; When the father is 
dead [as well as in his lifetime^] an impotent man, a 
leper, a madman, an idiot, a blind man, an outcast, the 
offspring of an outcast, and a person wearing the 
token [of religious mendicity,] are not competent to 
share the heritage. Food and raiment should be 
given to them, excepting the outcast. But the sons 
of such persons, being free from similar defects, shall 
obtain their father s share of. the inheritance.” A 

person wearing the token of mendicity is one who has become a religi- 
ous wanderer or ascetic. 


11. Those de- 
barrt*d from in- 
heriting should be 
maintained; ex- 
cepting the out- 
cast and his son. 

A passage of 
Devala cited and 
explained. 


12. By the term outcast, his son also is intended ; for he is de- 

graded, being procreated by an outcast. That is con- 

12. A son born ff turned by Baudh^yana, who says, “ Let the co-heirs 
after the degra- support with food and apparel those who are incapa- 

tlmrTs an outcast' business, as well as the blind, idiots, impotent 

Baudhayana ci- Persons, those afflicted with disease and calamity, and 
ted. others who are incompetent to the performance of 

duties : excepting however the outcast and his issue.” 

13. On this subject, N^rada says, An enemy to his father, an 

outcast, an impotent person, and one who is addicted 

13. ^ Narada's to vice [or has been expelled from society,] take no 

enumeration of shares of the inheritance even though they be legiti- 
sm ^ ^ mate : much less, if they be sons of the wife by an ap- 

pointed kinsman.”! 


ANNOTATIONS. 

10. As well as others.] This is apart of tlie text as read by the Milaksimra, 
Smtti-chandrika and Batnakara. But Jimuta viihaua and Yachespati Mifra read arta 
* afflicted,’ in place of adya ‘ others.’ 

11. Excepting the outfcast and his son.] Meaning a son begotten after the de- 
gradation of the father, f rikfshnap 

Wearing the token of mendicity.] The term lingi is understood by Jimuta-vahana 
as signifying a person who has entered into a religious order, of which he wears the 
symbol. But other compilers (as the authors of the Ratnakara, Sinfti-chandriki, &c.) 
explain it a hypocrite and impostor, or a sectary and lieretic. 

13. One who is addicted to vice.] So the term, as read by Jimuta-vabarva, is ex- 
plained by his commentator Mahe^vara. In the Prakatja it is read upapdtacl instead of 
aupapdtica, and is similarly explained, according to the quotation m the Ratndkara. 


* Yfijfiavalkya, 2. 111. 


t SmHi-chandrikA f N4rada, 13. 21. 
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14. Kiltyiy^Ha oi*daiiis, that The son of a woman mamed in 

irregular order and begotten on her by a kinsman^ 

it. KdtySyana is unworthy of the inheritance ; and so is an apostate 
specifics otiiera* firom a rehgious order.'* 

15. If a woman of superior tribe be espoused after marrying one 

of inferior class, both marriages are contrary to regular 
♦ The son of either of these women, being cshd- 

a on o IS ex . qj, issue of the wife, procreated by a kinsman 

authorized to raise up issue to the husband, is unworthy of the inheri- 
tance, But a son begotten by the husband himself, being of the same 
tribe, on his wedded wife espoused in irregular order, is heir to the 
estate : so likewise is a son begotten by the husband on a wife dissimi- 
lar in class but espoused in regular gradation. 

16. That is declared by KSty^yana : '' But the son of a woman 

married in irregular order, may be heir provided he 
belong to the same tribe with his father r and so may 
jxavj'i- ^ man, belonging to a different [but supe- 

rior*] tribe, by a woman espoused in the regular 
gradation. The son of a woman mamed to a man of inferior tribe, is 
not heir to the estate. Food and raiment only are considered to be due 
to him by his kinsmen. But, on failure of them, be may take the 
paternal wealth. The kinsmen shall not be compelled to give the 
wealth received by them, not being his patrimony." 

17. A possibility exists of an impotent man, and the rest as 

above enumerated (§ 7), espousing wives. If the 
17. Disqualili- eunuch and the rest should at any time desire to 

marry, the offspring of such as have issue, shall be 
capable of inheriting." t Issue signifies offspring. 

ANNOTATIONS. 

* 

But the reading, which is there preferred, as well as in the Kalpatarn, is apapatritH, 
signifying ‘ expelled from society for heinous crimes / and the word is written avapatH- 
Ica in the Smrti-chandrika, but interpreted in the same sense, Raghunandaua reads, as 
Jlmtita-vahana, aupap^tica, and expounds it * one stained with sins.’ 

14. Son of a woman married in irregular order, and begotten on her by a kinsman.] 
This version is conformable to Jlmfita-vajiana's interpretation (§ 15.), which is copied 
in the Viramitrodaya. But in the Smrti-chandrikfi, Ratn^kara and Chintamari, the 
members of the sentence are separated ; “The son of a woman married in irregular 
order is unworthy of the inheritance ; and so is the son of a woman espoused by her 
kinsman, as well as an apostate from a religious order.” 

Is unworthy of the inheritance.] The Ratnakara ancPChintdmaiji read natikthan 
teshu karhichit. “ the inheritance never goes to •them,” instead of narikthan t^hu 
ch4rhaU, “ the inheritance is not fit to g5 to them that is, as observed in the 
Smtti-chandrika, “they are unworthy of it."^ 

15. Begotten on a wife dissimilar in class, but espoused in ragular gradation.] 
Begotten by a man of superior tribe on a woman of inferior class, frlktshna. 

Ifi. rood and raiment only.J This is Jirauta-vfihana’s reading, grfis4clih4dana- 
matram. But the Brntti-chandrika and Ratndkara read grasachimd^am atyantam 
^'locd^ttd raiment for life.” 


^ Chniamam. 
« * 


t Manu, 9. 203, 
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18. It must not be objected, how can they contract marriages, 
since the eunuch, not being male, is incapable of pro- 
18 . An objec- creation, and the dumb man and the rest [or those 
tion answered, blind] are degraded for want of initiation 

and investiture, because they are unapt for [the preparatory] study ? 
The eunuch may obtain issue from his wife by means of another man ; 
and a person unfit for investiture with the sacerdotal string is not 
degraded from his tribe for want of that initiation, any more than a 
^lidra. 

19. Therefore the sons of such persons, being 
either their natural offspring or issue raised up by 
the wife, as the case may be, are entitled, provided 
they be free from similar defects, to take their allot- 
ments according to the pretensions of their fathers. 

Their daughters must be maintained until married, and their childless 
wives must be supported for life. It is so declared by YAjnavalkya : 

Their sons, whether leritimate or the offspring of 
This is confirm- the soil, are entitled to allotments if free from similar 

defects. Their daughters also must be maintained 
0 xaj av ya. u^itil provided with husbands. Their childless wives, 
conducting themselves aright, must be supported: but such as are 
unchaste, should be expelled ; ^nd so indeed should those who are 
perverse.’'* 

20. Thus it has been explained, who are persons 
incompetent to inherit. 


19. Sons of dis- 
qualified persons 
inherit, if .free 
from similar de- 
fects. 


20. Conclusion. 


ANNOTATIONS. 

Not being his patrimony.] The commentators, frfrtshna and Acliyuta, state another 
reading in the first instance ; svapitryam [their] oto patrimony"' instead of apitryam 
‘‘ not [his] patrimony.” They notice, however, this last readii^, as one which may 
have been intended by the author. It is that which the Smlti-chandrika, Ratnakara 
and other compilations exhibit. 9^kf'shna and Achyuta deduce the same meaning in 
both ways of reading the text. But Maheqvara understood the passage differently ; 
‘ The kinsmen shall not be compelled to give up to him wealth received by them being 
his own patrimony they shall not be compelled to share it with him ; but he must be 
maintained by them with food and raiment. Chui^mapi, again, follows the other 
reading, but with a different interpretation : ‘ The kinsmen shall not be compelled to 
give up his father's wealth, received by them, though not their patrimony.’ 

19. As the case may be.] A dumb man or the like may have either natural off- 
spring or issue raised up to him by his wife. But the impotent can only have issue so 
raised, ^^fr^shna. 

Allotments according to the pretensions of their fathers.] Such allotment as their 
fathers would have had if capable of^nher^tmg. Achyuta. 

Such share as should have belonged to their respective fathers, according as these 
may he either sons of a Braiimajii woman, or of a Kshatrija, or of a woman of another 
tribe. 


Yajnavalkya, 2. 142 and 143. 
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CHAPTER VI. 


Effects liable, or not liable, to Partition. 


SECTION 1. 


1 . In the next place, efiects which may be divided, and such as 

1 The Datri- exempted from partition, are here explained. On 
- ^ that subject K^tySyana says, What belonged to the 
paternal grandfather, or to the father, and any thing 


mony and joint 
stock may be di- 
vided : 


As is declared 
by K/ityayana. 


else [appertaining to the co-heirs, having been] ac- 
quired by themselves ; must all be divided at a parti- 
tion among heirs.’^ 

2. And any thing else.] Here the particle ‘ and’ is connected, in 
the sentence, with the term 'themselves viz., 'acquir- 
2. Exposition ed by themselves or, as implied by the conjunctive 
of his text. particle, acquired by another person : but his acquisi- 

tion must have been made through the common pro- 
perty [or else by joint personal labour*]. Such is the meaning. 

3. Manu and Vishnu declare indivisible what 
is gained without expenditure. " What a brother has 
acquired by his labour, without using the patrimony, 
he need not give up without his assent ; for it was 
gained by his own exertion.”t 


3. Separate ac- 
quisitions are not 
to be shared : ac- 
cording to Manu 
and Vishnu. 


4. Since the patrimony is not used, there is no exertion on the 
4. Reason of side of the others, through the means of the common 
the exception property : and, since it was obtained by the man’s 
from participation, own labour, there is no corporeal effort on the part of* 
the rest : it is, therefore, the separate property of the acquirer alone ; 
for the phrase " it was gained by his own exertion,” is stated as a 
reason. 


5. It must be 5. So Vy<tsa ordains : " What a man gains by 

^ i acquisition ability, without relying on the patrimony, 

of tl^ joint co-heirs ; nor that which 

funds : as Vyasa is acquired by learning.”! 
declares. 


ANNOTATIONS. 

1. To the paternal grandfather.] Meaning any relation in general, 
and Achyuta. 

* Chudamani and prikrshna. 

f Manu, 9. 208. Vishnu, 18. 42. Vide Infra. § 31. The second half of the stanza 
IS read otherwise in the MitaksharA, Ch. 1. Sect. 4. § 10. 

X Vide infra, f 35, 
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6. Since it is expressed in general terms, ‘ what he gains solely 
6. Exposition by his own ability,’ all property, so acquired, being 
of the text. his own, is not common. But, as the gains of science, 

The gains of though obtained by the man’s own ability, are shared 
science are ex- by parceners equally or more proficient in knowledge, 
cepted. the phrase nor that which is acquired by learning,” 

is subjoined for the sake of excluding illiterate or less learned parce- 
ners. 


7 Other separ So Yajfiavalkya directs : “Whatever else is ae- 

rate gains instan- quired by the co-parcener himself, without detriment 
ced by Ydjfiaval- to the father’s estate, as a present from a friend, or a 

gift at nuptials, does not appertain to the co-heirs.”* 


8. Here, the mention of “ a present from a friend” and so forth 
8. Explan a- is intended for illustration only ; since it is in such 
tion of his text. modes that acquisitions are usually made without ex- 
penditure. 


9. So Manu likewise says : “ Wealth, however, acquired by 

9. A passage learning, belongs exclusively to him, who acquired it ; 
of Manu quoted, and so does any thing given by a friend, received on 

account of marriage, or presented as a mark of respect.”")* 


10. Vyasa [delivers a similar precept :] “ Wealth gained by 

ion fv science, or earned by valour, or received from affec- 
. ne 0 yasa. kindred, belongs at the time of partition, to 

him [who acquired it ;] and shall not be claimed by the co-heirs.” 


11. Gift of af- 11- What is obtained through -favour or the like, 

fectionate kind- from a father, uncle, or other kind relations, is received 
red explained. from affectionate kindred. 


ANNOTATIONS. 

6. His own.] Acquired with his own wealth and by his own labour only, 
^riktshna. 

Not common.] Not liable to be shared with the rest of the brothers, frikf shns. 

9. Exclusively.] An illiterate person, and one of inferior learning, are thus ex- 
cepted. 9^ikr8hna. 

On account of marriage.] Received from a father-in-law, on account of becoming 
his son-in-law. ^^ikrshna. 

As a mark of respect.]* Obtained by officiating as a priest, f^ikrshna. 

Asa mark of respect at the tiiwe of giving a madhuparka. The interpretation of 
the word m^dhuparkika, by Medhatithf ana Govinda-raja, who explain it ‘ wealth 

g ained by officiating as a priest,’ is erroneous, since that is gained by science (See 
’atyayanaf.) Kulluka Bhafcta. 

11. Keceived from affectionate kindred.] Since property, termed Saudayika, is 
exempt from partition as being the separate property of a woman (C. 5. Sect 1. § 21.), 
the author expounds the term otherwise- Maheqvara. 


* y^jnavalkya, 2. U9. Vide infra. § 33. f Manu, 9. 206. Vide infra. § 31. 

i Vide Sect. 2. § 1. 
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12. Narada similarly says, “ Excepting what is gained by valour, 

the wealth of a wife, and what is acquired by science, 

of kraWtef I^perty exempt from parti- 

tion ; and any favour conferred by a father. ^ 

13. What was received at the time of obtaining a wife is here 

. Q T2, - • called the “ wealth of a wife ;** meaning effects obtain- 

la. liiX.pD£atioii , . . -c ° ii. 

of the text. Ex- ed on account of mamage. Excepting these acquisi- 

cepling the above, tions (§ 12), let him divide other property; for this 

other property phrase is here understood, as expressed in another sen- 

may be divided. tence.f 


14. Such plains 
are sometimes li- 
able to be shar- 
ed: 

as declared by 
Vyasa ; 


14. By these and other similar passages, the circumstance of the 
property having been acquired by valour or the like, 
is not stated as a sufficient reason for its being exempt 
from participation ; since a distribution even of pro- 
perty so acquired, is expressly ordained in certain 
cases. Thus Vyasa directs a partition of effects so 
gained, with the use of the common goods. “ The bre- 
thren participate in that wealth, which one of them gains by valour or 
the like, using any common property, either a weapon or a vehicle. To 

him two shares should be given : but the rest should 
andN4rada. share alike.” So NSriida ordains: ''He, who main- 
tains the family of a brother studying science, shall take, be he ever so 
ignorant, a share of the wealth gained by science/'^ 

15. Since the term ‘'maintained” is exhibited in the singular 
number, if the family of the brother, who is studying 
science, be made to prosper by another brother at the 
expense of his own wealth, or by the labour of his 
body, then he also has a title to property gained by 


15. Especially 
the gains of sci- 
ence. 


that science. 


ANNOTATIONS. 

12. The wealth of a wife.] Since the separate wealth of a wife cannot be sup^ 
posed liable to partition, (for it is her peculiar property,) the author expounds the text 
otherwise. ^Jrikrshna. 

14. Ignorant.] Illiterate. ^^^Iktshna. 

15. Since the term is exhibited in the singular number.] Por it may be infer- 
red from the use of the singular number, that the act is independent of any tlunn- 
else. This independency is an independence of the commoA property, as well as of the 
separate property of their brothers or co-heirs. Hence, if the support were afforded by 
two, or by tnree, unlettered co-heirs, all these* shall participate,. 

By exhibiting tlie term in the singular number, an exception to the joint property 
is indicated, and not exclusion of other brothers supporting the family by their labour 
or by the expenditure of their own wealth. Hence two such brothers would also take 
a share of the property gained through science. Mahe9yara. 

Nsrada, 13. 6. Vide infra. } 33. t NArada, 13. 4. 

Narada, 13, 10. 
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16. So {the same legislator says,] “A learned man need not give 

jiv Another pas- ^ of bis own acqimed wealth, without his assent, 
8^ of N4ra4. ^ ^ unlearned co-heir: provided it were not gained 

by him using the paternal estate.'*^ 

17. The word '‘paternal** intends joint property. What has been 
17. The gains of gS'ined by him without using that, a learned man need 

not give up, against his will, to an unlearned co-heir. 
But to a* learned or instructed co-heir, he must give a 
share of any thing acquired by him, even without the 
use of joint property. Accordingly Gautama says, 
" His own acquired wealth, a learned man need not 
give up, against his inclination, to unlearned co-heirs.*’f 

18. What is gained by his personal labour on his separate funds, 

-lo T i i beins: his own acquired property, he need not give 

- up, if he be unwilling to surrender it, unto unlearned 

co-heirs : but he must 5 rield it to learned brethren. 

19. This, however, relates only to the gains of 

science. So KitySyana declares: "No part of the 

wealth, which is gained by science, need be gi ven by 
a learned man, to his unlearned co-heirs : but such 
property must be yielded by him, to those who are 
equal or superi&r in learning.** 


science need not, 
however, be shar- 
ed with an un- 
learned co-heir. 

So Gautama de- 
clared. 


tion of the text. 


19. Itrelatesto 
the gains of sci- 
ence ; agreeing 
with a passage of 
Katyayana. They 
are shared with 
such as are equal- 
ly or more learn- 
ed- 

20. The word learning, expressed in the text, [and occurring 
p ... there once onlyj] is connected with both terms, "equar 

of the text.^^ '' superior.** Therefore, it must be yielded to such 

as are equal or superior in learning: but those who are 
less learned, or who are unlearned, have no right to participate. 

21. Since it appears from these and other texts, that partition 

does or not take place, in the case of wealth acquired 
21. The essen- by science, valour or the like, according as joint pro- 
tial condition is, perty is or is not employed ; and since this alone is 

b^mdeof jobt reason - a revealed maxim contmnii^ that tern 

funds. only, must be inierred in words such as these, ' divide 


ANNOTATIONS. 

16. Using the paternal estate.] This reprds the employment oi innds 

than for food and raiment : for wealth must be used for such purposes even by a per- 
son remaining at home. ClijidAmani and priktshna. 

17. Intends joint property.] Use, there would be no partition, if the estate of 
the grandfather or other ancestor were use^. 

19. This relates only to the gains of science.] For any other properly, acquired 
by himself, need not be surrendered, either to learn or unlearned co-heirs, 

21. Since thia alone is the reaiom] Since the making of the acqxuaUiwi _ 
without, the use of such property is alone the reason : since acquisition with^the. uee of 
it is a ground of partition ; and without such use, a ground of exemption from parti*'"*' 
(Jrlkrshna. 


^ Narada, 13, 11. 


f Gautama, 28. 
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/ 

A passage of 
scripture, to that^ 
effect, may be* 
supposed. 


that, which is acquired by use not one containing 
also the terms ^ gained by valour* and so forth : for the 
purpose is accomplished by the general maxim, which 
must necessarily be infeped. 


22. This is con- 22. This is precisely the object of the reasoning 

firmed by the Mi* * taught [in the MiminsS] und^r the head of Hol$k$. 
mansi. 


23. Or the same meaning may be deduced from reasoning [with- 
out the trouble of inferring the origin of the rule from 

23. Or the rule a lost passage of scripture*]. That, which is acquired 

may be grounded person, belongs exclusively to him, so long as he 

on reason . lives ; if there be no special rule [to the contrary] : 

but; where the exertion of one is merely through the joint property, 
and the other contributes to the acquisition by his person and wealth, 

it is a rule suggested by reason, that the one shall 

And shares of have a single share, and the other two. Hence like- 
^ e gam should be follows, that, if the joint stock be used, shares 

shares of the should be assigned to each person in proportion to 
stock. the amount of his allotment, be it little or much, which 

has been used. • 

24. Moreover the text ofKatySyana[is similarly 

24. Katyaya- founded on reason.] When brethren separated in 

wncemin ^ regard to the patrimony, and subsequently living anew 

united parceners^j together, make a [second] partition, he, from whom an 

acquisition has proceeded, shall again take a double 
share.’* 


ANNOTATIONS. 

The general maxim which must be inferred.] One, as above stated, which does 
not contain the terms ' gained by valour, &c.’ For it would be needless trouble to as- 
sume a maxim containing these terms, in such form as follows ; ‘ divide that which is 
gained by valour or the fike without use-* ^dkrshna. 

22. Keasoning taught under the head of Rolaka. J It is the 8tli topic (adhikara^a) 
of the 3rd chapter of the 1st book. The purport of it may be thus stated : the Holaka 
or festival of the spring (Vasantotsava) is celebrated by the Prdchjas or eastern 
Indians ; and, in like manner, other observances are peculiar to other people : that is, 
(as remarked by commentators,) Udvrshabha-yajnya, which consists in driving a bull 
after worshipping him, is practised by the Udlchyas or northern Indians ; and the 
A'hnlnaibuka or worship of certain trees, or other particular objects, as deities, by the 
Dakshinatyas or southern Indians. These local us^es are concluded to be founded on 
some precept ; and the precept is inferred to be a general one, not a special one restrict- 
ed to the particular people among whom the usage prevails. Vide C. 2. § 40. 

23. In proportion to the amount of his allotment.] In the case of wealth gained 
with the use of tne common stock of brothers ranking in different tribes, the use has 
been of four shares appertaining to the son of the Brdhmanl wife, and three, two and 
one shares belonging to the sons of the Kshatriya and the rest. In such an instance, 
their shares of the gain should be assigned in exact proportion to their respective allot- 
ments of the stock, ^rikxshna- 

Mahe^vara, AchyutU; &c. 
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25. This is expounded by (JJrikara as signifying, 
25. frikara’s that, ' a re-united parcener, who has made an acquisi- 
exposiuott of the with the use of the joint stock, shall have two 

shares ; and the rest, one apiece.’ 


26. Hence it appears to be the opinion both of the saint and of 
the commentator, that wealth, gained with no use. of 
the common funds, appertains exclusively to the ac- 
quirer, even in the instance of a reunion of co-parce- 
ners ; and that such wealth is not joint property : since 
no special allotment is directed in the case of a gain 
made without use of joint stock. 


26. A gain, made 
OD separate funds, 
is several proper- 
ty- 


27. Such being their meaning, the same is equally proper for the 
unseparated co-parcener, as for the reunited one : 

27. The same because residence in the same abode [which implies 
is proper before a junction of property*] is equally pertinent as a reason, 
first partition. when separation has not yet taken place, as when it 
has been annulled. Since the text is likewise pertinent, as directing, 
that the acquirer shall have two shares of an acquisition made with the 
use of common property, it is not right to restrict it to the case of re- 
united parceners : for the reasoning, taught under the head of HolSkS,"!* 
opposes that restriction. 


28. Besides, it is an uncontested rule, that an acquirer, as such, 
sh?^ll have two shares of wealth gained by tlxe use of 
uaine- i^nt^Ttock funds (a) : for that allotment has been ordained by 

has ^two shares, a text [of Vyasa] above cited (§ 14) in the single case 
Not using it, he of the use of common stock. It is not reasonable to 
should have the assign two shares only in the instance of an acquisi- 

tion made by personal exertion upon separate funds : 
but something more [than two shares:]:] would be reasonable ; either 
the whole, or something less [than the whole.§] Here, since something 
less [than the whole||] has not been directed either by sages or by 


ANNOTATIONS. 

26. Of the saint and of the commentator.] Of the saint ; that is, of Kcityayana : 

for, after specifying residence in the same abode, he propounds a double share, if the 
joint stock have been used ; and does not direct an allotment in the case of wealth ac- 
quired with no use of common funds. Of the commentator ; that is, of : for 

he has expressly so interpreted the text. 9^1kf3hna. 

27. For reasoning opposes that restriction.] As a precept of revelation is infer- 
red in these terms, ‘the Hokika should be performed,’ to authorize the observance of 
that festival; and not one containing the term Pr5ehya indicating the particular people 
who practise it : so a precept of revelatien is inferred in these terms ‘ the acquirer 
shall take two shares of wealth gained with the use of common property not one 
containing the term ^ reunited parcener/ as a restrictive epithet of the acquirer, 
ktsbna- 

28. Where that does not exist.] Where neither the use of the joint funds, nor a 
common exertion of the rest of the brethren, exists ; either of which would be a reason 
for the participation of the co-heirs. 

* ^rlktshna and Achyuta. t Vide § 22. J Chudamani and ^rikfshna. 

§ Ibid. i| Ibid. (^) See 1 Mori. Dig. 180.- 
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compilers'*, and since it appears, that the rest of the brethren partici- 
pate [in one case] on account of the employment of their common 
stock ; it is fit, that their participation shordd be null [in another case] 
where that does not exist. 

29. The rule, that the acquirer shall have twice as much as the 
29. The rule must be grounded on reasoning : otherwise, [if its 

is founded in rea- foundation in a passage of scripture is to be assumed,* 
; and reasoning is not to be taken as its ground ;i*] it 

would be necessary either to insert in the maxim of revelation in ques- 
tion, the condition of a gain made [by the father who is declared en- 
titled to two shares ;]:] or else to establish separately the title [of 
an acquirer to a double share.§] 

30 And the therefore true, that wealth gained 

conclusion is true, without use of joint stock belongs to the acquirer 

alone, not to the rest of the co-parceners. 

31. Moreover, a general maxim [of scripture ]|] to tliis extent, 
31. It is no ‘ share what is gained by an unseparated co- 

general rule, that parcener,* cannot be inferred. For an exception to 
gains, made be- wealth acquired by valour or the like [without use 

of the joint stocklj] does occur. Thus Manu says, 
a I'd e s are . Wealth, however, acquired by learning, belongs 

A passage of exclusively to him, who acquired it : and so does any 
Manu cited. thing given by a friend, received on account of mar- 

riage, or presented as a mark of respect.”** So Manu and Vishnu 


ANNOTATIONS. 

29- Otherwise it would be necessary to insert, &c.] If it be not founded on rea- 
soning ; the condition, that he be the acquirer, must be inserted in the revealed maxim 
‘ Let the father reserve two shares for himself.' If then a passage of scripture be 
assumed in this form ; ^ let the father, who has made an acquisition, reserve two 
shares a father, who had not made an acquisition, would not have a double share ; nor 
would a brother or other co-heir, who was the acquirer of the property, have a double 
allotment. The author therefore adds, ‘or else to establish separately the title.^ The 
distinct right of an acquirer, independently of paternity or other particular relation 
must be separately established. Consequently, since it would be troublesome to infer 
a foundation in scripture on both points, it is right to ground the rule on reasoning. 

31. Moreover a general maxim, &c., cannot be inferred ] If the rule were founded 
on reasoning, the acquirer’s allotraent should be proportionate to bis exertion : and a 
general direction for his taking a double share would consequently be improper. Hence 
it is right, that the acquirer’s double portion should he grounded on a general maxim 
of revriation in these therms, ‘ the acquirer has two^’sbares of what is gained before par- 
tition, and the rest have one apiece :* accordingly, it is seen in the practice of the 
world, that, in the instance of wealtli accepted as a present, though it be gained with- 
out use of joint stock, all participate on the sole ground of its being acquired by an 
unseparated co-parcener. Weighing this opinion of ^^^xkara’s, the author censures it. 
frlklshna. 

* Mahecjvara. t ^riklsbjrja. J pilktahpa, Chu^ttinapi, &c. 

Ibid. II Maheqvara. If 5*‘lif^shna and Chud&mari. 

Manu, 9, 206. Vide supra, f 7. 
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nd of Manu and 
Viskpu. 


ordain, What a brother has acquired by his labor, 
without using the patrimony, he need not give up 
without his assent; for it was mined by his own 
exertion.”* 


32. Without using.] This is connected likewise with wealth 

32 Exposition by learning; for, in such instance also, a 

of those texts. precept, ordaining partition of joint funds be used, 

does occur. 


33. Thus YiJjSfavalkya says : Whatever else is acquired by 
the co-parcener himself, without detriment to the 

33. Passage of father’s estate, as a present from a friend, or a gift at 

Yajnavalkya. nuptials, does not appertain to the co-heirs. Nor 

Nirada shall he, who recovers hereditary property, which had 

’ been taken away, give it up to the co-parceners : nor 

and Vyasa. what has been gained by science.”*!* So NiSrada : ^'Ex- 

cepting what is gained by valour, the wealth of a wife, 
and what is acquired by science, which are three sorts of property ex- 
empt from partition; and any favour conferred by a father. Like- 
wise Vy^sa: " Wealth gained by science, or earned by valour, or re- 
ceived from affectionate kindred, belongs, at the time of partition, to 
him [who acquired it,] and shall not be claimed by the co-heirs.”^ 

34. Interpre- 34*. Received from affectionate kindred.] Obtain- 

tation of the text, ed from kind relations. 


35. What is given by the paternal grandfather, or by the father, 
35 Another ^ token of affection, belongs to him [who receives 

passage of Vyasa. j] neither that, nor what is given by a mother, shall 

be taken from him. What a man gains by his own 
ability, without relying on the patrimony, he shall not give up to the 
co-heirs, nor that which is acquired by learning.” | 


ANNOTATIONS. 

32. With wealth acquired by learning ] With the gains of science mentioned in 
the preceding text. (Manu, 9. 206). 

The term, ‘ gains of science,’ contained in the preceding passage of Manu, is here 
understood. Mahe 9 vara. 

One commentator reads in Jlmuta-vahaua’s text anushajyate ''is understood,” where 
the other reads sambadbyatc " is connected.” Hence a difference in their manner of 
stating the same meaning. 

A precept ordaining partition does occur.] Alluding to a passage above cited 
(§ 16) containing the reservation, "provided it were not gained by him using the pater- 
nal estate.” Chudamani and ^rfrtsnna. 

33. Hereditary property,] This comprehends any common property. The same 
rale consequently holds good in regard to the wealth of the brethren, which they them- 
selves acquired, ^ikf-shna. 

34. Obtained from kind relations.] This is not tautology ; but merely intended to 
remind the reader of a preceding remark. (Vide § 11). Mahecjvara. 


* Manu, 9. 208. Vishrra, 18. 42. Vide supra. § 3. 
t Yajnavalkya, 2. 119 and 120. Vide supra. § 7- 

X Narada, 13. 6. Vide supra. § 12, § Vide supra. § 16, H Vide supra. § 5. 
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36. By tlius excepting, under these and other texts, in regard to 

36 . The sup- tribes and all the classes of mixed or of medi- 

position of such a ate origin, wealth acquired, without use of the joint 
rule (§ 31) is er- stock, by the acquirer’s own ability ; whether effected 
roneous. of any science ; or received from affectionate 

kindred (being given by a relative ;) or obtained from a friend, or at 
nuptials, or with a token of respect ; or gained by valour (that is, by 
combat or the like ;) or earned by labour (tha>t is, by agriculture, ser- 
vice, merchandize, &c.); every acquisition [made without use of joint 
funds*} is excepted : therefore, since there can be none other, the [alleg- 
ed] precept has no pertinence. 

37. Or a case or two [of acquisition made without use of the 

common stockf] may be, in some manner, assumed, to 

37. For rea- which the precept may relate. Still those cases should 
sons here stated, have been declared by express words : since it would 

have been easy for the sages to have said, ' divide cer- 
tain property gained by an unseparated co-parcener and such property 
would be readily understood under its own name ; better too than by 
using a long and circuitous expression, like this [‘ wealth acquired 
before partition, J] other than the gains of valour, &c. [acquired without 
use of joint funds ;’§] for it is burdensome. And, if the present be in- 
tended as an exception, all the sages dught to specify every excepted 
term : for, without that, the meaning of “ other than such” would be 
unexplained; and the restrictive words of the sages would conse- 
quently appear as idle as the prattle of children. But, if it be intended 
for illustration, then some one instance is negligently propounded by 
one author ; and another by another writer ; and the omission of spe- 
cifying the whole is right. 


38- Property 
gained on the joint 
stock is divided. 


38. Therefore the maxim is, ' divide wealth ac- 
quired with the use of the common stock :* and parti- 
cular terms, as the gains of valour, &ic., are inserted in 
the texts as insta 


ANNOTATIONS. ^ 

36- The tribes.] The four tribes, Br^imana, Ac- 

Class of mediate origin.] The Ambashtha, the Karana, &c. 

Class of mixed origin.] Rathakara, Ac. ^rikfsh^ia and Achyuta. 

The alleged precept has no pertinence,] The precept alleged by the opponent 
must run thus ; ‘ divide what is gained by an unseparated co-heir, other than the several 
specified sorts acquired by valour and so forth without usp of joint funds.* But that 
has no pertinence. It has no such object as required a precept to reach it- The reason 
is statea ; Since there is none other thak is, since there is no case which was not 
provided for by reasoning. The partition of wealth gained by the use of joint stock, 
being deducible from reasoning, was not a case unprovided for. ^’rikrslina. 

37. A case or two may be assumed.] A treasure, found by an unseparated co- 
parcener, is one instance ; and the receipt of any thing given by a stranger, through 
commiseration, occurs as another. Since a partition of these gains is not deducible 
from reasoning, for they were not obtained by the use of joint property, how can it be 
said, that the precept has no pertinence ? The author proposes this doubt. (/likrshna. 


^ prikfshna and Chud^lmani. f Achyuta, 


i frlkfshna. f Orlkfshna. 
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39. Not any pro- 39. Hence the declaring of property common, 

perty acquired be- merely because it was gained by an unseparated co- 
lore separation. parcener, is not grounded on authority. 

40. Besides, the text of Y^jilavalkya, ('' Nor shall he who re- 

covers hereditary property, &c.” § 33) is acknowledg- 

40. A passage ed by you likewise, as signifying, that, if one recover 

of Yeijfiavalkya the property of the father, grandfather, or other ances- 
explamed. which has been taken away by any person, it ap- 

pertains to him alone, not to the rest. Thus, [the author] denying the 
right of unseparated co-heirs in the property, because it has been re- 
covered, although a trace of the former right exist, denies the remoter 
title of the rest to wealth originally gained by the man himself. 

41. It has been said by 9^ikara, ' If wealth, acquired without 

using the patrimony, belong exclusively to the ac- 

41. ^riki-shna’s quirer, then effects, received in a present, can never be 

opinion- shared with another brother ; for the receipt of a 

present cannot be attended with expenditure of pa- 
ternal wealth. It is indeed alleged, that valuables are employed, at 
the receipt of gifts, for the gratification of the donor ; as a heifer 
or the like in the purchase of sacrificial materials ; or as milk for 
the support of life, during tl^e sacrifice denominated Jyotishtoma. 
Here the valuables are not employed for the gratification of the giver, 
since his gratification, by the receipt of otlier effects, is not requisite 
for a donation, the intention of which is spiritual ; and, as the act of 
receiving is momentary, nourishment for the person, who accepts the 
present, is not requisite, as it is during the tedious celebration of the 
Jyotishtoma, for him who by that ceremony seeks celestial bliss,' 


ANNOTATIONS. 

Idle as the prattle of children.'] If it be severally declared ‘ divide wealth other 
than the gains of science ‘ divide acquisitions other than those of valour f and so forth ; 
a knowledge is not thus obtained of what is meant by ‘ property acquired before parti- 
tion, other than particular specified sorts,’ so as to distinguish what is liable to parti- 
tion. * Consequently, since it does not determine the proposed question whether a par- 
tition of such property shall or shall not take place, it is unmeaning, and tiiereiore 
similar to the prattle of children. 9*^ktshna. 

40. Denying.^ If the reading be nirdkurvat (in the neuter,) the text of Yajna- 
valkya is the agent in the sentence. But, if nirakurvan (in the masculine,) YdjnavaJkya 
himself is so. Maheqvara. 

Unseparated co-heirs.] For the text, containing no restriction, relates to co-heirs 
whether separated or not saparated. frikrshna and Achyuta. 

For, since the construction the text is ^ He shall not give uf), at the time of 
partition, that which he recovers ;* unsepirated co-heirs are of course inferred, from its 
being understood to precede partition. Chudamani. 

Originally.] With no trace of a former right. Qrlktshna and Maheqvara. 

41, As a heifer or the like.] A heifer, one year old, is directed by rituals to be 
given for the purchase of the Sdma or moon plant (Aselepiaa acida) required fora 
sacrifice at which the juice of that plant is drunk. 

As milk during the Jyotishtoma.] A Brahmana is allowed to drink milk during 
the celebration of the Jyoiisbtoma, which lasts five days. This sacrifice is performed by 
followers of the Vedas, for the specific reward of happiness in heaven, 
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42. That is futile : for instances often do occur, in the world, of 
expenditure of wealth, by giving presents to induce a 
42* Refuted. donation ; and, in the present age, wealth received in 

gifts is similar to that which is earned by service* 
Accordingly it is said, " In the Kali age, [gifts are made] to a 
follower.” 


43. And as for what is alleged [by the ^ame author], that 'gra- 

tification is no cause of receipt of presents, having no 
43. His reply such operation, since long attendance is the cause ; 
answered. and wealth, therefore, is not the occasion of such re- 

ceipt ' through the medium of gratification ;* that is 
still more futile : for long attendance and the rest become causes of the 
receipt of presents, through the medium of gratification ; and, according 
to the diversity of men’s dispositions, [gratification*] is seen to arise, 
in the mind of one, from pecuniary gifts ; of another, from long atten- 
dance or the like ; of some, from the mere evincing of particular quali- 
ties. If the effect be not produced, for want of an attendant circum- 
stance, it must not be thence concluded to be no cause ; since, as is 
observed accordingly, gratification is produced by means which are 
not invariable. 

44. It has been further urged [by. the same author,] ' If [it be 

alleged,] that wealth mediately accomplishes the re- 
44. His further ceipt of presents, being employed during attendance ; 
arguments. since receipt cannot take place without contiguity; 

ANNOTATIONS. 

42. Expenditure of wealth by giving presents.] By present ing agreeable things, 
&c. or, if the reading be upadana (instead of upahto,) by giving bribes, &c. prfkrshna! 

Wealth received in gifts is similar to that earned by service.] Since a donation is 
obtained by long attendance, the expenditure of wealth is sometimes requisite for the 
support 01 life, 

A follower.] One constant in attendance ; an earnest solicitor. This is connected 
with the terras ‘gifts are made for it is said ‘ In the first age, gifts are made by going 
to seek an accepter ; in the second, they are presented to one invited for the purpose; in 
the third, to one who solicits them ; in the fourth to a constant follower.” 

43. Since long attendance is the cause.] Since presents are also seen to be ob- 
tained by long attendance, gratification does not operate towards the receipt of pre- 
sents ; and consequently is not the cause, friktshtia. 

Through the medium of gratification.] Only through that medium ; not by their 
own independent power. Therefore gratification is not unoperative. iJJrlkrshria. 

If the effect be not produced, &c.] The particular ^sposition of the person is a 
concomitant circumstance. If the proper disposition be wanting, gratification is not pro- 
duced. There i^ consequently no unoy^vativerfeBS of it as a cause. But some say, this is 
an answer to the question, how can ^^^tification be a cause of receipt of presents, since, 
in some instances, no present is obtained, though gratification be produced ?* filktshna. 

By means which are not invariable. j'^At is effected by various means, which are in- 
dependent of each other, ^ \ jy 

44. If it be alleged.] In some copies of the text, ‘ if* (yadi) is found ; and that 
reading is right. In other copies it is omitted ; but must be supplied. Maheqvara. 


* ^'riktahm and Mahe^vara, 



THE DA'YA-BHA'GA. CHAP. VI. SEC. I. 


277 


nor can this be without nourishment : that is denied ; for nourii&hinent, 
used for the support of life, previous to the celebration of a Jyotishtoma 
or other religious ceremony, would immediately seiwe for that cere- 
mony, since the Jyotishtoma could not take place without previous 
support of life : all food would, therefore, be intended for religious ends, 
not for human purposes : and consequently wealth, which supplies it, 
would be designed for sacrificial uses ; and the means of acquiring it 
would also be meant for the same end ; and thus the maxim, that the 
acquisition of wealth itself, and food, are adapted to human purposes, 
would be contradicted.’ 


45. That is most futile ; for, although it mediately contributes to 
the celebration of the Jyotishtoma, food obviously 
45. Hepelled. serves tlie immediate purpose of satisfying hunger ; 

and being designed for human uses, it contributes to 
religious ends ; but there is no proof of its being intended for such 
ends ; nor does its so contributing operate towards such a result. How 
then should it follow, that acquisition of wealth, wealth itself, and food, 
are adapted to religious purposes ? 


46. Hence, [because it was not intended for that purpose, though 
it contnbute to the result,* or for the reason which 
40. All objec- will be stated,*^] there is no room for the reproach, * If 
tioa obviated. wealth be acknowledged to contribute to the receipt 

of presents, by means of nourishment previous to such 
receipt, then, since no acquisition of wealth can be made without nou- 
rishment from the time of the receivers birth, every mode of gain 
would be accompanied with detriment to the patrimony ; and the res- 
triction, “ without using the patrimony,” (§ 3.) would therefore not be 
inserted.’ For, lest the restriction become superfluous, the text is un- 
derstood to signify employment of wealth other than an expenditure 
of it adapted to nourishment and similar use. 


ANNOTATIONS. 

45. There is no proof of its beiii" intended for such ends.] Of its being meant 
for such purposes; of ita being designed for sacrifices. 

For there is no proof of food being intended for such ends ; that is, for sacrifices. 
Mahe(^vara. 

No proof of the acquisition of wealth being intended for such ends; that is, for 
sacrificial uses. Achjuta. 

The commentator j >cecds to notice variations in the reading of the text, which 
do not, however, materj^ Ij filter the sense. 

46. Hence ] Because it was liot intended for that purpose, though it contributes 
towards it. But some interpret “hence” for the reason subsequently stated; that is, 
lest the restriction become superfluous, &c. prikfshna. 

Achyuta is the author who so interprets it. Chudamani gives the other expla- 
nation. 

The text is understood to signify.] Maheqvara remarks with disapprobation a dif- 
ferent reading, (vachandrthatvdt for vachanarthatvam ;) from which, however, by sup- 
plying a sentence, he dedaces the same meaning. 


Chudamani and 


t Achyuta and Mahe^vara. 
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47. Moreover, an expenditure of wealth for nourishment or other 

use, must necessarily be made even by a person re- 
47. What is ex- maining at home; and such expenditure is not design- 
pended for necee- acquisition of wealth : but its having been 

actually intended for that purpose is a requisite [to its 
01 an acquisition. consequently the sup- 

position does not go too far. 

48. Accordingly [since its being actually intended for the pur- 

pose is positively required ; its merely contributing to 
48. ViQvarupa’s that end is not suflScient ;tj ViQvarhpa has said, ' \^^en 
opinion is conso- wealth is not acquired by giving [or using] paternal 
nant to t is. property, it is declared [by the sagesj] not to be com- 
mon, any more than wealth received on account of marriage : it 
becomes not common, merely because property may have been used 
for food or other necessaries ; since that is similar to the sucking of the 
[mother’s] breast. 


49. Hence, [because its being actually intended for that purpose 
is a requisite to its being the cause of the acquisition, §] 
though much wealth, belonging to the father, have 
been expended in festivity at the son’s initiation, or at 
his wedding, what is obtained by him in alms during 
his austerities as a student, or received on account of 


49, So other ex- 
penditures with- 
out a view to 
gain. 


his marriage, is not common ; for that expenditure of wealth was not 
made with a view to gain. 


60. The purpose 
must have been 
gain, to render the 
acquisition com- 


50. It is, therefore, demonstrated, that wealth, 
acquired by means of joint stock used for the express 
purpose of gain, is common property ; and no other 
is so. 


51. The same import may be deduced by abridging the substance 
51. The same what has been expressed, after various disquisitions, 
results from Ji- by Jitendriya, who says, ' Whatever is acquired on 
tendrya’s argu* separate funds is several property. For the sake of 

perspicuity, [gains of science and other particular 
sorts 11] are specified by way of example, in these and other words. 


ANNOTATIONS. 

47. The supposihon does not go too far.] There is* not ground for supposing, 
that wealth, expended for nourishment, is the causf of an acquisition, Mahe9vara. 

48. Not acquired by giving paternal property.] It is thus expressly declared, 
that the expenditure must have been actually intended for that purpose. Crlkfshna. 

51. But even these sorts of wealth become common.] Such sorts of wealth, 
being gained by science, valour, or the like, are joint property, if attended with a suf- 
ficient cause of a joint right. Though the wealth be of such sort, it is common property, 
(hrlktshna. 


* Mftheqvara. 
§ Maheqvara. 


f Criktshna, &c. 
II frlkishna. 


i Mabcfvara. 
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Wealth, however, acquired by learning, belongs exclusively to hftn 
who acquired it.”* Such sorts of property are exempted from parti- 
tion, because they are separate : but even these sorts of wealth become 
common, if there be a sufficient cause of a joint right. This also has 
for the sake of a ready comprehension, been in certain instances described 
[in the writings of sagesf ] by the circumstance of joint stock used ; in 
others, by that of united exertion made ; in some, by that of common 
relation.’ 


52. It has been, likewise, said by Baloka, ‘ The rest cannot 
52. Baloka in- have a right to wealth gained by one brother through 
dicates a like opi- science, or similar means ; [being acquired without 

use of joint funds, and independently of the exertions 
of the rest :];] since there is no argument for it’. 


53. The practice of dividing wealth gained by receipt of presents 
53. The prac- without, expenditure of joint property, which is ob- 
tice of dividing served to prevail among virtuous people, is not unsuit- 
all presents ac- able, whether founded on the mutual affection of the 
counted for. brethren, or on a manly sentiment. Or [it may be 

thus accounted for :] people, observing the partition of wealth received 
in presents, (for presents are in general gains of science ; and, as such, 
the participation of co-heirs equally or more learned is ordained by a 
passage of law, though the property have been acquired without use 
of joint funds ;) and not knowing, that this partition of the gains of 
learning is made under a special rule respecting science, but erroneously 
supposing the partition to take effect because the wealth was gained 
by an unseparated co-heir, have done so of their own accord. It is not, 
however, founded on uniform practice. There is consequently nothing 
incongruous. 


But, as for the text of Manu, (*' After the death of the father, 
54 A text of eldest brother acquire any wealth, a share of 

Maau expounded, belongs to the younger brothers ; provided they 

have duly cultivated science. ”§) the meaning of it is this ; 
iiTider another text, placing the eldest and younger brothers in the 


ANNOTATIONS. 

By the circumstance of joint stock used.] For example, ^The brethren partici- 
pate, &c.* (Vyasa). Vidf § 14. 

By that of united iertion made.] As in the text, * If all of them, being unlearn- 
ed, &c.’ (Manu, S>. 20^.) , 

By that of common relation.] For instance, ' After the death of the father and 
the mother.* (Manu, 9. 104.) Vide C. 1. § 14. 

And thus, if any thing be given to one, expressly in consideration of his being the 
son of a person named ; ail the sons of that person are entitled to partake, ^^dktshpa 
and Achyuta. 

54. If the eldest brother acquire any wealth.] If he alone acquire it by his labour 
with a separate stock, ^riktshna. 


* Manu, 9. 206, Vide § 9. f Achyuta. 


t Qriktslgia. § Manu, 9. 204. 
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relation of father and son, As a fether should protect his sons, so 
should the firstborn cherish his younger brothers ; and they should 
behave to their elder brother, like children to their father, conformably 
with their duty respectively.”*) the younger brothers have a title in 
the wealth of the eldest, though obtained without use of joint stock, as 
they have in their father’s acquisitions. But there is this dilFerence : 
that even the unlearned sons are entitled to their father s acquired pro- 
perty ; but the learned brothers only have a right to participate in 
the wealth gained by the eldest. 


55. This interpretation is right; for the terms of the text would 
65. Confirma- ®ise become unmeaning ; expressing ‘ after the death 
tion of that expo- of the father’ 4f the eldest brother, &c.,’ 'provided they 
sition. have duly cultivated science.’ 


66. Conclusion. 
Gains are not 
shared on the sim 
pie ground of par- 
cenery. 


56. Consequently it was an inaccurate assertion, 
that another unseparated brother participates, on the 
sole ground of the acquisition being made by an un- 
separated co-heir. 


SECTION II. 

Definitions of the various sorts of acquisitions, &c., eocempt 

from 'partition. 


1. On this [occasion, or among topics hinted, t] the gains of 
1. Gains of science are explained. Upon that subject K^ty^y ana 
science described says, “What is gained by the solution [of a difficulty J, 
by Katyayaua. after a prize has been offered, must be considered as 
acquired through science, and is not included in partition [among 
co-heirs]. What has been obtained from a pupil, or by officiating as a 
priest, or for [answering] a question, or for determining a doubtful 


ANNOTATIONS. 

Placing brothers in the relation of father and son.] After the death of the father; 
for the text occurs under that head. 

Younger brothers have a title in the wealth of the eldest.] Not in that which is 
acquired by the middlemost, ^'riktslina. ^ 

65. Por the terms of the text would else become unmeaning.] They would be 
superfluous, if the younger brothers had a fight, simply as such, to the gains of the 
eldest generally. 

After the death of the father.] Hence it appears, that the younger brothers do 
not participate in the separate acquisitions of the eldest, made while the father was 
living, Ciiktsh^ia, &c. 

1. On this.] Among those sorts of partible property. If the reading be atra, 
‘*here” instead of tatra “there,” the sense is, ‘on this opportunity.’ 


♦ Mann, 9. 108. 


t frikfshna. 
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point, or through display of knowledge, or by [success in] disputation, 
or for superior [skill in] reading, the sages have declared to be the 
gains of science and not subject to distribution. The same rule like- 
wise prevails in the arts ; for the excess above the price [of the common 
goods], and that which is gained through skill by winning from another 
a stake at play, must be considered as acquired by science, luid not 

liable to partition. So Vrhaspati has ordained.'* 

% 

2. ' If you solve this well, I will give you so 

much money after such an offer, if one solve the dif- 
ficulty and obtain the prize, it is not subject to dis- 
tribution. 

8. From a pupil.] From a person instructed by 
the acquirer. 

4. By officiating as a priest.] Received as a 
fee or gratuity from a person employing him to officiate 
at a sacrifice. 


2. First sort. 
A prize lor the 
solution ot a dii- 
liculty. 

3. Second sort. 
Fee for iastruci- 
ing a pupil. 

4. Third sort. 
Fee for officiating 
at religious riles. 


6. These are 
dues, not gratui- 
ties. • 

0. Fourth sort. 
A reward for solv- 
ing a question. 


5. These are fees, not presents; for they are 
similar to wages or hire. 

6. So, a question relative to science being re- 
solved, if any one, through satisfaction, give anything 
which had not been previously offered. 


7. Also what is obtained by clearing the doubts of one, by whom 
an offer has been thus made : To him, who removes 

my doubts on the meaning of this passage, I will give 
this gold." Or [it may signify a fee, such as] the sixth 
part or the like, received for a correct decision between 
two litigant parties, who apply for the determination 
of a dubious and contested point. 


7. Fifth sort. 
A reward for 
clearing a doubt- 
ful point or for 
rieciaing a litigat- 
ed question. 


8. Sixth sort. 
A reward for dis- 
play of science. 


8. Likewise, what is received in a present or the 
like for displaying his knowledge in the sacred ordi- 
nances and so forth. 


ANNOTATIONS. 


The excess abov the price.] Having taken gold or tlie like belonging to the joint 
stock, and having n^'.de bracelets or similar things, the value, which is thus superadded 
by the skill of the artist to the pfice of, the gold, &c., is an acquisition made- through 
science, frikfshna. 


By winning a stake at play.] A wager, previously staked, which is won. by superior 
skill in play, priktsbna. 

5. These are fees.] To obviate the seemiu" lautology in the subsequent mention 
of a present obtained through the display of learning, after noticing a reward for resolv- 
ing well a difficult question ; the author says ‘ it is a fee, not a present.* It is not obtain- 
ed by the mere acceptance of a gift, ^'rikrshna. 

6. A question relative to science being resolved.] A proper answer having been 
given to a question proposed. 

ii I 
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B. SevenUisorfc- 
A prize gaiued or 
stake won in a 
disputation* 


10. Eighth sort. 
A prize lor read- 
ing. 


9. So, in a contest between two persons respect- 
ing their knowledge of sacred ordinances, or in any 
otlier controversy whatsoever concerning their res- 
pective attainments, what is gained by surj>assing the 
opponent. 

10. Likewise, wliere a single article is to be given, 
and there are many competiti)rs, what is received for 
reading in a superior manner. 


11. Ninlh sort. 
The gain of a skil- 
ful artist. 


11. Also, what is gained by painters, goldsmiths 
and otJier artists, througli skill in the arts and so 
forth. 


12. Tenth sort. 12. In lik(‘ manner, what is won by beating 

A St. Ike won by another at play, 
skill ill play. 


13. All this is exempt from being shared with the rest of the co- 

jiarceners. The meaning is as follows : whatever is 

13. They are acquired by any [skill or] science, belongs to tlie ac- 

quirer, not to the resi.. For illustration only, it has 
stated at large by K^tyiiyana, to obviate the 
error of (^rikara and others. ' • 

14. Hence, [since it is enumerated by K^ty^ana among the 

gains of science' ;*) what is obtained in a present by 

14. So is any displaying and making known liis own knowledge, 
pre^cut loalcarn- jg j^|gQ ac(]uisition made by science ; for a present 

is given to a learned man on account of his learning. 

ITj. So Yama ; A man endowed with science, regular in [the 

performance of his] duties, contented, patient, with 

15. Yama de- subdued passions, of strict veracity, grateful, dis- 
Roribfs a person interested, kind to cows, careful of them, generous, a 

periormer oi sacrilices, and a priest, the sages pro- 
nounce to be a worthy object. But a present .should not be conferred 
on such as neglect rigid observances, or are ignorant of holy texts, or 
merely live by their class : for a stone transpoi is not a stope [over tlie 
stream] 


ANNOTATIONS. 

9. Gained by surpassing the opponent.] '^Umeadnating the Ijontest by 

demonstrating the proposition : having been ‘previou^y stated by the disp^itant, or 
be:ng generously given by the king, ^^ikishna. 

13. For illustration.] For an example of wealth gained by science without use 
of joint funds, frtkfshna and Achyuta. 

The error of Jprlkara and others.] Their mistake in supposing an acquisition to 
be subject to partition simply because it vas obtained by an unseparated co-parcencr. 
^rlktshna. 


^ ^'rlkrslipa and Acliyufa. 
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construction 
luted. 


re- 


16. The present 10- it is in right of his learning, that he is 

is given on ac- a fit object of gifts ; and unlearned men are unworthy 
count of learning, objects. 

17. Hence, what has b*‘en alleged hy some one, that the gains of 
science signily such gifts [only]* as are received on 

17. A different account of teticliing ; must be rejected as having been 

said foi» want of seeing the text above cited: and 
because the word science being derived from 

the root vld to know, signifies any knowledge [or skill.] 

18. As ^for what is objected by Qrikara, that " by pronouncing 

1 G n <\ » wealth received in presents to be the earning of science, 

objectionrepelled. receipt of presents, instruction oi pupils, and assistance 

in sacrifice, are confounded that is very futile ; 
since, altliough presents and the rewards of teaching and assist- 
ing in sacrifices, and other particular sorts, be connected as being equally 
gains of science ; yet the several sorts are not confounded : for still the 
rewards of teaching and of sncriiicing are not presents ; and it is an 
uncontested truth, tluit a black bull, a. red or a pied one, or other in- 
dividuals, though equally bulls, are not confounded. 

19. Accordingly, [as they are not confounded,*!* or because things 

generically similar are specifically different therefore,] 
10. llis argu- since [it may he asked] ^'how does the sage, by pro- 
meut refuted. uouncing what is received from a pupil or for officiat- 
ing as a priest to be the earning of science, fail in dis- 
criminating the rewards of teaching and of sacrificing ?’ the allegation 
[of their being confounJed,§] merely by way of offering an objection, 
must be rejected. 

20. K^ty^yana propounds the gains of valour, &;c. “ Wlien [a 

soldier] performs a gallant action, despising danger ; 
20. Gams of favour is slx^wn to him by his lord pleased with 

by Katyayana. action ; w hatever property is then received by 

him, shall be considered as gained by yalour. That 
and what is taken under a standard, are declared not to be subject to 


ANNOTATIONS. 

17. For waut of seeing; llie text above cited.] Meaning tbe text of Kcifyayana. 
(§ 1.) ^rlkrshna. 

It must be rejea .d as hiconsisteut with the sense of the above cited text of Yama. 
(§ 15.) Mahet^vara. • 

This commentator appears to Iiave read vachaniirtliAdarQanat 'from seeing the 
purport o( I he text f in place of vachaiuidar 9 aDat ‘for waut of seeing the text.’ 

18. By pronouncing wraith irerived in presents to be the earning of science.] 
frikara’s meaning is, tliat, if tlic IVc for assistance in sacrificing be a gain made through 
science, because it is by science that the man was fitted for officiating ; and if the reward 
of teaching and the receipt of presents be so likewise ; then all three, being the gains of 
science, are confounded. 




t Acbwda. 


t ^rikrslina. 


§ ^Irikxshna 
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distiibution. What is seized [by a soldier] in war, after risking liis 
fife for his lord and renting the forces of the enemy, is named spoil 
taken under a standard/* 

21. But wealth received on account of marriage 
is considered to be that which has been accepted with 
a wife. 

22. The meaning is, received at the time of ac- 
cepting a bride. 

and Vishnu state other sorts of 
propeity exempt from partition. “ Clothes, vehicles, 
ornaments, prepared food, water, women and furniture 
for repose or for meals, are declared not liable to dis- 
tribution.*” 

24. Clothes.] Personal apparel and raiment in- 
tended to be worn at assemblies. 

Vehicles.] Carriages or horses and the like. 

Ornaments.] Rings and so forth. 

Prepared food.] Sweetmeats, &c. , 

Water.] Contained in a pond or well ; as suited to use. 

Women.] Other than female slaves. 

Furniture for repose or for meals.] Beds and vessels used for eating 
and sipping [or drinking] and similar purposes. 

ANNOTATIONS. 

A black bull.] Kila, the term here used, signifies blue, and is frcquenlly em- 
ployed iu the sense of black ; but. the sort of bull intended by that term, in the selec- 
tion of a steer to be couseciated and let loose at obsequies and on certain other occasions, 
is one of a red colour, with brown head and tail, and with white hoofs and horns. 

A red one.] Kapila: When applied to a cow, this term signifies one of the colour 
of lac dye, with black tail and white lioofs. 

22. Received at tlie time of accepting a bride.] This is indefinite : for the same 
must be likewise understood of other property received in consequence of becoming a 
son-in-law. (Jrlkrshna. 

24;. Suited to use.] Adapted to employment. As much should be taken by 
each person as will supply his wants. There is not, in this instance, a restriction of 
equal shares. (Jlriktshna. 

Other than female slaves.] Since the partition of a* female slave is directed by 
Vthaspati, (“ A sinsfle female slave should be employed in labour, in tlie liuuse ol’ tlie 
several co-bcirs successively, the author says, ‘ other than female slaves.’ 

Pemale slaves.] Meaning women kept for enjoyment. Mahe9vara. 

Accordingly Gautama says, “No partition is allowed in the case of women con- 
nected [with one of the parceners].”^ Achyuta, 

Furniture for repose, &c.] The words arc yoga-kshema-prach4ran clia. The Rat- 
.1 - — — _ 

* Manu 9, 219. But not found in Vishnu’s Institutes. f Vide C. 1, § 10« 

t Vide Mitaksharii, C. 1. Sect. 4. § 22. 


21. Nuptial 
pre»eui8 explain- 
ed by the same 
author. 

22. Exposition 
of the text. 

23. Other sorts, 
not liable to par- 
tition, enumerat- 
ed by Manu and 
Yishrni- 

24. Explanation 
of the passage. 
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25. So VySsa : A place of sacrifice, a field, a vehicle, dressed 
25, Vy'isaenu- food, water and women, are not divisible among 

merafcea exempted kinsmen, though [transmitted] for a thousand gene- 
articles. rations. 

26. A place of sacrifice.] The spot, where sacrifices are per- 

g. I » r wealth obtained by sacri- 

tatiou of the^text y f^at has been noticed as being the earning 

of science. 


28. 

of llie passage. 


Meaning 


27. Thus K^ty^yana : The path for cows, the carriage road, 

^7 Kat d ana fbing which is worn on the body, 

specifies otfmf ex- should not be divided ; nor what is requisite for use, 
empted articles. or intended for arts : so Vfhaspati declares.” 

28. Requisite for use.] What is fit for each person’s use ; as 
books and the like in the study of the Vedas, &:c. 
That shall not be shared by ignorant bretliren. So 
what is adapted to the arts, belongs to artists ; not to 

persons ignorant of the particular art. 

29. Also Likhita : “ No division of a dwelling 

OQ n VI 1 takes place ; nor of water pots, ornaments, and things 

Likhita exempt general use, nor ot women, clothes, and channels 

certain articles. for draining Awiter. PrajSpati has so ordained.” 

30. A house, garden or the like, which one of the co-heirs had 
constructed within the site of the dwelling place, 
during the father’s life-time, remains his indivisible 
property : for his father has assented by not forbidding 

the construction ofii.(a) 

31. So, even property inherited from the paternal grandfather, 
31 Heredifary which has long been lost, and is not recovered by the 

property recover- rest through inability, or through aversion from [the 
ed is in certain efforts requisite for its] recovery, belongs exclusively 
cases exempt. father, if recovered by him on his own funds, 

and by his own labour ; and is not common property. 


30. riXp 
tion of the text. 


ANNOTATIONS. 

nakara expounds yoga-kshema the counsellor and priest; and pracli'ira thopaliifor 
cows and other cattle, &c. Achyuta. 

Tlmse terms are otherwise explained in the Mitakshara. C. ]. Sect. 4. § 23. 

28. As books, < ;.] If there be other effects of equal value witli the books, these 
shall be retained the learned brethren ; and other chattels shall be taken by the 
illiterate co-heirs. This must be iflferre4. Else, if tbe hereditary property consist in 
books only, the illKerate heirs might be deprived of subsistence, if they nad no right of 
participation. 

29. Things not of general use.] As books for illiterate persons and so forth, 
frtkrshria. 

Channels for draining water.] Raghunandana reads^ apam prachAra-rathyanAm 
* water, vessels and roads ;* in place of apam prachdrart hanara, ‘channels for draining 
water.* 


(aj Sec 1 Mori. Pig. 
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32. As declar- 
ed by Manu. 

Such property 
belongs to tlie 
person recoveriug 
It. 


32. Thus Manu ordains : If a father recover 
the property of his father, which remained unrecovered, 
he shall not, against his will, share it with the sons, 
since in fact it was acquired by himself.”* 


33. Property appei*taining to his father, not recovered by the 
sons; not retrieved by thent. The other readings, 
anavitpya and anav^pyam [in place of anav^ptam,] 

vlOil 01. LllO ^ *1 

are unioundea. 


84. Vrhaspati says, “ Over the grandfather’s property, which has 
24. Vfljaspaii been seized [by strangers] and is recovered by the 
declares property father through his own ability, and over [any thing] 
gwined or recover- gained by liiin through science, valour or the like, the 
ed exempt from father’s full dominion is ordained. He may give it 

ter the demise of at his pleasure, or he may defray his consump- 

the acquirer, it is tion with such wealth ; but, on failure of him, the sons 
equally divided. are pronounced entitled to equal shares.” 


35. Exposition 
ol* tbe text. 

36. And of the 
preceding pa^jsage 
(I 32.) 


35. Through his own ability.] The author thus 
indicates a separate personal exertion. 

3G. In both texts,* the term father” is indefinite 
for a reason [of the precept] is stated ; “ since in fact 
it was acquii'ed by himself.” (§ 32.) 


37. The rule 
is the same in re- 
gard to property 
recovered and ac- 
quired. Except 
land. 


37. Thus the rule must be understood in the 
instance of any such hereditary property, other than 
land, exactly as in the case of jiroperty not hereditary, 
but acquired by the man himself. 


38. ^^ankha propounds a special rule regarding land. Land, 
38. fankha inherited in regular succession, but which had been 
provides a rule for formerly lost, and which a single [heir] shall recover 
one case of land. solely by his own labour, the rest may divide accord- 
ing to their due allotments, having first given him a fourth part.” 


ANNOTATIONS. 

33. Tlic other readines are uiifoundcd.J For, according to one reading, some- 

thing must be understood ; and according to tlie other, .a term must be taken in a 
secondary acceptation, f^’i^fslina. • 

34, Equal shares.] The specifying of* equal shares forbids the deduction of a 
twentieth part for the eldest. Chudamani and ^liktslina. 

lie mav defray his consumption with such wealth.] All the copies, which have 
been collated, agree in reading bhogan chaiva tato dhanit ‘ he may defray liis consump- 
tion with that wealth.* But, in every other compilation, as the Ratnakara, Smtti- 
chandrikd, Kalpataru, &c,, the reading ’is bh^au instead of bhogan: ‘He may make a 
distribution of sucli wealth.* 


^ Mami; 9. 209. 
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39. By the term solely^’ the author intimate.?, that neither 

39, Theacquir- common funds were used nor joint personal exertions 

er has a fourth made. Still it does not become the separtate property 
part in addition to of the person retrieving it ; but a fourth part of the 
Ins own regular recovered must be given to him in addition [to 

his regular allotment :] by force of the word land ; and 
because there is no reason for supposing it to be vague. 

40. Consump- 40. ' Thus have been explained both, what is di- 

tion. visible and what is exempt from partition. 


CHAPTER VIL 


On the participation of sons Lorn after a partition. 


Manu, &c. de- 
clare, that a son 
born after parti- 
tion is heir to his 
father ; or shares 
with re-united 
bretliren. 


1. The share of a son born after the partition of 
the estate is now declared. On that subject Manu and 
NSrada say, “ A son, bom after a division, shall alone 
take the paternal wealth ; or he shall participate with 
such [of the brethren,] as are reunited with the 
[father.”]* 


2. If the father, liaving separated his sons, and having reserved 
2. Intcrpreta- for liimself a share according to law, die without being 
lion of the text. re-united with his sons ; tlien a son, who is born after 
tlie partition, shall alone take the father’s wealth ; and that only shall 
be his allotment. But, if the father die after re-uniting himself with 
some of his sons, that son shall receive his share from the re-united 
co-heirs. 


3. Gautama 
also pronounces 
liini heir to his 
father’s share. 


3. Thus Gautama says : A son, begotten after 

partition, takes exclusively the wealth of his father.”]* 


ANNOTATIONS. 

39. In addition. The meaning of the text is, ‘having given a fourth part of the 
land in addition, to > e persfon who recovered it, all the co-heirs, together with him, 
shall take equal shaies.’ It is not umderstood from the term “ the rest,” that a fourth 
part only shall be given to him ; for it would be an iinequHl rule, since the person, re- 
covering the land, would receive less tlian his co-heir, if there be one or two sharers 
unconcerned in the recovery, f rikrshna. 

2. Having reserved a share according to law.] It is thus hinted, that, if the father, 
through ignorance of the law, have made u partition in which he took a very small share 
for liimself, his son, afterwards begotten, shall receive a due allotment from the bre- 
thren. yrlktshna. 


Manu, 9. 21G. Narada, 13. 43. 


f Gautama, 28. 27. 
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4. Hs, of whom the conception was subsequent to the division of 
the estate, is a son begotten after partition ; being 
4. Exposition procreated by a person, who is separated [from co- 
of the passage. parceners :] for, without conception, there is no pro- 
creation. Therefore, if the sons were separated [from 
the father,] while his wife was pregnant but not known to be so, the 
son, who is afterwards born [of that pregnancy,] shall receive his 
share from his brothers. 


5. Not one only, but even many sons, begotten after partition, 
6. The same exclusively the paternal w^ealth. Thus 

if 


Vrhaspati says : The younger brothers of those, 

who have made a partition with their father, whether 
children of the same mother, or of other wives, shall 
take their father’s share. A son, born before partition, 
has no claim on the paternal wealth ; nor one, begotten 
after it, on that of his brother.” 


holds good, 
there be more 
than one such son. 
A passage of V i - 
haspati cited. 


6. One, born previously to the partition, is not entitled to the 
0 And ex- paternal estate : nor one begotten by the separated 
plained. A fur- father, to the estate of his brother. So the same 
ther passage quo- author declares : All the wealth, which is acquired 
ted. h)y the father himself, who has made a partition with 

his sons, goes to the son begotten by him after the partition. Those, 
born before it, are declared to have no right ; as in the wealth, so in 
the debts likewise, and in gifts, pledges' and purchases. 


7. Under the term all,” wealth, however considerable, whicli 
7. And expound- is acquired by the father, goes to the son begotten by 
ed. him after partition. 


8. A further 
passage cited. 


8. They have no claims on each other, except 
for acts of mourning and libations of water.” 


ANNOTATIONS. 

4. Shall receive his share from his brothers.] Tliis must he understood where 
the father remains separate, luvirig reserved for himself what ought to be reserved by 
him, and having given the residue to his sons. But, if the fatlicr be dead, the shares of 
him and of the brethren mttst be thrown together, and divided, according to law, by all 
the brothers. However, Chudamani directs a new partition by mixing the whole of the 
effects, although the father be living; because the double share, or other allotment 
reserved by him, was not according to law. In the case supposed, if a share were previously 
set apart for the child in the womb, the wife’s pregnancy being known, all shall parti- 
cipate in the father’s allotment [after his demise,] provided there be no son begotten 
after the partition. But, if the father himself, though apprized of the pregnancy, have 
given shares to his sons, in viruie of his power as owner; the child in the womb has no 
right to participate, since their property in those shares is complete : he has a right 
only to the father’s allotment; and, if there be a son begotten after the partition, he is 
entitled to partake equally with him. f^lktshna. 

6. Which is acquired by himself.] It is thus intimated, that what is acquired, 
throngli person vl labour, on separate lunda, by the father who is re-united after parti- 
tion with^ anoth*‘r son, belongs also to the son begotten after the partitioDi and not to 
the re-united parceners, ^'rikrshna. 
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9. And explained. ®y ^ifying “ A^ts of mouroing and UU- 

tions of water only the author excludes the remoter 
pretensions to a participation in wealth. 

10, This is appUeable onljy to the case of wealth acquired hy the 

10. If land. &c. from the grand- 

have been divided, lather, as land or the like, had been divided, he may 
and the son sub- take a share of such property from his brothers : for 
seqnently bom partition of it is authorised, [only] when the mother 
tal^ nevertheless becomes incapable of bearing more children. [Conse- 

* ® quently, since the partition is illegal, having been 

made in other circumstances, it ought to be annulled.*] 

11. That is declared by Vishnu : " Sons, with 
whom the father has made a partition, should give a 
share to the son born after the distribution.^’f* 

12. So YdjSavalkya ; When the sons have been 
separated, one afterwards born of a woman equal in 
class, shares the distribution. His allotment must 
positively be made out of the visible estate cor^ 
rected for income and expenditure.^*]; 

13. Since it disagrees with the ordinance, that 
he shall alone take the paternal wealth,** (§ 1.) it must 

relate to hereditary property, for the reason above- 
mentioned. 


11, Vishnu au- 
thori^s ilia parti- 
oipation. 

12. yijnavalk.Ta 
directs an allot- 
ment to be given 
out of the proper- 
ty forthcoming. 

13. That must 
relate to heredi- 
tary property. 


ANNOTATIONS. 

10. Land or the like.] A corrody and shares are intended by the terms '^or the 
like for gems, pearls, &c,, are similar to a man’s own acquired wealth. 9*^iktshQa. 

11. Must positively.] The particle vi is affirmative ; and what has been cpnaum’- 
ed is consequently excepted, ^^^ktshpa, &o. 

The particle signifies ‘or* and denotes a regulated alternative. If there be evi- 
dence of ttie income and expenditure, the allotment shall be made, out of the * visible 
estate if not, it must be grounded on a reference to the amount originally distributed. 
Maheqvara. 

The visible estate.] The wealth forthcoming. Achyuta. 

The remainder after allowing for income and expenditure : or Diat which is forth- 
coming. Maheqvara. 

13. Tor the ? Jtson abovementioned.] That which was stated; ‘becanse distri- 
bution is autborize(ik .^hen the mother becomes incapable, &c.’ Therefore, whether preg- 
nancy were known or not ; the partition being illegal, which has been made, of the 
grandfather^s estate, without the mother's being incapable of bearing more children, it 
ought to be amused ; and the two last cited passages will relate to the distribution of 
such property : but the preceding texts of Manu and the rest regard the father’s own 
acquired wealth. The cemtrary must not be supposed. i 

— . . ■■ ■' » I i » ii ' 

* t Vishuu, 17. 3. J Yijnavslkya, 2, 123, 
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CHAPTER VIIL 


On ike allotment of a share to a co-parcencr returning from 

abroad. 


1. The participation of one, who arrives after the distribution of 
, the estate, is next declared. On this subject Vrhas- 

of iax absent co- Whether partition have, or have not, been 

parcener is direct- made ; whenever an heir appears, he shall receive a 
ed by Vrhaspati, share of whatever common property there is. Be it 
to be delivered to debt, or a writing, or house, or field, which descended 

from his paternal ancestor, he shall take his due share 
of it, when he comes, even though he have been long absent.” 


2. ** If a man leave the common family, and reside in another 

country, his share must no doubt be given to his male 
2. Or to his descendants when they return. Be the descendant 

third, or fifth, or even seventh, in degree, he shall re- 
ceive his hereditary allotment, on proof of his birth and name.” 


ANNOTATIONS. 

1. Whether partition have or have not been made.] By the rest, who remain in 
the country. So tne text must be supplied, Achyuta. 

Whatever common property.] Which has descended from his ancestor. Achyuta. 

2. Or even seventh.] The particle “or** (va) connects this with other degrees 
not mentioned but included with the seventh. Therefore descendants, as far as the 
seventh in degree, returning from a foreign country, participate : not so the eighth or 
other remoter descendant. Accordingly, the text which expresses, that “ The right to 
participation ceases with the seventh “ person,** relates to tliis subject. 

Be he the third, or fifth, or even seventh.] The particle “ or** is here employed 
in an indefinite sense. If therefore, at the time of the demise of the ancestor and owner, 
a descendant, within the degree of great grandson, be the eldest of the male issue 
living; then, since the property devolves in regular succession on the progeny, the 
descendant, even beyond the seventh degree, may have a good title. But, if the eldest 
of the [surviving] male issue be the son of the great grandson ; then, since he is desti- 
tute of title, being debarred from offering a funeral oblation, his son, though fifth in 
descent, has not the right of succession. Achyuta. 

The foregoing is cited, without mention of the author’s name, by frihrshna, who 
replies, * That is not right : for, were it so, there would be no difference in the cases of 
one who remained at home and of one who wenf;,abroad ; and the text would con. 
scquently be superfluous. Accordingly a separate revelation must be presumed as 
the ground of that text. This should be considered by the wise/ 

The close of ^rfhfshria’s reply bears allusion to the sequel of Achyuta’s argument, 
in wh^i it is said, ‘ As for the supposition, that ,the rignts of thu^, fifth, &c. are 
4etennmed according to the greater or less distance of the place ; but, since the succes- 
sion is ordained to extend as far as the seventh in de^ee, it extends no further ; and 
accordingly another passage of law expresses, that inheritance stops beyond the seventh 
in descent : That is wrong, for it would be necessary to assume another foundation of 
it [in scripture ;] and tlie rule would be irrelevant, since no determination could be 
forufcd, as there is no geouud for selection of particular distances.* 
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3. To the lineal descendants, when they appear, of that man, 

whom the neighbours and old inhabitants know by 

3. On proof of ^j^ijition to be the proprietor, the land must be sur- 

rendered by his kinsmen. 

4. Under this text ; the heir [of a co-parcener] long absent shall 

4. Such proof take his due allotment, after making himself known 

is necessary. to the old inhabitants settled on all sides. 


5, Conclusion. 


5. Such is the participation of one arriving 
after a division. 


CHAPTER IX. 


On the participation of soiis by women of various tribes. 


1. Partition 
among the off- 
spring of marri- 
a^jes with women 
of different tribes. 


1. Partition among sons of the same father by 
different women ; some equal to himself by class, 
others married in the direct order of the tribes, is now 
described. 


1 . 


Marriage is allowed with women in the order of the tribes, as 
well as with those of equal class ; for Manu says, 
“ For the first marriage of the twice bom classes, a 
woman of the same tribS is recommended ; but for such, 
as are impelled by desire, those following are prefer- 
able in the order of the classes, A 9^dr^ woman only 
must be the wife of a ^ddrS ; she and a woman of his 
own tribe [are the only wives] of a merchant ; they 
two, and a woman of his own class, are alone eligible 
for a man of the royal [or military] tribe ; and those 
[three] and a woman of his own rank [may be wives] of a priest.”* 


2. Such mar- 
riages are autho- 
rized by Manu. 
Thefirst wife must 
he of equal class. 
Subsequent mar- 
riages may be con- 
tracted in the 
gradation of tlie 
classes. 


3. A Qtidra woman only.] The particle " only” is connected 
^ ... with every member of the sentence ; for that term, 

xposi ion xpressed immediately before, is understood with the 
words shq,” they two,” and those three.” The 
meaning is, that marriage in the inverse order of the 
tribes must by no means be contracted. 


3. 

of rhe text. 

Marriages ^ 
not allowed with 
women superior ; 


4. And are bla- 
xneable with wo- 
men inferior by 
class* 


4. But for such, as are impelled by desire, tiaese, 
&c.] This indicates an alleviation of offence, not en- 
tire exemption from blame. 


^ Manu, 3. 12,-13. 



6. likhita dedare, “"Wives must be espoused. 

6. CtwHt* and ” of like class are preferable for all persons.” 
cited. This is stated aa the principal rule. The succedaneous 
one follows : “ Four wives of a Brdhmana are allowed 
in the direct order ; three, of a Kshatriya ; two, of a Vai§ya ; and one. 


6. And explain- 


6. The numbers here steted, four/* &c. are in- 
tended to refer to the tribes. ' 


7. l^ai^bioasl 

shows, that mar- 
ria^ is here 
meant. 

8. Interpreta- 
tion of his text. 


regenerate man 
with a Cudri wo- 
man is reprobat- 
ed bj Manu and 
Vishrm : 


7. These women are wedded wives. So 
nasi shows : Four wedded wives of a Br^mana are 
allowed ; and three, two, and one, of the rest respec- 
tively. 

8. Of the rest.] Of the Kshatriya, &c. in their 
order, three, two, and one, may be allowed. 

9. Though [such a marriage be] in the direct order of the classes, 
Manu and Vishnu have strongly censured the union 

Union of a of a man of a regenerate tribe with a Qtidrii woman. 

“ Men of the twice bom classes, who, through inlatu- 
tion, many a woman of the low tribe, soon degrade 
their families and progeny to the state of Qtidrfis. 
According to Atri and [Gautama] the son of Utathya, 
he, who marries a 96dra woman is degraded instantly ; 
according to Qaunaka, on the birth of a son ; and, according to Bhfgu, 
on the birth of a son’s son. A Br^hmana, who has ascended the couch 
of a C6dr5 woman, sinks to a region of tonnent : or, if he have begot 
a child on her, he loses even his priestly rank.”* 

10, It thus appears, that the texts are applicable to the instance 
of Such a woman married in regular gradation. HSri- 
ta’s text also, which coincides with that of Manu and 
the rest, relates to a woman espoused. Thus he says, 
" No other is so saciilegioas, as is the husband oi a 
woman of the servile tribe; for that Brahmana is 
slain by the child, which he himself begets on her.’* 
Accordingly [since marria^ with a ^fidrS woman, and 
procreation of issue by her, are offences ;f] (/ankha 
omits the ^6drfi in describing a wife eligible for a 

Anti one of twice born man. A Br^hmani, a KshatriyS, and a 

Vai^yft are propounded as the allowed wives of a 
Brfihmana ; a Kshatriyfi and a Vai 9 y£, of a Kshatriya ; but a 
is ordained ihe only wife of a Vai 9 ya ; and a Qidrfi, o^ a ^lidra.” 


IQ. Though she 
be espoused sub- 
sequently to wives 
of oigber classes. 

A passage of 
H&rita confirms 
this; 


ANNOTATIONS. 

The numbers refer to the tribes.] Therefore, the marriage of a Br^mipa 
with fire or six Brdhmanfs is not prohibited. ^ ^ ' 

The meaning is, that five or six wives, similar to the hntbind himself in class, are 
not forbidden to a man of the sacerdotal or other tribe. Acb juta. 


* Manu, 3. 15* 
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11. But adul- Hence these evik do not ensue on the pro- 

tery with such a of offepring upon a 9Hdr& woman, not mar- 

woman is compa- ried to j^the Br£hmana] himself : but a venial ofience 
rativelj venial. is committed, and a slight penance is requisite, as will 

be shown. 

12. Manu propounds the distribution among sons of four classes. 

"‘Let the venerable son take three shares of the 

12, Parkition heritage; and the son of the KshatriyS wife, two 
among sons by shares ; the s6h of the Vai^yfi wife, a share and a half ; 

ous\dl4t?is p^ro- ^ share. Or 

pounded by Mauu. kt a person, conversant with law, divide the whole 

collected es^te into ten parts, and make a legal dis- 
tribution by this [following] rule : let the venerable son receive four 
parts ; the son of the KshatriyS, three ; let the son of the V&igy& have 
two parts ; and let the son of the 96dr4 take a single part.''* 

IS.Intwomodes Two mexies are propounded on the supposi- 

according to the Gi some [superiority oij good qualities [in the 

merit of the sons, sons belonging to regenerate tribes, + or in the ^ 

14*. On this subject Vishnu has delivered rules : “ If there be 

14. Vishnu has ^ Brfihpiana, by women of the four tribes, 

stated the distri- down to the concluding passage, “ On this prin- 
bution iu detail ciple, shares should be distributed in other cases 

^ likewise." II 


ANNOTATIONS. 

11- Not married to himself.] That is, married to another man. It does not, 
therefore, contradict what is subsequently said, ‘This passage (Mauu, 9. 178.) supppses 
the 9ddra to be unmarried.’ 

13. On the supposition of some good qualities.] In the sons belonging to the 
regenerate tribes. This phrase must be here understood. Achyuta. 

According to the good and bad qualities of the ^'udrVs son. Some say, on the 
supposition of some go^ qualities iu the sons belonging to regenerate classes. Crl- 
ktshna. 

Of the two modes, that, by which a greater portion is allotted to him, than by iho 
other, should be selected in favor of the person, who is superior in good qualities. 
Chudamapi. 

If the first mentioned be respectively superior in good qualities, the distribution 
must be made in ten parts. 

It should be 1 ;e understood, that he, who is superior by his good qualities, shall 
take out of the wj, ie estate the share allotkeO to a person of his tribe, according to the 
distribution iu tea parts : and the residue shall be taken by the rest, sharing it accord* 
ing to the distribution in seven and half parts ; but the share of him, who is superior 
in good qualities, must be omitted [in this further partition.] However, should the 
^/’udra’s son be superior iu virtue, the mode of allotment by seven and a half shares tttusk 
be followed : since he would have a less portion, if the mode of dbtribution in ten |uu:ta 
were observed. Mahe^vara. 

14. Down to the concluding passage.] Vishpu’s text has not been inserted by 
this author, through fear of prolixity. 

* Manu, 9. 161.-153. t Achyuta. J friktsbpa. 

§ Vishnu, 18, 1. H Vishnu, 18. 40. 
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15. The son ofaBrfihmana by a Kshatriyi wife, if eldest of all 

15 Beinc elder Wrth and superior in virtue, shall be an equal 
by birth, a aon sharer with the Br^hmana son : and tiie son of a 
shares with the Brfthmana, or of Kshatriya, by a Vai^ya wife, shall, in 
higher tribe : like circumstances, be an equal participator with the 
Bgreeab^toapw- Kshatriya son. Vihaspati directs: “The son of a 

^^one of^Baud- KshatriyS wife, being elder by birth, and endowed 
hayana. with superior qualities, shall have an equal share with 

the venerable son of the*Br5hmani ; and^ in like man- 
ner, the son of a Vai^ya wife shall share equally with the soldier.” So 
Baudhfiyana says, Of the sons by a woman of equal class and by one 
of the next inferior tribe, if this son of the wife one degree lower [than 
her husbandl^be [the most] virtuous, he may take the allotment of an 
eldest son. For a virtuous brother is the supporter of the rest.” 


16. Even the 16. It is thus shown, that the ^^dr^ likewise, 

^udnVs son has in similar circumstances, shall have an equal share 
that right. with the Vai^ya sou. 

17 But he has land, which has been acquired by the 

no rio*ht to land, father, through acceptance [of a pious donation,] shall 
according to Vr- belong to the son of the Br^hmani exclusively, not to 
hat Manu ; especi- the Kshatriya son andc the rest ; and the house, and 
ally a pious graut. hereditary held, appertain to the sons of regenerate 
classes, not to the (yhdras. So Vrhat Manu declares : [She sons of the 
Br^hmani shall take land which was received as a pious gift ; but all 
the sons of twice-born classes shall have the house, as well as the field, 
which has descended from ancestors.” 


18, All sons, belonging to regenerate tribes, have a right to here- 
18 Thou h acquisitions gained both by the paternal grand- 

other sous shwe father and by the paternal great-grandfather ; for it is 
other land. expressed without restriction, “ descended from ances- 

tors.” But, in the case of land obtained by acceptance 
[of a donation,] since the right of the Kshatriy/i’s son and the rest is 
denied, that of grandsons and other descendants [claiming through 
such sons’'^] is [properly^] unacknowledged. 


ANNOTATIONS. 

It is more fully cited by Achyufa as well at by 9dkt5bna : but the insertion of it 
in these notes is not judged necessary. ^ 

18. Grandson, &c.] The grandsons of the Ksbatriyi or other inferior wife. 

Is unacknowledged.] Dissent from their right is correct. So the sentence must 
be supplied. For, since the nearer relatite has no title, it follows, by reasoning a for- 
tiori, that the relatife’s relatife has none. 9^rikr8iipa. 


Ibid. 
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A pious grant 
is meant. 


19. This is declaim by Vrhaspati : “ Land, obtained by accep- 
tance of donation, must not be given to the sou of a 
Kshatriyft or otlier wife of inferior tribe : even though 
his father give it to him, the son of the Br^hma^i niay 
resume it, when [his father is] dead.” And thus [since 
the text of Vrhaspati has the same foundation,*] land, 
obtained by acceptance of donation, is the same which 

has been termed [by Manuf] land received as a pious gift (brahma- 
d4ya) : for the study of the Vedas (here signified by the term brahma,) 
and 4*6 knowledge of their meaning, have been propounded as qualifi- 
cations for the receipt of gifts. 

20. It is not land which has been received as a present, accord- 

ing to the text of Manu : To priests returned from 

^ mansion of their preceptors, let the king show due 

* respect ; for that holy mode of showing respect by 

kings, is pronounced unperishable.”J) Since this assumes the form of 
a token of respect. 

21 However, 21. Or else, this land is excepted by the one 

this may be also author, as the other is by the other, 
iateuded. 


22, But the land of a Br5.hmana is not universally a holy heri- 
22 But a Brail- (brahma-cTSya) : for it is expressly declared, that 

mani’s landed pro- sous of twice-born classes have a right to the heredi- 
pertv in general is tary field ; and the Qddra is alone excluded. So a 
not holy. passage of law expresses : “ The son, begotten on a 

96dri woman by any man of a twice-born class, is not entitled to a 
share of land ; but one, begotten on her, being of equal class, shall 
take all the property [whether land or chattels §]; thus is the law 
settled.”|l 


ANNOTATIONS. 

19* A pious gift.] In the phrase brahma-dayagata, iu the text of Vrhat Manu; 
which has been translated received as a pious gift.” 

As qualifications for the receipt of gifts.] Tor a proper object of donations is so 
described. (Vide C. 6. Sect. 2. § 15.) 

21. This is excepted by tlic one author as the other is by the other.] This, mean- 
ing a respectful present, is excepted by one, namely by Vrhaspati ; and land received in 
a pious donation, by tlie other, nRmely by Vtdha Manu. Hence, botli sorts descend 
from the father to the son of the Bnihmapi wife. ChudAmajji. 

This, which ' in the form of a respectful present, is excepted by one, namely, by 
Manu ; and the^^other, meaning land received as a pious gift, by the other, that is, hjf 
Vrhaspati: and thus both sorts of land, belong exclusively to the Brahmanfs son. 
^rikxshna and Achyuta. 

22. A Cudrl woman.] Properly 9udri is the wife of a fudra ; and 9fidr4 a 
woman of the ^udra tribe. (Vartika 1.— 2. on Pdiiini i, 1. 4.) But this distinction 
is not observed in the text here quoted. 

Being of equal class.] A son begotten by a 9^dra man on a 
Chfidamani and r ’ 

* ChMatnani. t ^rlktshna. t Mann, 7. 82, 

§ Chfidamani and priktshnar II Vihaspati cited in the Batnakara* 
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SS. The 9a(ir4*8 
80Q cannot inbe/it 
land however ao** 
quired. 


23. Since land only id mentioned, it follows, 
that a Qddri’s son has no right to land acquired by 
bis father, being of a regenerate tribe, through purchase, 
or through favour, or through any other means, 

24, A Qddra, being the only son of a Br^hmaina, is entitled to a 

24. Beinff the inheritance] : and [the remaining] 

■ ‘ two parts go to the Sapin^as,; or, on failure of them, 

to the Sakulyas, or, if there be none, to the person, 
who performs the obsequies. So Devala ordains: 
“ A Nish£da, being the only son of a priest, shall have 
a third part [of the herit^e] ; and let the kinsman, 
near or remote, who performs the obsequies [for the deceased, take the 
two [remaining] shares. 


only^onofaBrah- 
the child of 
the yMra woman 
takf s a third : ac> 
cording to Devaia- 


25. The son, begotten by a BrShmai;a on a Q^dri, is termed a 

25 Interpreta* The difference between the Sapinda and 

tion of thepassage. Sakulya (the near and the remote kinsman) will be 

explained [under the head of succession to the estate 
of a man who leaves no son.*] 

26. If a ^6dra be the only son of a Kshatriya or of a Vaigya, he 
26. Being the takes half of his estate ; and the next heirs, according 

only sou of a to the order of succession subsequently explained in 
Kshatriya or Vai- regard to the estate of one who has no male issue, i* 

as* provided ^b* shall take the other half. So Vishnu says, ‘‘A (^tidra, 
Vislmu. ^ being the only son of any twice-born man, takes 

Other heirs take half his property; and the other half goes where 
the residue. the estate of a childless man would devolve. 


27. Here the right to a third part, or the succession to half the 
estate, must be understood as restricted to the instance 
of a person endowed with science, morality and virtue. 
For Manu says, ‘‘ Whether he have sons, or have no 
sons, by other wives, no more than a tenth part must 
be given to his son by a 9^drtf wife/’§ Since more 
than a tenth part is by this text forbidden, although there be no son 
belonging to a regenerate tribe ; it appears, that the preceding text re- 
lates to an excellent only son by a womaiL As for the prohibi- 


27- If not vir- 
tuous, he has a 
tithe only, as de- 
clared by Manu ; 


ANNOTATIONS. 

Only son of any twioe-born man.] Here the term twioe-bom relates to two 
classes, the Kshatriya and theVaipya: not to the Brihmani; since Bevala, (§24) 
ordaining a third part of the Brabmarii’s estate [fdb the (Ittdra son,] opposes that con- 
struction. 9^fl^^hna and Achyuta. 

27. It must be explained, &c.] For it is said, ’ that only, which his father may 
give him, shall be his.* ^^Iktshpa. 

Through his father’s favour.] ' If that, which has been so received, be equal to a 
teath part, nothing more should be given to the (?hdr&’s son* (Iriktsbpa. 


* prlktshna, Vide C. 11, 

J Vishnu, 18. 32.-33. 


t C. 11. 

§ Manu, 9. 
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tion of his participating in the estate, as declared by Manu The 

son of a Brahmana, a Kshatriya, or a Vai^ya, by a 
Or no share, if woman of the servile class, shall not share the inherit- 
his father had Q;^ce : whatever his father may give him, let that only 

much property *’’) It must be explained as implying, 

that the property, received by him through his father s 
favour, amounts to a tenth part of the estate. 

28. A passage of Vrhaspati expresses, The virtuous and obedient 
son, borne by a Qiidra woman, to a man who has no 
28. But a bastard other offspring, should obtain a maintenance ; and let 
should have a kinsmen take the residue of the estate which 
.arn- signifies, that something should be given, to enable 
a riveliiiood ; bim to practise agriculture or some other profession 
as*^ Vrhaspati di- adapted to earn a subsistence; but to one deficient 
rects. in good qualities, food and other necessaries, as means 

of subsistence, may be given, in consideration of his 
A passage of behaving with humility and obedience like a pupil, 
auu Cl e . Thus a passage of Manu declares, A son, begotten 

througli lust on a Qudr^ woman by a man of the i)riestly class, is even 
as a corpse though alive, and is thence called a living corpse (pfira- 
^ava).”"!- These [twoj passages imply, that the QAdv^ woman is un- 
married. For a husband is enjoined to approach his wedded wife 
once in the proper season ; and conception takes place then only, not 

on subsequent intercourse. Thus Yiijilavalkya says, 
Also passages If a brother die without male issue, let another ap- 
of Ycijilavalkya, pvoach the widow once in the proper season and 

Manu ordains, ‘‘ Having espoused her in due form, she 
being clad in a white robe, and pure in her moral conduct, let liim ap- 
proach her secretly once in each proper season, until issue be had.*’§ 
The first intercourse being the cause of pregnancy, the mention of 
once” may be intended for a secular purpose : else, it must be sup- 
posed to be me^t for a spiritual end. Accordingly, in the practice of 
the world, months are counted from the day of the first intercourse, as 
well for regulating auspicious observances, as for determining the per- 
formance of cai'emonies restricted to particular months, as the Punsavana 
and Simantonnayana. Hence, the expression A son begotten through 

lust on a QudrS,” must relate to the child of an unmarried 9bdrA(a). 

, , 1 ■ ■! ■ . , 

ANNOTATIONS. 

28. Th t\^ passages.] The two texts last cited, friki'shna. 

That ^dra wom^n is uiirnarried.] Not married to any one ; but kept for 
sensual grat.xication. ^rlkrshna.^ 

Por a husband is enjoined to appro^iclihis wedded wife once, in the proper season,] 
Consequently, since a single intercourse in proper season, which is the cause of 
pregnancy, is enjoined, the procreation of a son, which is its consequence, is also en- 
joined : for the injunction was propounded for that very purpose, priktshna. 

Ceremonies restricted to particular months, as the Punsavana and Simantonnayana.] 

^ Manu, 9. 155. t Manu, 9. 178. 

t Not found in the institutes of Ydjiiavalkya. § Mann, 9, 70, 

(a) See 1 Mori. Dig. 310, note 6. — Ed, 

K I 
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29. But the son of a by a female slave or oth^r unmarried 

29. However woman may share equally with other sons, by 

consent of the father. Thus Manu says, “ A son, 
begotten by a man of the servile class on his female 
slave, or on the female slave of his slave, may take a 
share of the heritage, if permitted : thus is the law 
established*” (^>)* 

30. Without such consent, he shall take* half a share : as Y^jha- 
valkya directs : Even a son, begotten by a 96dra on 
a female slave, may take a share by the choice 
of the father ; but, if the father be dead, the 
brethren should make him partaker of half a 
share.”*!* 

eSl. Begotten on an unmarried woman, and having no brother, 
he may take the whole property : provided there be 
not a daughter’s son. So Y^jilav^kya ordains : “ One, 
who has no brothers, may inherit the whole property ; 
for want of daughter’s sons.”J But, if there be a 
daughter’s son, he shall share equally with him : for 
no special j^ro vision occurs : and it is fit, that the al- 
lotment should be equal ; since the one, though born of an unmarried 
woman, is son of the owner ; and the i>ther, tliough sj)rung from a 
married woman, is only his daughter’s son. 


Ihe bastard of a 
^‘ddra man by a 
V'ddra woman may 
inherit, conforma- 
bly w'iih a passage 
of Manu. 


30. Or he may 
take half a siiarc 
1 : — Yaj- 


31. He shall 
share equally with 
a daughter’s son, 
accoraing to Ydj- 
jiavalkja. 


ANNOTATIONS. 

The first of the ceremonies here named is celebrated at the close of the third month of 
pregnancy. It consists of the following prayer recited by the husband, addressing his 
pregnant wife. “ Male are Mitra and Varuna (the sun and the regent of the sea;) male 
are the twin sons of A 9 vint ; male are fire and air : may the child in thy womb prove 
male.” The recital of this prayer is preceded by burnt offerings of clarified butter. 
The other ceremony mentioned should be performed in the fourth, sixth or eighth 
month of the pregnancy. The husband decorates his wife’s head with minium, orna- 
menls and other articles, reciting divers prayers for a fortunate gestation. 

29. On <he female slave of his slave.] On the wife of Lis male slave, Chudamani. 
On the unespoused concubine of Ids male slave. Crikrshna. 

30. The brethren.] The sons by a wedded wife. Mahetjvara. 

31. Having no brother. His father having left no son by a wife. Achyuta. 

He being born of an unmarried woman and having no brother born of a wedded 
wife. M9hc<jvara. 

* Manu, 9. 179. f Yajilavalkya, 2. 134, 

See 1 Mori. Dig. 310: 7 Moo. I. A. Ca. 


J Y^jfiavalkya, 2. 185. 
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CHAPTER X. 


On flic participation of sons by ado2)tion. 


1 . PariH ion be- 
tween a legitimate 
son and an ap- 
pointed daughter. 


1. .If a true legitimate son be born after the ap- 
pointment of a daughter to raise up issue, the distri- 
bution to be made between them is here propounded. 


2 . 


2 . They share 
equally, 


According to 


Manu. 


Her appoint- 
ment described in 
another passage 
of Maun. 


In such a case, the appointed daughter and the legitimate son 
take equal shares : nor is the appointed daughter en- 
titled to a deduction of a twentieth pai*t in right of 
seniority. So Manu declares : '' A daughter having 
been appointed, if a son be afterwards born, the divi- 
sion of the heritage must, in that case, be equal : since 
there is no right of primogeniture for the woman.*’* 
For the appointed daughter does not herself perform the functions of 
an eldest son ; but, through her son, presents funeral oblations : as is 

hinted by Manu : “ He, who has no son, may appoint 
his daughter in this manner to raise up a son for him : 
saying, the child which shall be born of her, shall be 
mine for the purpose of performing my obsequies.”f 

3. It must not be supposed, that, if the appointed daughter first 

bear a son, and a legitimate son of her father be after- 
3 . Her son is wards born, ber son should have the allotment of an 
considered as a eldest son : for he is considered as a son s son(c). Manu 

intimates as much, saying, “ By that male child, 
whom a daughter, whether formally appointed or not, shall produce 
from an husband of an equal class, the maternal grandfather becomes 
grandsire of a son’s son : let that son give the funeral oblation and 
possess the inheritance.”:!: For the appointed daughter is as it were 
a son (putra) ; and her son is deemed a son’s son (pautra) ; and her 
father, to whom he thus appertains, becomes grandsire of a son’s son. 
Now there has not been any mention of a peculiar allottment in right 
of primogeniture for the son’s son. 

4. As for the text of Va^sh^ha, which declares the son of an ap- 

4. Ho is figura- pointed daughter to be an adopted son : This 

lively called } .1 damsel, who has no brother, I will give unto thee, 
in a passagii^ of decked with ornaments ; the son, who may be born of 
Va 9 ishtlia. be-my son,§”) whence it appears, that both 

ANNOTATIONS. 

4. One actually is such; and the other is so by his means.] Since both are 
pivers of the funeral oblation, the terms ‘figuratively a son* relate to both. The 
author declares the mode of it. One, namely the son of the appointed daughter, 

^ Manu, 9, 134. f Manu, 9. 127. J Manu, 0. 136. § Yar'^hi-lm, 17. 16. 

(c) Sec 1 Mori. Dig. IS n. 


LAW-BOOKS. 


the appointed daughter and her son are [denominated] sons : this de- 
signation of him as a son must, (since it contradicts Manu ; and since 
the oblation of a funeral cake is the only quality of a son, which he 
possesses ; be figurative : for, through him, the appointed daughter, offers 
the funeral oblation ; and thus one actually is such, and the other is so 
by his means. 


5. The distribution beforementioned must be understood in the 
5, This is res- case where the legitimate son and the appointed 
tricted to equal daughter are of the same tribe : but, if they be of dis- 
class. similar classes, a distribution between them must be 


Else the true 
son has the allot- 
ment of his tribe. 


made as between legitimate sons appertaining to differ- 
ent classes : for the true son and the appointed daugh- 
ter are equal. 


G. But, if a daughter, being actually appointed, become a widow 
6 If she be without having borne a son, or if she be ascertained 
barren or awidovv, to be barren, she has not, in that case, a right to her 
the appointment father’s wealth : since the appointment was made for 
gives no right. the sake of a son, who may perform obsequies ; and, 
on failure of that, she is similar to any other daughter. 

7. In a partition among sons of the wife and the rest with a true 
7. Other adopt- legitimate son, such of them, as are of the same class 
ed sons, sharing with the [adoptive] father and superior by tribe to the 
with a true sou. true son, whether they be sous of an appointed daugh- 
ter, or issue of the wife, or offspring of an unmarried damsel. 


ANNOTATIONS. 

actually offers the oblation ; the other, or the appointed dangliter, docs so, through him; 
that is, throu'^h the sou of the appoiuted daughter. Chudciinaiii. 

One.] The son of the appointed daughter. The otlier.] The appointed daughter 
considered as a son. By his means.] By means of her son. ^rikislina. 

One.] The son of the appointed daughter. Tlie other.] The appointed daughter, 
considered as a son. If the reading be (feminine instead of masculine) anyasyah for 
anyasya, the sense is, ‘ another, napiely the appointed daughter.' Acliyuta. 

One actually.] The true legitimate son is of course, in right of his birth, a son. 
The other.] The son of the appointed daughter. By these means.] By presenting a 
funeral oblation like a son. Mahe^vara. 

6. She is similar to any other daughter.] It is thus intimated, that, as in the case 
of a barren daughter, who was not appointed, the next heirs take the inheiitance ; so 
they do, in the instance ot such a daughter, who had been appointed. ChuJlcimam and 

7. Superior by tribe to the true son.] If the true son be issue of a woman of the 
military or of the commercial class ; then, flic son o£ the wife, or other subsidiary son, 
being born of a Brahmani, is superior by tribfe. Chudcimapi. 

Son of an appointed daughter.] Since the appointed daughter herself is equal to 
the true legitimate son, she is not included in this enumeration. Cliudamani. 

Begotten by hirnself.] “ Issue begotten by a man himself’ comprises 1st, the 
aurasa, or true legitimate son ; 2d a paunarbhava, or son by a twice married woman ; 
3d, a p^raqava, or sou of a priest by a woman of the servile class ; 41 h, the putrika, or 
appointed daughter : these are all begotten by the man himself. Issue procreated by 
another man” intends the kshetraja, or son of the wife and so forth. “ Sons received 
for adoption” are 1st, datia, a son given; 2d, krita, one bought; 3d, sahodlia, Ihc son of 
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or secretly produced, or abandoned [by the natural parents,] or. receiv- 
ed with a bride, or bom of a twice-married woman, or given^ self- 
given, or made, or bought ; shall be entitled to the 
Take a third ; third part of the share of a tme son. So Devala, after 
according to De- having described the twelve sons, expressly declares, 

'' These twelve sons have been propounded for the 
purpose of offspring : being sons begotten by a man himself, or pro- 
created by another man, . or received [for adoption,] or voluntaiily 
given. Among these, the first six are heirs of kinsmen, and the other 
six inherit only from the father : the mnk of sons is distinguished in 
order as enumerated. All these sons are pronounced heirs of a man who 
has no legitimate issue by himself begotten : but, should a true legiti- 
mate son be afterwards born, they have no right of primogeniture. 
Such, among them, as are of equal class [with the father,] shall have a 
third pari tos their allotment : but those of a lower tribe must live de- 
pendent on him supplied with food and raiment”(a). 

8. The true legitimate son and the rest, to the number of six, are 
8. Six heirs to not only heirs of their father, but also heirs of kins- 

kinsmen ; and six men ; that is, of Sapindas and other relations. Tlie 
heirs to the adopt- others are successors of their [adoptive] father, but 

not heirs of collateral relations (Sapindas, &c.) 

9. They take the whole ostate of a father, who has no legitimate 
issue by himself begotten ; but, if there be a true son, 
such of tliem, as are of the same tribe with the father, 
take a third part (6). 

10. Since the appointed daughter is equal to the 
true legitimate son, the same order of distribution 
must be observed in her case. 

ANNOTATIONS. 

a pregnant, bride ; 4th, kanlna, a son born of an unmarried damsel ; 5th, krtriina,.a son 
made. “ Voluiiiarily given” signifies presented unsought: comprehending 1st, the 
apaviddha, or son rejected [by his own parcurs]; 2d, sv«yamupagata, one who comes 
ot his own accord ; and 5aly, gudhofcpanna, a son secretly produced, ^'rikrshna and 
Ach^uta. 

Among these, the first six are heirs.] The first six, from the true legitimate son 
to the son rejected by his natural parents, are heiis of kinsmen ; that is, of uncles and 
the rest. The others, fiom the son of a pregnant bride, to the son bought, are heirs of 
the [adoptive] father alone. Mahe^vara. 

Such among them as are of equal class.] The Ksbetraja or issue of the wife, being 
son of a Bnih ma by a Brahmanf, is superior by tribe compared witli the legitimate 
issue of a wife, and belongs to the same class with the [adoptive] father. So, 

in other inst,*nces. frikfshna. • 

10. The same order of distribution. J If there be an appointed daughter,* tlie 
rest share a third part only. Chudamani. 

The same order of distribution, that is, the allotment of a third part, which has 
been directed for them at a division with the legitimate son, takes effect at a partition 
with an appointed daughter. Bor this very reason, the appointed daughter is exhibited 
first in the enameration of twelve sorts of sous, f rikishna. 

' ■ I I 1 11 II ■■ ■ - ..' I I ■ — ,1 , 

* This commentator appears to have read putrikayam api instead of putrik^ya api. 

((f) See 1 Strange, H, L. 08.— iSlr/, (6) See 1 MOrl. Dig. 30?.— ZiV. 


9. They share 
with a true sou. 

10. Also with the 
appointed daugh- 
ter. 
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11. But those [adopted sons,] who are inferior by class to the 
father, yet superior to his legitimate son, shall take 
11. Another the fifth or the sixth part of a legitimate sons share, 
allotottcut stated, according to their good qualities, or the want of such 

B Mauu qualities.* Thus Manu says: ‘^Let the legitimate 

^ ’ sons, when dividing the paternal heritage, give a sixth 

part, or a fifth, of the patrimony to the son of the wife.'’f 


12. Since all adopted sons are, in Devala’s text, (§ 7.) equal to 
the wife’s son, the term Kshdtraja (son of the wife) is, in Manu’s text, 
indefinite [and comprehends other descriptions of sons.] 


IS. But such as are inferior by class to the father, and to their 
brother, his legitimate son, are entitled only to food 

13. rood and and raiment. So Manu declares : “ The legitimate son 

of his father’s estate : but, for the sake 
should give a* maintenance to the rest.”:|: 
by Manu ; and by Thus KStySyana says, “ If a legitimate son be born, the 
Kdtydyana. rest are pronounced sharers of a third part, provided 

they belong to the same tribe [with the father ;] but, if 
they be of a different class, they are entitled to food and raiment only.” 


14. The term the rest” in the text of Manu, as well as the 

_ phrase '4f they be of A. different class” in that of K^- 

of the ua^ssaaes^^ tyiiyana, signify one of inferior tribe : conformably 
01 the passages. ^ ^ 


15. Manu 

15. Special case 
of a true son and 
a son of the wife 
stated by Manu, 


states the distribution between a true son, and the 
issue of the wife produced without due authority. 

If there be two sons, a legitimate one, and the son 
of a wife, claiming the estate of the same person, each 
shall take the property which belonged to his father ; 
and not the otlier.”§ 


ANNOTATIONS. 

11. According to their good qualities, &c.] According as they have good quali- 
ties, or are deficient in them. In fact, it is fit, that the adopted son, inferior by class 
to the father, but belonging to the same tribe with the legitimate son, should have a 
sixtl\ part ; or, if he belong to a superior tribe, a fifth ; else, no allotment being speci- 
fied for one inferior to the father but equal to the legitimate son, there would be a defi- 
ciency in the provisions of the law. 

12. Since all are equal.] Tor equal allotments are propounded for them. ^*rl- 
ktshna. 

13. Pity.] Commiseration : for the sake of<hat. Therefore his own choice, not 
Ih^ir right, is the motive for giving them a maintenance. Here maintenance signifies a 
subsistence, frlkishna. 

Sharers of a third part.] The Mitakshara, with certain other authorities, reads ‘ a 
fourth part.* See Mitakshard on ioheritance C. 1, Sect. 11. § 25. 

* *tnd Achyuta notice a variation in the reading, (Gunavadsigunatay.^i, 

and Gupavadagunapekshaya,) which does not, however, make any material difference in 
the sense. + Manu, 9. 164. 

f Manu, 9. 163. § Manu, 9. 162. 
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16. Let each receive the wealth of him, from whose seed he 

sprung : and let not the other take it, who ^rung 

16. Exposition from the seed of another person. Accordingly Nfoada 

of the text. says, “ If two sons, begotten by two fathers, contend 

for the wealth of the woman, let each of them take 
^ that which was his father’s property ; and not the 
other.”* 

17. The wealth, appertaining to the woman, which was given to 

her by the respective lathers, let the son of each father 

17. And cx- severally take : and not the other. It would be need- 

plaiiied. , , , 

less to enlarge. 


CHAPTER XL 


On succession to the estate of one who leaves no male issue, 

SECTION I. 


On the WidoiD^ right of succession, 

1. Opinions 1. In regard [to successionf] to the wealth of 

vary as to tlie or- ^ deceased person, who leaves no male issue, authors 

on failure of male disagree, in consequence of finding contradictory pas- 
issue. ' sages of law. 

2. Thus Vrhaspati says, In scripture and in the code of law, as 

3 Vrhasmti ^ popular practice, a wife is declared by the 

declares the wife ^ise to be half the body of her husband, equally sharing 
to have a prefera- the fruit of pure and impure acts. Of him, whose 
ble title ; before wife is not deceased, half' the body survives. How 

then should another take his property, while half his 

person is alive ? Let the wife of a deceased man, who 
left no male issue (a) take his share, notwithstanding kinsmen, a father, 
a mother, or uterine brother, be present.:!: Dying before her husband, a 

ANNOTATIONS. 

17. Tho/ <alth appertaining to the woman.] The wealth of the woman, in N^ra- 
da’s text, sign^ /Cs property which has come into her hands [by inheritance.] For, if it 
were her own peculiar property, they Would have equal shares of it- Mahe 9 vara. 

3. Partaker of his consecrated fire.] After her decease her body is burnt with 
lire taken from his consecrated hearth. Mahe9vara. 

* Manu, 9. 101. and cited from his institutes by numerous compilers; but referred 
*by Jimuta-vahaiiaand Kaghunandana to Narada. It is not, however, found in the insti- 
tutes of this author. 

f prikrshija. J Vide infra. § 54, 

(i/) See 0 Moo. I. A. Ca. 444 .- 1 Strange, H. L. 134 : 1 Mori. Dig. 282, 312— -At/. 
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virtuous wife partakes of liis consecrated fire : or, if her husband die 
[before her, she shares] his wealth ; Hihis is a primeval law. Having taken 
liis moveable and immoveable property, the precious and the base metals, 
the grains, the liquids, and the clothes, let her duly offer his monthly, 
half-yearly, and other funeral repasts. With presents offered to his 
manes, and by pious liberality, let her honour the paternal uncle of her 
husband, his spiritual parents and daughter’s sons, the children of his 
sisters, his maternal uncles, and also ancient ‘and unprotected persons, 
guests and females [of the family.]* Those near or distant kinsmen, 
who become her adversaries, or who injure the woman’s property, let the 
king chastise by inflicting on them the punishment of robbery.” 


3. By these seven texts Vrhaspati having declared, that the 
3 vridow whole wealth of a deceased man, who had no male 

succeeds to lier issue, as well tlie immoveable as the moveable proper- 
husband if there ty, the gold and other cfiects, shall belong to his 
be no sons. widow, although there be brothers of the whole blood, 

paternal uncles, [daughtei’s,“f"] daughter’s sons and other heirs ; and 
having directed, that any of them, who become her competitors for the 
succession, or who themselves seize the property, shall be punished as 
robbers ; totally denies the right of the hither, the brothers and the rest 

to inherit the estate if a widow remain. 

« 

4. In like manner Yajnavalkya says, ''The wife and the daugh- 

ters, also both parents, brothers likewise and their 
. sons, gentiles, cognates, a pupil and a fellow-stu- 

in Yajnavd ya s ^ failure of the first among these, the next 

in order is indeed heir to the estate or one, who de- 
parted for heaven leaving no male issue. Tliis rule extends to all per- 
sons and classes.’’^ Thus affirming the right of the last mentioned on 
failure of the preceding, the sage propounds the succession of the widow 
in preference to all the other heirs. 


5. So Vishnu ordains : " The wealth of him, who leaves no male 

6 And first is *, on failure of her, it devolves on 

Yisimu’s. daughters ; if there be none, it belongs to the father ; 

if he be dead, it appertains to the mother ; on failure 


ANNOTATIONS. 

Let her duly offer.] The causative verb is used in the oiiginal, with the sense of 
the simple verb, according to the remark of ChiidLamani and (prlkrshna. 

Monthly, half-yearly, &c.] The text is read by Achyuta “ yearly, balf-yeaily” 
vatsa slian-masikadilcam ; and he notices as a variation the other reading, “ montliij, 
half-yearly’* m^a-shanmfisikiidikam. llagbunaifdana on the contrary states the former 
as a variation, considering the latter as the common reading of the text. 

3. By these seven texts.] The passage above cited comprises seven stanzas. 

4. Leaving no male issue.] This implies failure of son, son’s son, and son of the 
grand-son. Ifor these are equally givers of funeral oblations at periodical obsequies. 
Ifagh. D'lya-tatva. 

5. Devolves on daughters.] Some copies of Jirauta-vahana insert a sentence ; 
“ If there be none, it descends to daughter’s sons.” This clause is not noticed by 


* Yidc infra, § 63. 


f Cliudamani. 


f YAjfiavalkya, 2. 136. — 137. 
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of her, it goes to the brothers; after them, it descends to the brother's 
sons ; if none exist, it passes to the kinsmen (bandhu ;) in their default, 
it devolves on relations (sakulya) : [failing them, it belongs to the 
pupil :*] on failure of these, it comes to the fellow student : and, for 
want of all those heirs, the property escheats to the king ; excepting 
the wealth of a BrShmana.”f 


6. By this text, relating to the order of succession, the right of 
6 The pass- widow, to succeed in the first instance, is declared, 
ages above cited If must not be alleged, that the mention of the widow 

is intended merely for the assertion of her right to 
wealth sufficient for her subsistence. For it would 
be irrational to assume different meanings of the same 
term used only once, by interpreting the word wealth as signifying the 
whole estate in respect of brotliers and the rest, and not the whole 
estate in respect of the wife. Therefore, the widow’s right must be 
affirmed to extend to the whole estate. 


do Dot allot her 
a mere subsis- 
tence. 


7. Butherhus- 
band’s share, as in 
a passage of Vxhat 
Manu. 


7. Thus Vxhat Manu says, The widow of a 
childless man, keeping unsullied her husband’s bed, 
and persevering in religious observances, shall present 
his funeral oblation and obtain [his] entire share.” (6) 


8. ‘‘ His^’ is repeated or understood from the words “ his funeral 

oblation for that term alludes to her husband. The 
8. Exposition meaning therefore is, ^ the wife shall obtain her hus- 
of the text. band’s entire share not ' she shall obtain her own 

entire share for the direction, that ' she shall obtain, 
would be impertinent, in respect of her own complete share. Since the 


ANNOTATIONS. 

Vishpu’s commentator; nor inserted by various compilers, though it be admitted by 
Kaghunandana, who also makes another addition in a subsequent part of the text, res- 
pecting the pupil. 

If there be none, it belongs to the father; if he be dead, it appertains to the 
mother.] In the text, as it is eiuiibited in the Ratnakara, Chintamani, and other com- 
pilations, these sentences are transposed : a reading which is censured by Ach^uta and 
^rikts^a commenting upon this passage. 

If none exist, it passes to kinsmen; in their default, it devolves on relations.] 
The words bandhu and sakulya, here translated kinsmen and relations, are read in this 
order by the scholiast of Vishpu and by the author of the Kalpataru and moat other 
authorities But the terms are transposed iu the Madanaratna. Either way, the 
same orde- of succession is intended ; first the near kindred, sapin(ks, and sagotras ; 
and last tP'/ remoter kindred. 

7. His entire share.] In the comjnentary on Jlmuta-v^hana which bears Raghu- 
nandana’s designation, another reading of the text is noticed : viz., kxtsnam artbam 
‘the entire estate’ instead of kttsnam anqam ‘ the entire share.* That reading is coun- 
tenanced by the Ratnakara and Chintamapi; and if it be the genuine text, the whole of 
Jimuta-v^hana’s argument in the subsequent paragraphs (to § 13) falls to the ground. 
But the Vlramitro&ya and Smtti-chandriki agree with Jlmuta-v^hana in the reading 
of this passage. 

* Ragb. Daya-’tatva. t Vishnu, 17, 1. — 13. 

(^) See 1 Strange, H. L. 121 ; 1 Mori. Dig. 306, 
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mtention of the teict is to declare a right of property, it ought hot to be 
ittteipreted as declaring such right in regard to the personas own share ; 
for tnat is known already from the enunciation of it as that person's, 
shai^e, [and it need not therefore be declared.] 

9. Nor should it be said, that the mtention of the text is to 
9 A different *^^^^orize the taking [or using] of the goods, [ not to 

ihte^retation. declare the right of property ;*] for the taking or using 

of one's own propeity is a matter of course. 

10. Nor can the text be supposed to intend a positive injunction 

[that she should take her own share, “f.] For its pur- 

10. The text would be spiritual ; and, if it were an injunction, 

18 no injuuc ion. ^ person who commanded and other particulars [as sin 
in the omission &c.J] must be inferred. 

11. It is alleged, that, as in the passage, let a son, who is 

11. Nor can neither blind nor otherwise disqualified, take an entire 
it intend the allot- share," [the meaning ivS,||] not ‘ his father's entire share, 
ment of a share, but " his own complete allotment so, in this instance 

likewise, the terms are [interpreted as§] relative to 
the widow's own complete allottment. That is not accurate ; for since 
there is no such passage of law as that stated, the example is imperti- 
nent ; or admitting that there is, still, since for the reason before men- 
tioned it would be impertinent as a precept, [the alleged examplelT] 
will be rightly interpreted as relative to the father’s share. 

12. Accordingly [since the scope of the precept cannot be to 
12 Authors declare a right of property in a person’s own wealth ;**] 

are not at the sages do, in all instances, propound the right of a 
pains of declaring; different person [as heir,] to the wealth of another 
a mans right of [who is his predecessor;] for example, that of sons to 
property in that paternal estate ; and that of widows and the rest 

to the goods oi a man who leaves no male issue ; and 
so in other cases. They do not needlessly bid a person take his own 
share. 

18. It is alleged, that by the mention of the relative, the corre- 

13. The text lative is suggested ; and thus, when the word mother 
does not intend is [singly] employed, it is not understood to intend a 
her share. stranger’s mother. This objection is irrelevant ; for 


ANNOTATIONS. 

9. Taking.] Such taking as consists injdispo^l ttt pleasure, ^l ikrsh^a. 

11. Relative to the father’s share.] Maheqvara criisurea this reading, (which ia 
fshna's,) and substitutes for pitran 9 c 1 pdksham, patya» 9 ^pek 8 ham ‘ relative the 
husband’s share.’ On this reading, the whole passage must be translated, ‘ since for 
reasons before mentioned it would be impertinent as a precept, [the text § 7] will be 
rightly interpreted as relative to the husband’s share.* 


^ ^Jrikrshna. f frlkrshna. 
Chudatnani and x\^*hyuta. 


f Chudamani, 
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the maxim is applicable where the correlative is not specified : and 

thus, ii is said call Dittha’s mother/' neither the ^ 

messenger, nor of the sender, is supposed to be meant. In like man- 
ner, since the correlative is here indicated by the pronoun in the 
phrase, his funeral oblation." how can [the word share*] refer to the 
vdfe ? And the incongruity of supposing the text to be an injunction, 
has been already shown (§ 10.) 

14. Conclusioa Therefore, it is demonstrated, that Vrh^,t 

in regard to the Manu (§ 7.) declares the widow's right of taking his 

interpretation of [that is, her husband's^] entire share(a). 
the passage (§ 7.) 

15. Passages of various authors, which declare the contrary of the 

16. Text of an widow’s right of succession, are the following. Qbji- 
apparent contrary kha, Likhita, Paithinasi and Yama say, “ The wealth 
import occur : viz. of a man, who departs for heaven, leaving no male 
a parage of fan- < issue, goes to his brothers. If there be none, 
kha,Paithina8i,&c. farther and mother take it ; or his eldest 

kinsman (sagotra), a pupil, (6) or a fellow student." 

16. Which pre- 1*^ contradiction to the preceding text 

fers the brothers the succession of the father and another, if there be 
and the parents to no brother, or that of the wife, if they be both dead, 
the wife. is propounded. 

17. So Devala ordains : Next let brothers of the whole blood 

17 Also a ass- heritage of him who leaves no male issue, 

age of oTvala.^^^ daughters equal [as appertaining to the same tribej] ; 

or let the father if he survive, or [haif§] brothers be- 
longing to the same tribe, or the mother, or the wife, inherit in their 
order. On failure of all these, the nearest of the kinsmen succeed." [| 


ANNOTATIONS. 

Vtbat Manu declares the widow’s right of taking her husband’s entire share.] 
On failure of male issue, the widow succeeds to the whole estate, whether joint or seve- 
ral, and consisting of immoveables or moveables. So J imuta-vdbana and the rest main- 
tain. However, [Vacheapati] Misra holds, that, in the case of separate property, the 
widow inherits ; but, in the instance of undivided wealth, the brothers are ^ira, and the 
widow only shares food and raiment. Ka9ir4ma on Ddya-tatva. 

16. Eldest wife.] In the Kalpataru and Hatnikara the text is read patnl yd’jyeah- 
tha ‘ a wife ot eldest that is, according to CbandeQvara’s interpretation, * fuliUling some 
but not all le duties of a faithful widow.* This reading is noticed in Raghunan^a’s 
commentary, but with a different interpretation; viz., ‘youngest wife.’ In the Virami- 
trodaya the text is written jyeshtha v4 patni ; which removes all ambiguity, and con- 
firms the version of Jimuia-vdhana’s reading, patni v6- jycshthd. 

17, If (dhriyamana) he survive.] Being alive. Ragh. Daya tatva. 

Being capable of the succession. This excludes one degraded or otherwise dis- 
qualified. 9^ikishna and Ea^irdma. 

* f Chudftoiaiu, and Mahe 9 vara. % (^iktsluia and 

§ Chfidimani, &c. ll Vide infra. § 6. § 6, 

See 1 Mori. Dig. 316. (^) 1 Mori Dig. 330. 
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18. Which IB. Here the contradiction is, the brother being 

places thebrothcrs placed first of all the heirs, and the widow last. 

first and the widow 

last. 


19. Some reconcile the contradiction by saying, 
that the preferable right of the brother supposes him 
either to be not separated or to be re-united ; and the 
widow's right of succession * * * § is relative to the estate 
of one, who was separated from his co-heirs, and not 
re-united with them. 

20 . That is contrary to a passage of Vrhaspati, who says, Among 
would l^J'others, who become re-united, through mutual affec- 
rontradict Vfhas- after being separated, there is no right of seni- 

pati. ority, if partition be again made. Should any one of 

them die, or in any manner depart [by entering into a 
religious order,*] his portion is not lost, but devolves on his uterine 
brother. His sister also is entitled to take a share of it. This law 
concerns one who leaves no issue, nor wife, nor parent. If any one of 
the re-united brethren acquire wealth by science, valour, or the like, 
[with the use of the joint stock]*,] two shares of it must be given to 
him, and the rest shall have each a shai*e.”J 


19. That can- 
not be reconciled, 
referring the bro- 
ther’s succession 
to the case of uni- 
on, and the wife’s 
to the instance of 
separation. 


21. Here, since re-union of parceners is specified at the beginning 
21 "WTio inti- close, of the text, the intermediate passage, 


his share is not lost, but devolves on his uterine 
brother,” must be understood as relating to a re-united 
parcener. And the author, saying this law concerns 
one who leaves no issue, nor wife nor parent,” declares 
the right of a re-united uterine brother as taking effect 
on failure of son, daughter, widow and parents. How then does [the 
re-united brother§] bar the wddow s title to the succession ? 


mates the wife’s 
preferable right 
in the instance of 
re-united bre- 
thren. 


ANNOTATIONS. 

19. Some reconcile the contradiction by saying.] The doctrine of the Maithila 
school is here stated. Mahe^vara* 

20. His sister also is entitled to a share.] His unmarried sister, whose father is 
deceased, is entitled to take out of her deceased brother’s share, a portion or allotment 
to defray the expense of her marriage. But, if it cannot be defrayed with that, she 
may likewise take from the surviving brother. Mahe^vara. 

If unmarried, she takes a portion sufficient to ^defray the charges of her nuptials. 
If a widow, she receives a maintenance. Achjruta. 

Some say, that, if she be a widow, she receives a maintenance, f^lkfsl 


* ^'rlki’shna and Achyuta. 

t Cbud^mani. 

J In this passage, (as it stands in the Ratn^ara and other compilations, there arc 
several variations of the reading ; but not materially affecting the sense. 

§ MahcQvara. 
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22. Besides the text expresses, that ‘'his share is not lost;” and 
The text expression is pertinent in regard to unsepaj:uted 
must relate to re- parcenera and re«united co-heirs, since the lapse of the 
united co-heirs. share might be supposed, because the property, being 

intermixed with another brother’s effects, is not seen 
apart ; but, the property of a separated co-heir being distinctly perceived 
in a separate state, what room is there for supposing its lapse? Therefore, 
these texts [of Vrhaspati ^ vide § 20] relate to re-united co-heirs. 


23. Moreover, the inference, that the texts of ^ankha and others 

9 ^ TiiA abovG citcd, (§ 15 &c.,) which declare the preferable 

ine propos- • i ^ i t — a i. 


cd mode of recon- 
ciling the seeming 
contradiction(§19} 
is unsupported bj 
positive texts. 


right of the brother before the widow and the rest, 
relate to a re-united brother, [as well as an unsepara- 
ted, one,*f*] must be drawn either from the authority 
of a text of law or from reasoning. Now it is not de- 
ducible from a text of law ; for there is none which 


bears that meaning expressly ; and the passages, concerning the succes- 
sion of the re-united parcener (sect. 5. §13.)<;ontaining special provisions 
regarding the brother’s succession, cannot intend generally the right of 
a brother to inherit [to the exclusion of a widow. |] 


24. Since the texts of Vrhaspati just now cited (§20) contradict 
24 The prcced- inference ; for the brother s right is there declared 

ing passages (§15, to take effect, ift. the case of re-union, on failure of son, 
&c.) do not relate daughter, widow and parents ; brethren not re-united 
to unseparated & must be the subject [of those passages of Qankha, &c., 
re-united co-heirs. ^ ^ That alone is i*ight ; and they do not relate to 

[unseparated and] re-united brethren. 


25. But it is said, this inference is deduced from reasoning. Thus, 
in the instance of re-union, [or in that of a subsisting 
by co-parcenery,§ the same goods, which appertain to one 
brother, belong to another likewise. In such case, 
when the right of one ceases by his demise, those goods 
belong exclusively to the survivor, since his ownership is not divested. 
They do not belong to the widow : for her right ceases on the demise 
of her husband ; in the like manner as his property devolves not on her, 
if sons or other [male descendants] be left. 


25. It is equ 
unsupported 
reasoning. 


26. That argument is futile. It is not true, that, in the instance 
26 For the pro- re-union [and of a subsisting co-parcenery,||] what 
posed reasoning is belongs to one, appertains also to the other parcener, 
confuted. But the propeHy is referred severally to unascertained 

portions of the aggregate. Both parceners have not a 
proprieti^ y right to the wholg ; for there is no proof to establish their 
ownership of the whole : as has been before shown [when defining the 
term partition of heritage.1[](a) Nor is there any proof of the position, 
that the wife’s right in her husband’s property, accruing to her from 
her marriage, ceases on his demise. But the cessation of the widow’s 


i, &c. t Mahegvara. t Maheqvara. 

§ Mahe^vara* || Mahe(jvara. Mahe^vara, Vide C* 1. 

(a) See F'trasva-mi Gramim v. Ayyasvdtmi Gramini, 1 Mad, H. C. Kep. 475. — Ed. 
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right of property, if there be male issue, appears only from the law 
ordaining the succession of male issue. 

.27. If it be said, that the cessation of her right, in this instance 
also, does appear from the law which ordains the suc- 

27, An objcc- cession of the re-united pai’ceners ; the answer is, no, 

tion answered, fgj. jg that the text relates to re-united par- 

ceners; since the law, which declares the brother's 

right of succession, may relate to re-united brethren, if it be true, that 
the widow's right of ownership ceases by the demise of her husband 
who was re-united with his co-heirs ; and the widow’s proprietary right 
does so cease, provided the law relate to the case of re-united brethren. 
Thus the propositions reciprocate. 

28. Besides, if the texts of (JJ^Dikha, Likhita and the rest, (§15 
&c.) relate to unseparated or re-united parceners, they 

28. A further must be interpreted as signifying, that ' the wealth of 

reason stated. jg either unseparated or re-united, goes to a 

brother who is so ; or, if there be none such, the two 
parents take it.* In that case, a question may be proposed, shall 
parents, who are separated and not re-united, take the heritage ? or 
parents who are either unseparated or re-united ? Here the first propo- 
sition is not admissible ; for how can the claim of parents, who are se- 
parated and not re-united, be preferred to the wife’s, since they are ex- 
cluded by her, under the passage before cited ? Nor is the second pro- 
position maintainable ; for all agree, that a father, being unseparated 
or re-united, takes the heritage in preference to an unseparated or re- 
united brother. 


29. Moreover, as in the instance of the estate of one, who was 
separated from, and not re-united with, his father and 
29. An addi- his brother, the father has the right of succession be- 
tional argument fQp0 brothers, because he has authority over the person 
set forth. wealth of his son ; since he gave him life ; (for 

their identity is affirmed in holy writ, where it is said he himself is 
bom a son :”*) and because the deceased, by participating [with the 
manes of the grandfather and great-grandfatherf] in funeral offerings, 
partakes of two oblations of food which his father must present to the 
grandfather and great-grandfather [at the same time that none are 

E resented by his brother,^] for sons do not offer the half-monthly ob- 
ttions of food, while their father lives ; so the same [preference of the 


father before the brother] is fit in the other instance [of the estate of 
one who is either unseparated or re-uiiited.§] Or, since they are alike 


ANNOTATIONS. 

29. Alike in respect of coparcenerjr and re-union.] A variation in the residing of 
this passage is noticed by Maheqvara, viz. sansrfshtatwayoh for sansargajob ; but no 
material difference results from it in the impart of tbe passage. 


♦ See Essay on tbe Vedas. As. Res- vol. 8. p. 412. f Mabe 9 vara, 

J frlktshna. § ^Jrlktshpa, Achyuta, &c. 
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in respect of co«parcenery and re-union, the equal right of father and 
son '^ould be proper, not the postponement of the father’s claim to 
the brother’s. 


30. Further, the dual number, expressing, that ‘ patrents, who are 
unseparated or re-united, take the heritage,’ is unsuit- 
30. The pro- able : for there is neither partition, nor co-parcenery, 
posed ^planatiou with the. mother ; and consequently no re-union of 
IS inau cien . estates ; since Vfhaspati says, “ He, who being once 

It is inconsis- separated, dwells again, through affection, with his 
tent with Vrhas- father, brother, or paternal uncle, is termed re-united.* 


pati*s defioition of He thus shows, that persons, who by birth have com- 
re-uuion. mon rights in the wealth acquired by the fiither and 


grandfather, as &ther [and son,] brothers, uncle [and 
of nephew,] are re-united, when, after having made a par- 

tition, they live together, through mutual affection, as 
inhabitants of the same house, annulling the previous partition, and 
stipulating, that The pr^erty which is mine, is thine ; and that, 
which is mine, is thine.” The partnership of traders, who are not so 
circumstanced, and only act in concert on an united capital, is no re- 
union. Nor are separated co-heirs re-united merely by junction of stock, 
t^rithout an agreement prompted by affection as above stated. There- 
fore, since neither re-union nor do-parcenery with a mother can exist, 
how is the Contradiction in regard to the succession devolving on her 
before brothers, to be reconciled ? 


31. In the next place the manner, in which the difficulty is re- 
31 Apptoved by the wise, will be stated. From the texts of 

mode of reconcil- Vishnu (§ 5.) and the rest [as YSjhavalkya, &c.,t § 4.] 
ing the apparent it clearly appears, that the succession devolves on the 
contradiction. widow, by failure of sons and other [male descendants :] 

Sons confer be- fbis is reasonable ; for the estate of the deceased 

Uefits on their should go first to the son, grandson, and great-grand- 
father : as appears gon. Thus Manu and Vishnu say, Since a son deli- 

[tr^yate] his father from the hell called Put ; there- 
H^rlta, gaVkha be is named puttra by the self-existent himself.”J 
and Likhita, Ma- So H^rita says, ‘‘ A certain hell is named Put ; and he, 
nu, &c., and Yaj- who is destitute of offspring, is tormented in hell, 
iiavalkya. ^ gQji jg therefore called puttra, because he delivers 


ANNOTATIONS. 

31. The manner in which the dilhculty is removed by the wise.] By Haliyudha 
and others wlio maintain the same doctrine with us. ^^iktshna and Achyuta. 

Is tormented in hell.] Achyuta and MaheQvara explain nairaya one who goes to 
a place of torment (niraya). But prikfshna contradicts that expositioD. Consistently 
with one interpretation, the sense is, that ‘ he, who is destitute of progeny (ohinnatantu), 
will be tormented in hell.’ According to the other, a separate place of torment is here 
mentioned under the name of Chinnatantu. 

* Vide infra. C. 13. § 3. f Chudamani and ^rlktshpa. 

! Manu, 9. 138. Vishnu, 15. 43. Vide supra. C. 5. § 6. 
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his father from that region of horror/' In like manner Qankha and 
Likhita declare, A father is exonerated in his life-time from debt to 
his own ancestors, upon seeing the countenance of a living son : he 
becomes entitled to heaven by the birth of his son, and devolves on 
him his own debt. The sacrificial heai-th, the three vedas, and sacrifices 
regarded with ample gratuities, have not the sixteenth part of the 
efficacy of the birth of an eldest son/'* Thus Manu, ^ankha, Vasishtha, 
Likhita and HSrita ordain, By a son, a mdn conquers worlds ; by a 
son's son, he enjoys immortality ; and, afterwards, by the son of a grand- 
son, he reaches the solar abode.""f So Y^jnavalkya says, The attain- 
ment of worlds, immortality and heaven depend on a son, grandson and 
great-grandson. 

32. Thus the proprietary right of sons and the rest is expressly 
32 The bene ordained, as already inferrible from reasoning ; because 
fit conferred is the wealth, devolving upon sons and the rest, benefits 
reason of their the deceased : since sons or other male descendants 
succession. produce great spiritual benefit to their father or ances- 

tor from the moment of their birth ; and they present 
Manu. funeral oblations, half-monthly, in due form, after his 

decease. So Manu declares the right of inheritance to 
be founded on benefits conferred : By the eldest son as soon as born, 
a man becomes the father of male issue, and is exonerated from debt to 
his ancestors ; such a son, therefore, is entitled to take the heritage. ”§ 


33. From the mention of it as a reason therefore,” &c.,) and 

33 Assents to there can be no other purpose in speaking of 

this doctrine. various benefits derived from sons and the rest, while 

treating of inheritance, it appears to be a doctrine to 
which Manu assents, that the right of succession is grounded solely on 
the benefits conferred. 


Accordingly [since benefits are derived from the great-grand- 

34. Therefore from the son||] the term ‘"son” [in tjie 

the right extends text of Manu, IT § 32. or in that of Vishnu,** § 5. or in 
to the great- those of Yajnavalkya, &c.,tt] extends to the great- 
grandson. grandson ; for, as far as that degree, descendants equally 

confer benefits by presenting oblations of food in the prescribed form 
of half-monthly obsequies. 


ANNOTATIONS. 

The attainments of worlds, immortality and heavcD.] There is a difference in the 
reading of the text, lokanantyan divafi praptili “ Immortality in the world and the 
attainment of heaven,” instead of lokauantya-diYali praptiK ‘‘ attainment of worlds, 
immortality and heaven.” A corresponding difference of interpretation is found in the 
commentaries of Vijnaneqvara, Apararka and Stilapani. 

32. Expressly ordained, as already inferrible from reason.] Ordained by a pas- 
sage of the Veda founded on reason. 9*^ikrshpa. 

■* The first stanza occurs in the institutes of Atri. 53. 

f Manu, 9. 137. Vasishtha, 17. 5. Also Vishnu, 15. 45. 

i Yajnavalkya, ]. 78. § Manu, 9. 106. Vide supra. C. 1, § 36. 

Mahcqvara. ^ Chudamani. ** Maheevara. ff Achyuta. 
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85. Else [if it were not inferrible from reason,* or if Manu did 
not mean, that the right of succession rests upon be- 

35. Reason of nefits confen*ed the word son could not quit its 
Lis inference. proper sense [for a larger import ;] and a passage, de- 
claratory of the grandson’s right, must be somehow assumed. But, 
admitting that such a passage may be assumed [as inferrible from the “ 
declared right of a daughter’s son considered as a son’s son ;J] s till 
there is no separate text Concerning the gi*eat-grandson. 

36. His 36. Therefore the great-grandson’s right of suc- 

res on r.he bene- cession is founded on benefits derived from him ; and 

fits conferred by the word son is of comprehensive import, 
bim. 


37. Baudlia- 
yana intimates as 
much, in enume- 
rating Sapir.das. 


37. Accordingly BaudhSyana says, The paternal great-grand- 
father and grandfather, the father, the man himself, 
his brothers of the whole blood, Jns son by a woman 
of the same tribe, his son’s son and his great-grandson : 
all these, partaking of undivided oblations, are pro- 
nounced sapindas. Those, who share divided obla- 
tions, are called sakulyas, Male issue of the body being left, the pro- 
perty must go to them. On fiilure of sapindas oi* near kindred, sakul- 
yas, or remote kinsmen, arc heirs. If there be none, the preceptor, 
the pupil, or the priest, takes the inheritance. In default of all tnesc, 
the king [has the escheat.”] 


88. The meaning of the passage is this : since tlie father and cer- 
tain other ancestors partake of three funeral oblations 

38. Exposition as participating in the ofie rings at obsequies ; and since 
of Lis text. other descendants, to the number of three, 

present oblations to the deceased [or to be shared 
by his manes ;§] and he, who, while living, presents an oblation to an 
ancestor, partakes, when deceased, of oblations presented to the same 
person; therefore, such being the case, the middlemost [of seven, |1] 
who, while living, oficred food to the manes of ancestors, and when 
dead partook of ofierings made to them, became the object to which 
the oblations of his descendants were addressed in their life-time, and 
shares with them when they are deceased, the food which must be of- 
fered by the daughter’s son and other [surviving descendants beyond 
the third degree. Hence those [ancestors,] to whom he presented 
oblations, and those [descendants,] who present oblations to him, 
partak^ of an undivided offering in the form of (pipd^i) food at obse- 


ANNOTATIONS. 

Suggested by reason and also ordained in express terms. Mahe^vara. 

37- Partaking of undivided oblations ] The terms of the text are interpreted 
very differently in the Ratndkara, 


priklshna aud Acbyuta* f Mahe9vara. t frikishna, Acbyuta and 
? Muliecvara. |l Maheovara. ^ Mabe^vara. 
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quies. Persons, who do partake of sucli offerings, are sapin^s.^ But 
cne distant in the fifth degree neither gives an oblation to the fifth in 
ascent, nor shares the offering presented to his manes. So the fifth in 
descent neither gives oblations to the middle person who is distant 
from him in the fifth degree, nor partakes of offerings made to him. 
Therefore three ancestors, from the grandfather s grandfather upwards, 
and three descendants from the grandson*8 grandson downwards, are 
denominated sakulyas, as partaking of divided oblations, since they do 
not participate in the same offering. 

SQ relation of sapindas [extending no 

tion of Sapipdas further than the fourth degree,*] as well as that of 
regards inherit- sakulyas, has been propounded relatively to inherit- 
ance. ance. 


40. Accordingly [since the right of succession to property is 

founded on competence for offering oblations at obse- 
40- Corrobo- quies,tj Manu likewise, after premising “ Not brothers, 
rated by a pas- parents, but sons are heirs of the father pro- 

sage of Manu. ceeds, in answer to the question why ^ to declare, “To 
three must libations of water be made, to three must oblations of food 
be presented ; the fourth in descent is the giver of those offerings ; but 
the fifth has no concern with them.”§ « 

41. But for mourning and other purposes, the relation of sapii^- 
das extends to such as partake of the remains of obla- 
tions ; for that relation is defined in the Markandeya 
pur^na as founded on participation in the wipings of 
offerings. “ Three others, from the grandfather’s 
grandsire upwards, are declai-ed to be partakers of the 
residue of oblations ; they, and the person who per- 
forms the religious rite, being seventh in descent, 
constitute that relation, whicli is termed by the holy 
sages kin within the seventh degree.” || The meaning 

here is kin which occasions impurity [on occasion of deaths and births.] 


41. Tor mourn- 
ing and other pur- 
))Oses, the rela- 
tion of Sapindas 
is more compre- 
hensive : accord- 
ing to a passage 

of the Markande- 
• • 

ya purA,na. 


42. Accordingly Manu likewise has said, when treating of un- 
cleanness b}" reason of mourning, &c. “ The relation 

42 . And one of sapindas ceases with the seventh person [in ascent . 
of Manu. or descent ;] and that of samfoodakas ends only where 

birth and family name are no longer known. ’’IT Else 
this passage would be in contradiction to the text before cited: ‘‘To 
three must libations of water be made, &c.” (§ 39.) ’ 


ANNOTATIONS. 

39. Tills relation has been propounded relatively to inheritance.] But those, who 
partake of the remnants of oblations, bear the same designation [of sapindas] relatively 
to mourning, marriage, &c. Suddbi-tatva and Daya-latva. 

I II I ^ I 1 1 ■ — I, ■ » ■ii . ■ ■ - I ~ - - " I ■ 

* ^'rlktshna and Achyuta. f Mahe 9 vara. J Manu, 9. 185. 

§ Manu, 9. 186. Vide infra. Sect. 6. § 7. 

11 M4rcandeya puranu. 28. 4, In the Story of Ms^dalasd. 


^ Manu, 5, 60. 
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43. But, on failure of heirs down to the son’s grandson, the wife, 
being inferior in pretensions to sons and the rest, 
because she performs acts spiritually beneficial to her 
husband from the date of her widowhood, [and not, 
like them, from the moment of their birth,*] succeeds 
to the estate in their default(a). Thus Vyisa says, 
‘‘ After the death of her husband, let a virtuous woman 
observe strictly the duty of continence ; and let her 
daily, after the purification of the bath, present water 
from the joined palms of her hands to the manes of 
her husband. Xet her day by day perform with devotion the worship 
of the gods, and especially the adoration of Vishnu, practicing constant 
abstemiousness. Sne should give alms to the chief of the venerable 
for increase of holiness, and keep the various fasts which are command- 
ed by sacred ordinances. A woman, who is assiduous in the perform- 
ance of duties, conveys her husband, though abiding in another world, 
and herself [to a region of bliss. ’’f] 

44 Since by these and other passages it is declared, that the wife 

44. Shows that rescues her husband from hell ; and since a woman, 
her good bad doing improper acts through indigence, causes her 
conduct alfect.s husband to fall [to a region of horror ;] for they share 
her husband in f^its of virtue and of vice ; therefore the wealth 

^"weaUlTdcvolv- devolving on her is for the benefit of the former 
ing on heV, is be- owner : and the wife’s succession is consequently 
neficial to him. proper. 

45. Hence [since the wife’s right of succession is founded on 
reason, j] the construction in the text of 9^nkha, &c., 

45. Proper in- (§ 15.) must be arranged by connexion of remote 

terpretation of terms, in this manner, ' The wealth of a man, who de- 
Ibft I ” parts for heaven leaving no male issue, let his eldest 

' ^ [that is, his most excellent^] wife take ; or, in her 

default, let the parents take it : on failure of them, it goes to the 
brothers.’ The terms if there be none [that is, if there he no wife||],” 

ANNOTATIONS. 

43. The wife being inferior to sons, because she performs acts spiritually benefi- 
cial from the date of her widowhood.] Chudamani’s interpretation of bis author’s 
meaning is followed in this version. Achyuta dissents from it ; and maintains, that 
the performance of acts of spiritual benefit is here stated as the reason of the widow’s 
success ; and her incapacity for presenting oblations at the half-monthly obsequies is 
the reaso of her inferiority to sons, and of the consequent postponement of her claim. 
His explanation, and the reasoning by which it is supported, are refuted by friktshna 
and Maheqvara. 

Let her daily perform with devotion the worship of the gods.] ^ And show hospi« 
tality to guests.* So the text is read in the Viramitrodaya, viz., devatA*titbi-phjanam 
instead of devat^nau cha pujanam. Other variatioua in the reading of the text occur, 
but which are unimportant. 


43. The widow, 
tonferring spiri- 
tual benefits on 
her husband in 
the next degree 
to the male issue, 
succeeds on fai- 
lure of it. A pas- 
sage of Vy^sa. 


* Gbh^amaifi, ^rlkf^hna and Maheqvara. f ^likishra. J 
5 Viramitrodaya. H Eaghvmandana. (a) See 1 Mori. Pig, 316—,^. 
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which occui* in the middle of the text, (§ 15.) are connected both with 
the preceding sentence " it goes to his brothers,” and with the subse- 
quent one '^his father and mother take it.” For the text agrees [with 
passages of Vishnu and YSjilavalkya, * § 4 and 5, which declare the 
wife's right ; f] and the reasonableness of this has been already shown 
(§ 43 .) 

46. The assumption of any reference to the condition of the 
brethren as unseparated or as re-uni ted not specilied 
in the text, is inadmissible [being burdensome and un- 
neccssary.§ Tlierefore the doctrine of Jitendriya, wlio 
affirms tlie riglit of the wife to inherit the whole pro- 
perty of her husband leaving no male issue, without 
attention to tlie circumstance of his being separated 
from liis co-heirs, or united with them, (for no such 
distinction is specified,) should be respected. 


46. A clifTerenf. 
opinion (§ 19) is 
erroneous. 

Jiiendriya’s doc- 
trine is right. 


47. The rank of wife belongs in the first place to a woman of the 
highest tribe : for the text [of ^ankha, &:c.||] expresses, 
that the eldest wife takes the wealth,” (§ 15 and 
45 ;) and seniority is reckoned in the order of the 
tribes. Thus Manu says, “ When regenerate^anen take 
wives both of their own class and others, the prece- 
dence, honour and hab\tation of those wives must be 
settled according to the order of their classes.”1[ There- 
fore [since seniority is l)y tribe,*'*] a woman of equal class, though 
youngest in respect of the date of marriage, is deemed eldest. TJie 


47. The wife 
must be a woman 
of the same tribe : 

Manu declares 
her precedence. 


ANNOTATIONS. 

47. The rank of a Wife belongs in tlie first place, &r,] prflcislina remarks. Hint 
Chudarnani expounds tliis whole paragraph differently from the sense in which lie him- 
self has explained it. According to Clmdamani, ' Yajhavalkva and Vjslinu (§ 4 and 5.) 
ordain, tliat the estate of a chilcllcss man shall go to liis widow, ^ankha (§ J5.) adds 
the condition, that she be the eldest wife. Manu (§ 47.) restricts the rank ot eldest 
wife to a woman of equal class: and states the purpose to be her personal atiendance, 
&c. In the passaec cited from Vishnu, (§ 47-) that is extended to a woman of the next 
following tribe. Therefore, to render all these passages consistent, since it appears 
that the eldest wife succeeds, and Yciifiavalkya and the rest use the word wife for one 
competent to inherit, and it further appears from passages to be hereafter cited, (§ 48.) 
that brothers and the rest inherit the estate, giving only a maintenance to women who 
are not of that rank, it follows, that the rankof wife is restricted to the woman of equal 
class and to one of the next following tribe." yrlkrshjia on the other hand admits, in 
concurrence with Achy.uta, that, in a case of the utmost distress, a woman of the Vaisya 
tribe, being married to a Brahmana, may be employed by him in religious offices. It 
should ^llow, that she may be capable of inheriting. This, however, is not expressly 
stated. 

Though youngest in respect of the marriage.] Upon the deatli of the first wife, who 
is a Br/ilimanl, and after a marriage with a Kshatriya, another Brahman!, who is subse- 
quputly espoused, is ‘one youngest in respect of the date of marriage." Else [if the 
Kshatriyff, were the first wife,] the marriages would be in the inverse order of the classes ; 
which is forbidden. Clmdamani, Achyuta and (jJiiktshna. 


* Chiidtimani, Achyuta and frikfshna. f Mahe9vara. J Vide § 19. 

§ frikishna. II Achyuta, ftlkrshria and Mahe 9 vara. 

^ Mann, 9. ‘^•5. 9^kfshna. 
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In her default a 
woman of the next 
tribe. 

Conformably 
wi» li a passage of 
Visinm. 


i*ank of wife (patni) belongs to her, for she alone is competent to assist 
in the performance of sacrifices and other sacred rites. Accordingly 
Manu says, ''To all such married men, the wives of the same class only(a) 
(not wives of a diflferent class by any means) must perform the duty of 
personal jittendance, and the daily business relating to acts of religion. 
For he, who foolishly causes those duties to be performed by any other 
than his wife of the same class, when she is near at hand, has been 

immemorially considered as a mere Ch^nd^la begotten 
on a Br^hmani.’’* But, on failure of a wife of the 
same tribe, one of the tribe immediately following 
[may be employed in such duties.] Thus Vishnu or- 
dains, “ If there be no wife belonging to the same 
tribe, [he may execute the business relating to acts of 
religion] with one of the tribe immediately following, 
in case of distress. But a regenerate man must not 
do so with a woman of the yudi\^ class.’’*}* ‘ Execute business relating 

to acts of religion,' is understood Irom the preceding sentence.;]: There- 
fore a Br^hmani is lawful wife (patnf) of a Brahman a. 
Bui not a wo- On failure of such, a Kshatriy^ may be so, in case oi* 
man of a lower distress ; but not a Vai^y^i, nor a (^udrd;, though mar- 
^ ried to him. A Kshatriy^woman is wife of a Kshatriya 

man. In her default, a Vai^y^ woman may be so, as belonging to the 
next following tribe ; but not 9; (^udr^ woman. A Vai^y^. is the only 
wife for a Vai9ya : since a ^udr^ wife is denied in respect of the rege- 
nerate tribes simply. 

48. In this manner must be understood tlie succession to pro- 
.n A -1 perty in the order in which the rank of wife is acknow- 
nnnee, declared by icdged. ihereiore, since women actually espoused 
Narada, regards may not have the rank of wives, the following passage 
women espoused, of Ndrada intends such a case. “ Among brothers, if 
Imt not reckoned without issue, or enter a religious order, 

let the rest of the brethren divide his wealth, except 
the wife’s separate property. Let them allow a maint/Ciiaiice to his 
women for life, provided these preserve unsullied the bed of their lord. 
But, if they l:>eliave otherwise, the brethren may resume that allow- 
ance.”§ So [this other passage||] of the same author; [“On failure of 
heirs, the projierty goes to the king,1I] except the wealth of a Brahma^ia. 
But a king, who is attentive to the obligations of duty, should give a 


ANNOTATIONS. 

Slic arne is oompetent to the performance of sacred rites.] According to the re- 
nmrk of Achyuta and prlkrsbna, ibis alludos to the grammatical rule lor tlic derivation 
of patnl wife, from pati hu^bautl ; as intending his female associate in the performance 
of religious ceremonies. Yide Lanmi. 4. 1. 35. Mitakshara on inheritance. 2. 1. 5. 

48. Not being of the rank of wives.] Being of a tribe distant by one interme- 
diate degree, or being of fudra class* Chulamani and Qrlkrshpa. 

* Manu, 9. 86— S7. f Vishnu, 26 3. J Vishnu, 26. 1. 

§ Narada, 13. 25. — 26. || (Jrikrshna, &c. ^ Nfirada, 13. 61. 

{a) See 1 Strange IT. L. 136, — M. 
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maintenance to the 'W'omen of such persons. The law of inheritance 

There is no dis- declared.”* The allotment of a main- 

crepancy. tenance to the women of such person, not being of the 

rank of wives, and the declared right of wives to suc- 
ceed to the whole estate, constitute no discrepancy. 

49. Accordingly, Vrhaspati propounds the king’s right to an 
49 Passa es of escheat in default of the wife : '' If men of the military, 
Vthwpati * and commercial and servile tribes die childless, leaving 
Niraci^reconciled neither wife nor brother, let the king take the pro- 
on the same prin- perty ; for he is indeed lord of all.” But Narada, di- 
ciple. recting that ‘^'he should give a maintenance to the 

women of such persons,” (§ 48.) authorizes the king to take the whole 
estate, giving to them enough for their support. This contradiction 
must be reconciled by distinguishing between the wife and the espous- 
ed woman. Accordingly, in passages declaratoiy of the wife’s right of 
succession, the term ‘‘ wife” (patni) is employed : and, in those which 
ordain a maintenance, the terms “ woman” (stri or narl) or “ spouse” 
(bh^-rya) or other similar word. 


50. In the text of Devala (§ 17.) which expresses, " Next let 
50. Proper inter- brothers of the whole blood divide the heritage of 
pretation of the him, who leaves no male issue ; or daughters equal 
text of Devala |^as appertaining to the same tribe ;] or let the father, 

if he survive, or brothers belonging to the same tribe, 
or the mother, or the wife, inherit in their order ; but, on failure of all 
these, the nearest of the kinsmen succeed where “ daughters equal” 
are such as appertain to the same class [with the deceased] ; and '' bro- 
thers belonging to the same tribe” intend those of the half-blood ; for 
whole brothers are specified under the appropriate term, and the dis- 
tinction would be impertinent [as not excluding any one or as super- 
fluous, since whole brothers of course belong to the same tribe ;i] in 
this text, we say, the order in which heirs are enumerated, from the 
whole brother to the wife, is not intended for the order of their suc- 
cession ; since it contradicts Vishnu and the rest [as Vrhaspati and 
YAjnavalkya§]: but the meaning of the text is, that the heirs shall take 
the succession in the order declared by Vishnu and others. To mark 
uncertainty in the specified order, the author has twice used the word 
"or;’ once in the phrase "" or daughters,” and again in the sentence “or 
let the father, &c.,” and the word is also understood in other places. 
Thus Devala has himself shown vagueness in his own enumeration, 
intimating that ‘ either brothers, or daughters, or parents, &c., [take 
the succession].’ 


51. As for what has been said^by BSloka, concerning the text of 
51 Baloka’sopi- ^ankha and the rest (§ 15), that it either relates to a 
Dion refnted. wife inferior in class to her husband, or supposes the 


ANNOTATIONS. 

51. It either relates to a wife inferior in class.] According to this opinion, the 
passage is read with the interposition of the privative a ; "" The wife not eldest f * that 
iS, interior by tribe. (Vide § 15.) Acbyuta and ^’riktshna. 

* Ncirada, 13. 52. f ?rtkrshna. % Ragh. on Dciya-bh^ga. § Malieifvara. 
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widow to be young, or is relative to brethren unseparated or re-united ; 
that author has manifested his own imbecility by thus proposing an 
indefinite interpretation of the law : for the doubt rernmns [whimi of 
the three is intended ;*] and neither rule could be followed in practica 


52. The allot- 
ment of a main- 
tenance does not 
regard concu- 
bines. 


52. As for the assertion, that the text, which 
ordains a maintenance, is relative to an unmarried 
woman and concubine, that must be rejected as intend- 
ing a favor to the matrons ; for the scope of the precepts, 
which allot a maintenance to women, has been already 
shown. 


53. further ar- 
gument against a 
different interpre- 
tation. 


53. Moreover, under the distinction respecting the wife as be- 
longing to the same or to a different tribe, how is the 
contradiction [of the text to passages of Vishnu and 
Y^jhavalkyat § 4 and 5] regarding the succession of 
parents and brothers, to be reconciled [without trans^ 
position, or without connecting in construction remote 
terms If it be by distinguishing the cases of re-union and continued 
separation, the same distinction may pervade the whole subject : and 
what occasion is there for assuming a difference relative to the wife, 
as belonging to the same or to another tribe 'i But the proposed dis- 
tinction, founded on re-union and separation, [§ 19] has been already 
fully refuted by us [§ 30.] 


54. The distinction regarding the whole and the half-blood is 
cA A n contradicted by Vfhaspati, who says Let the wife of 
tion of t lie whole deceased man, who left no male issue, take nis snare, 
aud half-blood notwithstanding kinsmen, a father, a mother, or uterine 
does not reconcile brethren be present.”§ Uterine brethren aye brothers 


ANNOTATIONS. 

Or supposes the widow to be young.] Conformably with the text of Hcirita, which 
directs, that property, sufficient only for the support of life, should be allotted to 
young widow. Achyuta, ^idkrshna and Mabeqvara. 

Or is relative to brethren unseparated or re-united.] The reasoning, on which this 
is grounded, has been before stated. (Vide § 19.) f rikishna, 

52. As for the assertion.] Of the same author, according to But 

Maheqvara says, a certain author. 

Intending a favor to tlie matrons ] This passage, which is obscure, has been ex- 
plained by 9rikrshna as ironical ; the concubines bein" Imre tauntingly termed matrons : 
and Ma evara quotes Chudamani as authority for that interpretation. But the same 
commentt.p>rs, in concurrence with Achyuta, state another explanation in which the 
wives are understood by matrons. It is onjy by favour of the wives, who themselves 
inherit the whole property, that a maintenance is allowed to the concubines. 

53. The proposed distinction founded on re-union, &c. has been refuted,] Maheq- 
vara understands this to be levelled against the doctrine of the Mait*hila school. 

54. The distinction regarding the whole and half-blood.] The opinion that the 
whole brother inherits before the wife, but the half-brother after her. Chdiiamapi and 
Achyuta* 


* friktshna, \ Mahejvara* i Vide § 45, § Vide supra, § 1 
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the contradiction, by the same mother [and of course of the whole blood.] 
beinsr inconsistent author declares the wife's rijijht of succession, al- 

Vtbaspati!^^ ^ though such persons exist. By the term his share,” 

is understood the entire share appertaining to her 
husband ; not a part of it only [sufficient for her support.*] 

55. Conclusion 55. Therefore the inter^^retation of the law is 

in favor of the pro- yj^bt as set forth by us. 
posed construe- • 

tion. 

56. But the wife must only eiyoy her husband s estate after his 
demise. She is not entitled to make a gift, mortgage 
5f). The widow or sale of it. Thus Katyayana says, Let the childless 
is restricted from ^idow, preserving unsullied the bed of her lord, and 
mor ga^ean abiding with her venerable protector, enjoy with mo- 

deration the property until her death. After her 
let the heirs take it.” 


57. Abiding with her venerable protector, that is, with her 

father-in-law or others of her husband’s family, let her 
57. She shall enjoy her husband’s estate during her life ; and not, 
enjoy the estate with her separate property, make a gift, mortgage 

hJr it goefto h« it at her pleasure. But, wlien she die^rthe 

husband’s heirs. daughters or others, who would regmiarly be heirs in 

default of the wife, take the estate ; not the kinsmen 
[or sapindas -.f] since these, being inferior to the daughter and the rest, 
ought not to exclude those heirs : for the widow debars them of the 
succession ; and, the obstacle being equally removed if her right cease 
or never take effect, it can be no bar to their claim. 

58. Nor shall the heirs of the woman’s separate property [as her 

brothers, <Sz;c.]:] take the succession [on failure of 
5S. Not to her daughters and daughter’s sons, to tlie exclusion of her 
oNvu heirs. husband’s heirs ;§] for the right of those [persons, 

wliose succession is declared under that head,|| C. 4 j 
is relative to the property of a woman [other than that which is in- 
herited by her.H] Katyayana has propounded by separate texts the 
heirs of a woman’s property ; and [his text, declaratory of the succes- 
sion to heritage,**] would be tautology : [consequently heritage is not 
ranked witli woman’s peculiar property ^ 


ANNOTATIONS. 

56. Abiding with her venerable protector,] This is according to the usual readinr- 
of the text, and conformable with the interpretation of it in the Katuakara. But in 
the DAya-tatva, it is read vrate st’iiita in place of §urau st’luta ; and the reading is ex- 
pounded by the commentator KaqirAina, ‘ diligent in such observances as may be bene- 
licial to her liusbaud in another world.’ He rejects another interpretation, ‘ observant 
of fasts.” 

Enjoy with moderation.] With abstemiousness, according to the commentators 
and 4chyuta. But, in the Smtti-chandrika, it is explained ‘ patient of 

* Mahoc^vara. f Mahe 9 Yara. J V'rikishna and Achyuta. 

§ Qrikrshna and Achyuta. 11 MaheCvara. Maheovara 

friktshnu, &c. f\ Achyuta, &c. 
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59. The heirs 
of her hushand 
take the residue, 
after her use and 
consumption. 


59. Therefore those persons, who are exhibited in a passage above 
cited (§ 4.) as the next heirs on failure of prior 
claimants, shall, in like manner as they would nave 
succeeded if the widow’s right had never taken eflfect, 
equally succeed to the residue of the estate remaining 
after her use of it, upon the demise of the widow in 
whom the succession had vested. At such time [when 

the widow dies,* or when her right ceases, *1“] the succession of daugh- 
ters and the rest is proper, since they confer greater benefits on the 
deceased [by the oblations presented by themj J than other claimants 
[such as the sapindas abovementioned.|l § 37. J 

60. Thus in the Mah^Lbh^rata, in the chapter entitled D^nadhar- 

ma, it is said '' For women, the heritage of their hus- 
60 . A pnasajje bands is pronounced applicable to use. Let not 

of the Mahabha- women on any account make waste of their husband’s 
rat« confirms this. .^ealth.”§ 

61. Even use should not be by wearing delicate apparel and 
similar luxuries : but, since a widow benefits her hus- 
band by the preservation of her person, the use of 
property sufficient for that purpose is jfuthorized. In 
like manner [^nce the benefit of the husband is to be 
consulted, IT] even a gift or other alienation is permit- 
ted for the completion of her husband’s funeral rites. 
Accordingly the author says, Let not women make 

waste.” Here waste’' intends expenditure not useful 
to the owner of the property. 

62. Hence, if she be unable to subsist otherwise, 
she is authorized to mortgage the property ; or, if still 
unable, she may sell or otherwise alien it : for the 
same reason is equally applicable. 


61. Exposition, 
of the passage. 

She may make 
a gift or sale for 
the obsequies of 
her husbaud. 


69. For her 
maintenance, she 

tnnV Tlr»r»r+nr« rr» 


ANNOTATIONS. 

control.’ There is considerable difference in the interpretation of the text, as to its 
general scope, according to various compilers, by whom it is cited. 

60. Thus in the Mahabh^rata, &c,] The autlior here corroborates what had been 
said concerning the restriction on the Widow’s power of gift, mortgage and sale. (§ 56.) 
Achyuta, frikrshija and Mahe 9 vara. 

passage, here cited, is read differently in the text of the Mahcibhirata; pati- 
dayauj>m, instead of pati-d4yaK." But ^both readings may be interpreted in the same 
sense. One of the commentators on the poem notices another variation, parivittuli, 
instead of pativittfit ' their husband’s wt^alth.’ Another commentator expounds the 
passage in a different manner : ^ Let not sons resume any part of the wealth given to a 
woman by her husband.’ 


t Chuiidmapi. 
§ Maheqvara* 
IT (Srlktshna. 

N 1 


j; Maheqvara, 

II Mahibbarata, D^nadharma, 46. 94. 
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63. Let her give to the paternal uncles and other relatives of her 

c,, . husband presents in proportion to the wealth, at her 

She snould - - _* 


suitable pre- 
sents to Ijer hus- 
band’s kindred at 
his obsequies- 


husband’s funeral rites. Vihaspati directs it, saying 
With presents offered to his manes, and by pious 
liberality, let her honour the paternal uncles of her 
husband, his spiritual parents and daughter’s sons, the 
children of his sisters, his maternal uncles, and also ancient and unpro- 
tected persons, guests, and females of the family.”* The term “ pater- 
nal uncle” intends any sapinda of her husband ; daughter’s sons,” 
the descendants of her husband’s daughter ; children of his sister,’'’ 
the progeny of her husband’s sister’s son ; '' maternal uncles,” her hus- 
band’s mother’s family. To these and to the rest, let her give presents, 

and not to the family of her own father, while such 
Not to her own persons are forthcoming: for the specific mention of 
kindred. paternal uncles and the rest would be superfluous. 

64. With their consent, however, she may bestow gifts on the 
kindred of her own father and mother. Thus Ndrada 
says, “ When the husband is deceased, his kin are the 
guardians of his childless widow. In the disposal of 
the property, and care of herself, as well afe in her 
maintenance, they have full power. But, if the hus- 
band’s family be extiit.ct or contain no male, or be 
helpless, the kin of lier own father are the guardians 
of the widow, if there be no relations of her husband 
within' the degree of a sapinda.”*!* In the disposal of 
propeid-y by gift or otherwise, she is subject to the control of her hus- 
band’s family, after his decease, and in default of sons. 


64. Unless with 
the sanction of her 
husband’s rela- 
tions. 

N<h*ada declares 
them to be her 
guardians. 

She is subject to 
their control. 


In like manner, 
the succession, de- 
volving on a 
daughter, passes, 
after lier, to her 
father’s heirs. 

66. An unmar- 
ried daughter 
should have a 
share allotted by 
the widow for the 
expenses of her 
marriage. 


G-5. In like manner, if the succession have de- 
volved on a daughter, those persons, who would have 
been heirs of her father’s property in her default, [as 
her son, her paternal grandfather, &c.J] take the succes- 
sion on her death ; not the heirs of the daughters pro- 
perty [as her daughter’s son, &c.§] 

66. The widow should give to an unmarried 
daughter a fourth part out of her husband’s estate, to 
defray the expenses of the damsel’s marriage. Since 
sons are required to give that allotment, jj much more 
should the wife, or any other successor, give a like 
portion. 


ANNOTATIONS. 

65. In like manner, if the succession have devolved on a daughter, those persons, 
&c.] If the next heirs succeed to tl»e residue of the property, iu the instance of the 
widow, whose right is preferable to the daughter’s, much rather should the next heirs 
who would regularly succeed if there were no daughter, take the succession after her. 
^Jrlktshna and Cliudimani. 


* Vide supra. § 2. f N^rada, 13. 28 — 29, 

t Achyuta and ^irlktshna. § Achyuta and ^Irlktshna. || Vide C. 3. § 34. 
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67. Conclusion. , widow’s riglit of succession 

l>eeD explainea. 


SECTION II. 

4 

On the right of the Daughter and Daughter's Son. 


inherits if there 
be no widow ; con- 
formably with pas- 
sages of Manu 
and Ndrada ; in 
right of oblations 
to be presented 
by her son. 


1. The daughter’^ right of succession on failure of the wife [is 

1. A daughter declared^*] On tliat subject Manu and Ndrada say, 

“ The son of a man is even as himself ; and the daugh- 
ter is equal to the son : how then can any other inherit 
his property, notwithstanding the survival of her, who 
is as it were himself?”^ N^rada particularizes the 
daughter [as inheriting in right of her continuing the 
line of succession :] “ On failure of male issue, the 
daughter inherits, for she is equally a cause of per- 
petuating the race ; since both the son and daughter are the means of 
prolonging the father’s line.”}; The author states the circumstance of 
her continuing the line as a reason of the daughter’s succession : and 
the line of descendants here intends such descendants as present fu- 
neral oblations ; for one, who* is not an offerer of oblations, confers no 
benefits, and consequently differs in no respect from the olfspring of a 
stranger or no offspring at all. 

2. Her sou only 2. It is the daugliter’s son,, who is the giver of a 

presents suck ob- funeral oblation, not his son ; nor the daughter’s 
iations. daughter : for the funeral oblation ceases with him. 

3. Therefore the doctrine should be respected, which Dikshita 

3 Diksliita ? namely that a daughter, who is mother of 

male issue, or who is likely to become so, is competent 
to inherit ; not one, who is a widow, or is barren, or 
fails in bringing male issue as bearing none but 
daughters, or from some other cause (a). 

4. Here pgain, the unmarried daughter is in the first place sole 
heiress of her father’s property [to the exclusion of 
any daughter verbally betrothed.§] Accordingly Pa- 
r%ara says, Let a maiden daughter take the heritage 
of one who dies leaving no male issue ; or, if there be 
no such daughter, a married one shall inherit.” In the 

tv “ married” is here implied the restriction before mentioned [ex- 
cludA'g one who faijs in bringing ynale issue. 


lightly prefers tlie 
daughter, who bas 
or IS likely to 
to have male issue. 


4. The maideu 
daughter has the 
best claim, accord- 
ing to Paraqaia. 


ANNOTATIONS. 

Upon'tbe same principle, the succession, devolving on the mother by the death 
of her son, passes after her decease to the heirs of her son ; and not to her own heirs. 
See Sect. 2. § 31. 

* frlktshna. f Manu, 9. 130. Not found in N^rada’s institutes. % Narada, 13. 49. 
§ Chhdamaiii and friktshna. || Chudamani and frlkrsbna,. 

id) See 1 Mori. Dig. 319, 335, 480.- 
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6. Her marri- 
age IB requisite to 
the welfare of the 
manes of her an- 
cestor ; as shown 
by Vasisthha and 
Paitiiinasi. 


6. Thus Devala says, To maidens should be given a nuptial por- 
tion out of the father's estate. But of him, who leaves 

6. And Devala. no appointed daughter, [nor son,] the unmarried daugh- 

ter, belonging to his own tribe, and legitimate, shall 
.take the inheritance, like a son." The term ‘‘appointed daughto" 
implies also son. “ His own belonging to the same tribe with him- 
self* “ Legitimate his own lawful issue. 

6. This is proper : for, should the maiden arrive at puberty un- 
married, through poverty, her father and the rest 
would fall to a region of punishment, as declared by 
holy writ. Thus Vasishtha says, “ So many seasons 
of menstruation as overtake a maiden feeling the pas- 
sion of love and sought in marriage by persons of suit- 
able rank, even so many are the beings destroyed by 
both her father and her mother ; this is a maxim of the 
law."* So Paithlnasi : “A damsel should be given in 
marriage, before her breasts swell. But, if she have menstruated 
[before marriage,] both the giver and the taker fall to the abyss of 
hell ; and her father, grandfather and great-grandfather are bom 
[insects] in ordure. Therefore she should be given in marriage while 
she is yet a girl." 

•> 

7. Since then the father and the rest are saved from hell by suflSi- 

cient property becoming applicable to the charges of 
her marriage ; and, being accordingly married, she 
confers benefits on her father by means of her son ; 
the wealth devolving on her is for the benefit of the 
[former] owner and it is reasonable, therefore, that 
the property should descend to the unmarried daugh- 
ter, on failure of the wife. 

8. But, if there be no maiden daughter, the succession devolves 
on her who has, and on her who is likely to have, 
male issue(?>). That is declared by Vfhaspati : “ Being 
of equal class and married to a man of like tribe, and 
being virtuous and devoted to obedience, she [namely 
the daughter, J] whether appointed or not appointed 
to continue the male line, shall take the property of 
her father who leaves no son [nor wife.§]" 


7. And the ap- 
propriation of the 
wealth to that 
purpose is for her 
father's benefit. 


8. Next a 
daughter wito has 
or is likely to 
have niHle issue, 
succeeds : as inti- 
mated by Vtbas- 


ANNOTATIONS. 

6. Out of the father's estate.] This is according to the reading, which is followed 
by ibis author, as well as by Raghunandana. But in other compilations, as the Smtti- 
chandrik6., Ratn&kara and Viramitrodaya, the text is read pitr-dravyam instead of 
pitt-dravy&t : and the author of the last mentioned work explains the passage as sig- 
nifying, that ‘a portion of the paternal estate [equal to the fourth part of a share] and 
nuptial presents should be given to a maiden daughter.' 

♦ Vasishtha, 17. 56. t 1* § 44. 

J Vide § 13. § Criktshna and Chudimiutji. 

(b) See 6 Moo, 1. A. Ca. A^4,^Ed, 
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9. Of equal class.] Belonging to the same tribe with her father. 

9 Interpreta- ^ man of like tribe.] This is intended to 

tion of the^ext. exclude one married to a man of a superior or inferior 

tribe. For the offspring of a daughter married to a 
man of a higher or lower class is forbidden to perform the obsequies of 
his maternal grandfather and other ancestors wiio are of inferior or of 
superior rank. But one, married to a man belonging to the same class, 
confers benefits on her father by means of her sou. 

10. The son of a daughter appointed to continue the male line is 

10 A daufftter ^ highly beneficial to his ancestor ; and, 

appointed to con- through him, the appointed daughter is equal to a son : 
tinue tlie male wherefore the appointed daughter and legitimate son 
line has a prefer- have an equal right of succession.* But a married 
able title. daughter, who was not so appointed, confers less bene- 

fit on her father than the son and the rest [viz. the son’s son and 
grandson’s son,f and the widow ;J:] and is of benefit by means onljr of 
her son : it is proper, therefore, that she should succeed only on failure 
of other heirs down to the unmarried daughter. 

11. It must not be alleged, that, admitting this doctrine [of bene- 
fits conferred being the cause of a right of succession, §] 
the daughter, who has male issue, should alone inhent 
in the first iilstance ; but, on failure of such, then a 
daughter who may have issue. For her son, bom 
subsequently, might in this manner be excluded from 
the succession. Nor is this proper ; for both equally 

confer benefits on their grandfather, as daughters sons. 

12. A widow 12, By specifying obedience” to her husband 

is excluded by im- (§ 8), the author indicates, that she is not in the state of 
plication (§ 8.) widowhood, and that consequently she may have issue. 

13. In the text before cited (§ 8.), the pronoun refers to the 
13 Further ex- daughter” contained in k preceding passage 

position of the [which will be forthwith quoted. || § 14.] Thus, by 
text (§ 8.) the conditions specified, that she be of equal class” 


11. An arj^ument 
for preferring one 
who has male 
issue to the maid- 
en daughter, re- 
futed. 


ANNOTATIONS. 

9. To exclude one married to a man of a superior or inferior tribe, &c.] This 
remark of Jimuta-v^hana is inadmissible: for the term ‘married’ excludes the notion 
of union with a iran of inferior tribe ; since there can be uo marriage between a woman 
of higher tribe and a man of a lower one. Therefore the intention is to exclude one 
married to a man of superior class. Viramitrodaya. 

Who are of inferior or of superior rank.] A daughter’s son of a superior tribe is 
forbiv to offer a funeral repast the manes of his maternal grandfutner who is of 
a lower tribe ; and a daughter’s son, being of inferior rank, is forbidden to offer it for 
Ilia maternal grandfather who is of a higher class. Kagh. on Ddja-bhaga. 

11. For her son might be excluded from the succession.] Accordingly the notion, 
that, in the case of two daughters having male issue, one a widow, the oi ner havi^ a 
husband living, the widow should inherit in the first instance, because she first o^rs 
funeral oblations through her son [whose father is already dead], is refuted* Achyuta 
and (Jrfkrshm. 

* Vide C. 10. f ^rikrshna. J Chfii4mari* 

§ Achyuta and ^ktshi^a, II Chfid&mari; drc. 



K daugWei* does ixiaxnod to a niau of liko tribe/^ &c. (§ 8), the 

not ittherit of ^^tnor shows, that she does not inherit her father*s 
course, in right of wealth merely in right of her relation as daughter, 
her relation as Else, since the daughter’s right of succession is declar- 

ed by the following passage, the mention of it by the 
same author in the foregoing text would be a vain 
repetition. But a special rule, regarding what was suggested generally, 
is not tautology. 

14. A passage of 14. As a son, so does the daughter of a man 

Tthaspati com- proceed from his several limbs. How then should any 

pares the daugb- person take her father’s wealth ?”* 

ter to the son. ^ 


16. If an ap- 
pointed daughter 
Dear no issue, the 
property does not 
go toherhuisband: 


15. Since a daughter’s right of succession to the property of her 
father is founded on her offering funeral oblations by 
means of her son; therefore, even in the case of an 
appointed daughter, on whom the estate has devolved 
hy the demise of her father, should she bear no male 
issue in consequence of her proving barren, or because 

her husband is incapable of procreation, the property does not go upon 
... X her death to her husband. Thus ^ankha and Likhita 
9aakha*^a^Hd Lik^ husband is not entitled to the wealth of his 

hita; and Paifchi- wife being an appointed daughter, if she die leaving no 
nasi. issue.” So Paithinasi : “ On the death of an appointed 

daughter, her husband does not inherit her property : if she leave no 
issue, it shall be taken by her unmarried sister or by another.” Hence 
her property is to be taken by her maiden sister, or by another sister 
likely to have issue. Therefore, when the succession has devolved on 
a female, [her husband’sf] claim [as her heir] is precluded. 

16. But the following passage of Manu must be understood to be 
applicable, on the demise of an appointed daughter, 
who has not been destitute of male issue, having borne 
a son who has died. Should a daughter, appointed 
to continue the male line, die by any accident without 
a son, the husband of that daughter may without hesi- 
tation possess himself of her property.’’^: 


16. A contra- 
dictory passage of 
Manu supposes 
her to have borne 
issue. 


ANNOTATIONS. 

14. Proceed from bis several limbs.] This is an allusion to a passage of the Yeda, 
which is quoted by Baudh%ana. It is addressed by a father to his son. “ From my 
several limbs thou art distilled ; from my heart thou art produced : thou art indeed 
self, but denominated son : mayst thou live a hundred years.” 

15. By her unmarried sister or by another.] The text is read and interpreted 
differently in the Katndkara : ‘ If she leave lio son, it shall be taken by her da^hter 
or by her sister.* This is according to the reading of the text, as it is cited in tlie 
Kalpataru, ‘aputrdydn kumaryA svasra va tad grahyam,’ instead of aputray^u kumdrya 
va svasrd tad grahyan tad any ay d. 

16. Having borne a son who has died.] Jfmuta-vahana’s text exhibits the con- 
junctive particle cha; and, according to this reading, the sense should be ‘who is not 
destitute of male issue and who has borne a son who has died.* But Achyuta and 

iktshna censure it as an erroneous reading. 


* Vthaspati. t Chhdamard, Achyuta and ^rlktshna. 


i Manu, 9. 135. 
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17 . Vrhaspati recites the gift of the funeral oblation as the sole 

cause [of right] in the instance of both [the daughter 
17. A daughter’s and the grandson.] “ As the ownership of her &Sier*s 
son is the next wealth devolves on her, although kindred exist ; so 

by VthLpatl^^^ likewise is acknowledged to be heir to his 

matema^ grandfather’s estate” (a). As the daughter is 
heiress of her father’s wealth in right of the funeral oblation which is 
to be presented by the dsCughter’s son ; so is the daughter’s son owner 
of his maternal grandfather’s estate in right of offering that oblation, 
notwithstanding the existence of kindred, such as the father and 
others. 

18. Nor does this text (§ 17.) relate to the son of an appointed 

daughter : for the pronoun her,” in both the phrases 
1«. The text (“ devolves on her,” and “her son is acknowledged,”) 
does i^t concern bears reference to the “ daughter whether appointed or 

an^ ^ '"appwntcd appointed,” who was mentioned in the preceding 
dttughterr passage (§ 8.) Or, upon the principle of selecting the 

nearest term, the reference may properly be to the 
“ daughter not appointed.” But this term cannot be rejected to select 
the other. 


19. Accordingly Manu propounds the daughter’s origin from the 
person of the fhaternal gi-andfather as tiie reason of 
19. Manu states the daughter’s son having aright to the succession; 
1 elation as the ber appointment to raise a son : else he would 

dauXter’s son in- specified this cause. “Let the daughter’s son 

heritiug. take the whole estate of his own father who leaves no 

[other] son ; and let him offer two funeral oblations ; 
one to his own father, the other to his maternal grandfather. Between 
a son’s son a<nd the son of a daughter, there is no difference in law ; 
since their father and mother both sprung from the body of the same 
man.”* 


V4V/ V1C4.I. 


20. Thus this very author expressly declares, that the daughter’s 
son, born of one not appointed to continue the male 

riglit of succession. “By that male child, 
ot succession. ^ whom a daughter, whether formally appointed or not, 

shall produce from a husband of an equal class ; the 
maternal grandfather becomes in law the father of a son : let that son 
give the funeral oblation and possess the inheritance.’’^ 


ANNOTATIONS. 

19. There is no difference.] thu.*? likening the grandson in the fein«le line 
to the grandson in the male line, it is intimated, that, as, on failure of the son, the son’s 
son is heir, so, in default of the daughter, the daughter's son is the successor. E^gli. 
Daja-talva. 

Consider as another son.] In the Kalpatarn, the text is read asyam her” instead 
of anyam “ another,” That reading vanes the construction rather than the purport of 
the text. 


* Manu. 9. 132.— 133. 

(a) See 1 Mori. Dig. 258.- 


t Manu, 9. 136. 
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21. Besides the term * daughter’s son’ is in law restricted to signify 
21 Daughter's offspring of an appointed daughter. BaudhS- 


aon intetids son 
of an apponted 
daughter : as is in- 
timated by Baud- 




yana intimates that, when he says, “ [Considers] another 
[son] the daughter’s son termed son of an appointed 
daughter, being bom of the female issue after an ex- 
press stipulation.” Here ‘ consider’ is understood. 


22. Bhdjad^ya 
cites the text 
(§ 17.) as of ge- 
neral import. 

23. But 

23. Govinda- 
rAja prefers the 
daughter's son 
to the married 
daughter : confor- 
mably with a pas- 
sage of 'Vishnu. 


22. Hence also [since such is the scope and pur- 
port of the text § 17.] Bhojadeva has cited that pass- 
age of Vfhaspati under the head of succession of a 
daughter appointed or unappointed. 

Oovinda-rdja, in his commentary on Manu, states the 
claim of the daughter’s son as preferable to that of the 
married daughter, of the grounds of the following pass- 
age of Vishnu. If one die leaving neither son nor 
grandson, the daughter’s son shall inherit the estate ; 
for, by consent of all, the son’s son and the daughter’s 
son are alike in respect of the celebration of obse- 
quies. ’’f 


24. This is uu- 24. This does not appear to us satisfactory : for 

satisfactory. it contradicts the text above cited (§ 8.) 

25. But, in default of a married daughter such as above describ- 

25. A daugli- th<e succession assuredly devolves on the daughter’s 

ter's son inherits son notwithstandiug the existence of the father and 
after the married other kinsmen (6). For it appears from the comparison 
daughter ; Qf j^ig condition to heirs, (§ 17.) and more expressly 

from the purport of the term '' likewise” in the phrase her son like- 
wise is acknowledged to be heir,” (§ 17.) that his pretensions are infe- 
rior to her’s. Therefore, it is a right deduction, that the succession of 
the daughter’s son is next after the daughter. 


26. By the words '' although kindred exist,” (§ 17.) the succes- 
sion of both parents, which reasonably should take 
26. And before effect on failure of the wife, but which is barred by the 
the father and daughter and daughter’s son, is hinted as taking place 
utother. when no such impediment exists. Accordingly V rhas- 

pati, immediately after [the passage above cited,J § 17.] 


ANNOTATIONS. 

21. After an express stipulation.] After the accepting of her as an appointed 
daughter. (Vide § 15— 17.) Chudamani and ^Aishna. 

26. A married daughter such as above described.] Who does not fail of bearing 
issue. Chudamani, Acliyuta and ^rlktskna.. 

Who has or is likely to have male issue. Ragh. on Daya-bhaga. 

26. Bears reference to the parents.] Else, if the brothers inherit next 

after the daughter's son, that would contradict Ykjhavalkya and the rest, as above cited. 
(Vide Sect. 1. § 4.) Chudcimaiu and frlktshria. 

f Not found in Vishnu’s institutes. It is cited by Raghunandana in the D&ya- 
tatva, as on the authority of Govinda-rija’s quotations. f 

(^) See 1 Mori, Dig. 320.— A'i. 
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says “ On failure of those persons, the brothers and nephews of the 
whole are entitled to the estate, or kinsmen, or cognates, or pupils, or 
venerable priests/^ Here the word “ those” bears reference td the 
daughter's son [named in the text,] and to the parents indicated [by thd 
term kindred.*] Therefore, it is on failure of these persons, that the 
succession of brothers and the rest take place. 

A < 

27. As for the assertion of Bffloka, that the daughter's son inherits 
27 Billoka after the Vhole series of heirs specilied in the passage 
postpones tlie [YSjSavalkya] above cited, The wife, daughters 
claim of the also,” &c., (sect. 1. § 4.) that is mere childish prattle ; 
daughter’s sou ; for it contradicts the text of Vfhaspati (§ 17.) Nor is 
erroneously. there any thing inconsistent with that enumeration of 

heirs ; for the maiden daughter, married daughter, and daughter’s son, 
are all signified by the term ‘‘ daughters” in the plural number (sect 1. 
§ 4.) As the word “ son,” in the phrase “ who departed for heaven 
leaving no son,” intends male issue down to the great-grandson, since 
he is equally a giver of funeral oblations ; so does the term daughter” 
comprehend the daughter’s son, for he also is the giver of a funeral 
offering ; or as the term male issue,” in the sentence “ on failure of 
male issue, the daughter inherits” (§ 1.), intends the widow also. Else 
the plural number, in the word “ daughters,” would be unmeaning : 
and the author would have use^ the singular number, as in the words 
the wife,” “ the son of a brother,” &c. We shall hereafter [in the course 
of expounding passages concerning the re-union of parcenersf] explain 
the intention of the plural number in the word brothers” (sect. 1. § 4.) 

28. Moreover, since aiieries of heirs is specified from both parents 
to the king, it Tvould follow, that the succession of the 
daughter’s son takes effect on failure of the king. 
jDut there never is a vacancy ol the throne ; and con- 
sequently the succession could never take place. 


29. Tlie other 
doctrine should 
be admitted. 


2.9. Therefore the succession of the daughter’s 
son on failure of daughters, as affirmed by Vi^varupa, 
Jitendriya, Bhojadeva and Govinda-r<aja, should be 
respected. 


30. But, if a maiden daughter, in whom the succession has vested, 

30. Ifihedaunh- afterwards married, die [without 

ter die without bearing issue, J the estate, which was her’s, becomes 
issue, her father’s the property of those persons, a married daughter or 
next heirs sue- others, who would regularly succeed if thez’e were na 

such [unmapried daughter] in whom the inheritance 


ANNOTATIONS. 

27. As for the assertion, that the daughter’s son inherits after the whole aeries 
of heirs, &o.] This doctrine is maintained by the Maithila school, as is remarked by 
^riktshpa in the Krama-Sangraha. 

* Ragh. on Daya-bhdga. 

t AchyAta and ^Hktshna. Vide infra. Sect. 5. § 37. 
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vested; and in like manner succeed on her demise after it has so Vested m. 
her(a). It does not beccune the property of her husband or other hmm ; 
for that ftext, which is declaratory of tne right of the husband and 
the resvj is relative to a woman's peculiar property. Since it hae 
been shown by a text before cited (sect. 1. § 66), that, on the decease 
of the widow in whom the succession had vested, the legal heirs of the 
former owner, who would regularly inherit his property if there were 
na widow in whom the succession vested, namely the daughters and 
the rest, succeed to the wealth ; therefore the same rule [concerning the 
succession of the former possessor s next heirst] is inferred a fortiori, 
in the case of the daughter and grandson whose pretensions are inferior 
to the wife’s. 


31. Or the word wife” [in the text above quoted, J sect. 1. § 66.] 
81. The rule is employed with a general import : and it implies, 
general in the that the rule must be understood as applicable 
oa»c of a woman’s generally to the case of a woman’s succession by 
suecession. inheritance. 

Conclusion succession of the daughter and 

daughtor’.s son been explained. 


SECTION JIL 


On the Father' right of succeaaioru 


1. If there be no daughter’s son, the succession devolves on the 

father ; and not on the mother [before the father] ; nor 
1. The father is once on both parents. For that is contrary to 

dauirhWs son ^ Vishnu’s text If there be none, it belongs to the fa- 
ther ; if he be dead, it appertains to the mother.” § 

2. But the following passage of Manu, as well as that of Vfhas- 
pati, must be understood iis relating to a case of failure 
of heirs down to the father inclusively. " Of a son 
dying childless [and leaving no widow |] the mother 
shall take the estate ; and, the mother also being dead, 
the father’s mother shall take the heritage. ”i Of a 
deceased son, who leaves neither wife nor male issue, 
the mother must be considered as heii’ess : or, by her 

consent, the brother may inherit.”*^ 

3. This is a result too of reasoning. ^The father’s right of succes- 
sion should be after the daughter’s son and before the 
mother ; for the father, offering two oblations of food 
to other manes, in which the deceased participates, is 
inferior to the daughters son who presents one obla- 
tion to the deceased and twti^to other manes in which 


3. Passage of 
Manu and v^fhas- 
pati which declare 
the mother’s sac< 
cession, suppose 
the demise of the 
father. 


3. The preferable 
right of the father 
“ result of rea- 
ng- 


* yilkrshna. f {h^iktshija. f priktshaa. V" *1® Infra. Sect. I. § 5. 
II Apbyata and ^riktsh^a. f ManUi 9, 317, 

{a) Sc9 1 Mori. Dig, 
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ihe deceased participateB : lie is preferable to the mother and the rest 
because he presents [personaUy^j to others two oblations in which the 
deceased paracipates; and his superiority is indicated in a passes of 
Manu ; '' In a comparison of the male with the female sex, the miue is 
pronounced superior/'t 

4. In the term pitarau both parents*’ (Sect. 1. § 4.), the priority 
4. And is indi- father is indicated : for the father is first sugr 

cated by the text gested by the radical term pitr ; and afterwards the 
wbiob 6xj)resse8 mother is inferred fi*om the dual number, by assuming 
“pa^eAts.* QJJ0 term [of two which composed the phrase] is 

retained. 


5. Hence [since the members of the series are presented to the 
5. An objection understanding in the order here stated^], the ar^ment, 
obidatfed. ^ th^t, * the mental apprehension of a series being co- 

extensive with the oral recital of its component mem- 
bers, recital, being wanting, necessarily precludes apprehension,* fiiust 
be rejected as inconclusive ; for it is not true, that an adequate indica- 
tion is wanting [being deducible in the manner above stated ; § 4.] and 
[the joint succession of father and mother] would contradict the text 
of Vishnu. 


t ConoluaioD. 


6. Thus Wie father’s right of succession has been 
explained. 


SECTION JV. 

On the Mother's right of svcces^swn. 


1. If the father be not living, the succession devolves on the mo- 

1 The mother immediately after propounding the father’s 

inherits after the right to the estate, Vishnu’s text declares, “ If he be 
father. dead, it appertains to the mother.”§ 

2. This too is reasonable : for her claim properly precedes that of 

2 Her rieht is brothers and the rest ; since it is necessary to make 

fouided on rca- ^ grateful return to her, for benefits which she has 
8on. personally conferred by bearing the child in her womb 

^ and nurturing him during his infancy ; and also be- 

she confers benefits on* him by the birth of other sons who may 
offer nineral oblations in which he*will participate. 

ANNOTATIONS. 

4. By assTuning that one term is retained.] This is an allusion to the e^mology 
of pitarau ' parents* from pitt ^father,’ representing the compound term mAta-pitaran 
‘mother and father.* Paomi. 1. 2. 70. 


* ChhdAmata. t ManUi 9. 30, { ^frikfahna, § Vide supt^. Sect, h § 
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3. The notion, therefore, that the mother’s right should precede 

the father’s, because she is pronounced to surpass him 

3. The ^^ctrine in the degree of veneration due to her, must m reject- 

^or, if s supcrior title to veneration were the 
riffuti is 6!rroa60us« a • ___ i j 

reason oi a right oi inheritance, the succession woTua 
devolve on the spiritual preceptor before the father ; since it is said 
** Of him who is the natural parent, and him who gives holy knowledge, 
the giver of the sacred science is the more venerable father and 
paternal uncles and the rest would inherit in preference to a younger 
brother or a nephew. Therefore the mother’s right of succession is after 
the father [and before the brothers.-f*] 

4. By thus declaring, that the mother’s succession takes place 

4 By the same l^he father of the deceased, and before the father’s 

analogy, the offspring, the author intimates, that the paternal grand- 
grandmother in- mother’s succession likewise takes place after the 
herits after the grandfather and before the grandfather’s offspring, 
grandfather. otherwise [if a different order of succession be 

assumed or if that order be not established ;§ or that indication be 
not acknowledged ; II there is a contradiction between the specified 
order of succession, “ both parents, brothers, likewise, &c.,ir [and this 
case which is perfectly analogous **] Accordingly [since the grandmo- 
ther’s right of succession is in this manner indicated by Y^jilaval- 
kya Manu says, And the mother also being dead, the father’s 
mother shall take the heritage.”JJ The meaning is ‘ being dead, that 
is, deceased, together with her offspring.’ 

5. Here the particle “and,” as well as “also,” must be joined in 

5 And after Construction with both parts of the sentence. There- 

brothers and ne- fore the sense is ‘ and the mother being dead, the pa- 
phews. ternal grandmother also may take the heritage.’ What 

then becomes of the brothers and the rest ? These 
persons, including tlie paternal grandfather, are indicated by the par- 
ticle “also.” 


ANNOTATIONS. 

3. The notion that the moil>er*s right should precede the father’s is rejected.] This 
appears to be levelled against the doctrine maintained by the Mait’iiila school, or at 
jSt by Vachespati Micjra and by the author of the Vivida-chandra. frtkfshija, in the 
Krama-sangraha, cites Micra (meaning Vachespati Micra) as affirming that doctrine on 
the strength of an inverted and erroneous reading of Vishnu’s text. (Sect. 1. § 6.) 

Because she is pronounced to surpass him.] By the following or similar passages : 
‘'A mother surpasses a thousand fathers.”||![ prikfshna. 

5. Are indicated.] Copies of ^riktshna exhibit a different reading; samucK- 
cliitdH * assembled’ instead of suchitah ^ hinted.* The variation does not make a mate- 
rial alteration in the sense. 

* Mana, 2. 146. f prikrshna. t ^rlhfshna. § Ciiud^mani 

II Achjuta. ^ Vide Supra- Sect. I. § 4 CJmddmani and ^Iktsb^ 

ft Bagh. on Ddya-bhaga. it Vide supra. Sect. 3. § 2. 

Cbfidima^, dll Manu, 2, 145, 
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. 6, The xaeaziing then of the text [of YSjnavalkya] ia this : the 
6 As the mo- succession of both parents takes eflFect, in the order 

which has been explained, after the descendants of the 
deceased, down to his daughter’s son, and before [the 
father’s*] own offspring. Hence the succession of the 
paternal grandfather and grandmother is thus shown 
to take place before their own offspring. Accordiogly 
it is not separately propounded in the text of Y^jna- 
valkya ; since the right of the paternal grandfather 
and grandmother is virtually declared by showing the 
mother’s right of succession. 

7. Thus the mother’s right of inheritance has 
been explained. 


ther inherits afier 
the father and be- 
fore the offspring, 
to the grandmo- 
t^r inherits after 
the grandfatiier 
and before their 
progeny. 


7. Conclusion. 


SECTION V. 

On the Brother 8 right of succession. 


1. If the mother be dead, the property devolves on the brother: 
1 After the mo- foi* Yishnu, hftving declared, that, “If the father be 

ther the brothers dead, it appertains to the mother,” proceeds to say 
inherit. On failure of her, it goes to the brothers :”*f and here 

the pronoun refers to the mother. It appears also from 
the passage [of Y^jhavalkya] “ both parents, brothers like wise, that 
the brother’s succession takes place in the case of the death of both 
parents. 

2. It must not be alleged, that, under the passage above cited, 
2. Not the bro- which expresses “ brothers likewise and their sons,” 

ther’s son jointly the brother’s son, being declared heir in like manner 
with them. as the brothers are, shall inherit also next to the mother. 

For the text of Vishnu, declaring that “ it goes to the brothers,” adds 
“ After them, it descends to the brother’s sons and in this place the 
pronoun refers to the brothers. 


3. That too is reasonable : for the brother confers benefits on the 


3. It is reason- 
able; for the bro- 
ther confers more 
benefits on the 
deceased. 


deceased owner by offering three funeral oblations to 
his father and other ancestors, in which the deceased 
participates ; and he occupies his place, as presenting 
three oblations to the maternal grandfather and the 
rest, which the deceased was bound to offer ; and he is 


ANNOTATIONS. 

7. The mother’s right of inheritance has been explained.] On the death of the 
mother, the residue oi estate devolves on the brother as next heir in the order of 
succession, and not. lib \ woman’s peculiar property, on her son and daughter : for it 
is a case of an estate devolving on a woman. ‘*(Vide Section 2. § 31.) Chudimani. 


* Ragh. on Dhya-bh&ga. 


f Vide Supra. Sect. 1. 5 5. 


t Sect. 1. 4 4. 
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therefore superior to the brother’s sou, who has not the same quatifica^ 
tions. But deriving his origin from the mother, the brother, though 
he do possess these qualifications, is inferior to the mother ; and his 
succession, therefore, very properly takes eflfect after her. 

4. Besides why may not the word “ likewise” be connected 
4. As well might with the term "brother?” and thus the parents and 
parent! and bro- brothers may have an equal. right of succession; the 

thers inherit toge- text being interpreted ' as parents, so do brothers in- 
tber. 


5. The question, then, must be negatived, as at variance with 
the text of Vishnu : and the same is to be done in the 
/h^V^hnu' instance likewise [of the claims of brother and 

and by Manu. ^ brother’s son *] So Manu declares, that brothers take 

the inheritance, not the nephew. " Of him, who leaves 
no son, the father shall take the inheritance ; or the brothers.’’^ 


6. Moreover, why has not the nephew, whose father is living, a 

, . right of succession ? There is no other reason but this : 

whose father ^is whose father is living, does not confer bene- 

living, is exclud- fits, since he is incompetent to offer oblations. If then 
ed: how should it be thus settled, [that the order of succession is regu- 
one, ^hose father the decree in which benefits are conferred.^:] 

is dead, be admit- should a nephew, whose father is deceased, inherit 

equally with the brother, since he does not confer equal 
benefits ? Accordingly Devala, in a passage before cited [Sect. 1. § 17.] 
not specifying the brother’s son in the series of heirs down to the half- 
brother, comprehending the widow, daughter equal by class, father, 
mother, brother of the whole blood, and brother of the half-blood, inti- 
mates that the succession of nephews and the rest takes place on failure 
of heirs down to the half-brother. 

7. The passage, which pronounces a nephew to be as a son, 
7 A nephew is '^'hey are all fathers by means of that son ;”§] is in- 

pronounced to be tended to authorize his presenting a funeral oblation 
as a sou, with a and to establish his right of succession on failure of 
different view. brothers. [They do not inherit together ;||1 for that 
contradicts the text [of VishnulF] above cited. Else why should not 
[his right of succession**] be before the brothers. 


8. The brother 
therefore is solo 
heir. 


8. Therefore brother alone is heir in the 
first instance. * 

mu c-a#' 


9. Here again, a brother of the whole blobd has the first title ; 
9. First the bro- under the following text [§ 10] : and, even under the 
iher of the whole general rule for the brotner’s succession ("Brothers 
blood inherits : also,” Sect. 1. § 4). The meaning is, that the whole 


* Aobjuta and Qriktshria* t Manu, 9. 185. % ^ktshna, § Manu, 9. 1S2* 

ti and ^ 
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brother shall inherit in the f^t place : but, if there be none, then the 
half-brother ; for he also is signified by the word brother, being issue 
of the same father. 


10 . The passage alluded to (8 9 ) is as follows : “ A re-united 

[brother] shall keep the share of his re-united [co-heir, J 
la Conformably jg deceased ; or shall deliver it to [a sou subse- 

^ quently] . bom. But an uterine brother [shall thus 
retain or deliver the allotment] of his uterine rela- 
tion.^’* This text of Y£jilavalkya also shows, that the term brother is 
applicable both to the whole and to the half-blood. Else, if it intended 
only the uterine [and of course whole] brother, the author would not 
have specified, that '' the uterine brother, should retain or deliver the 
allotment of his uterine relation for the whole blood would be sig- 
nified by the single term “ brother.” 

11. Therefore the succession of brothers, whether of the whole or 
11 Proof of of the half-blood, is declared by the passage before' 

inference. (“Both parents, brothers likewise.” Sect. 1. § 4 .) 

But, by here specifying the uterine relation, the prior 
right of the uterine (or whole) brother is intimated. 


12. The half 
brother is rightly 
placed between 
the whole brother 
and nephew by 
Crlkara and 
Vi^varupa. 


12. The succession of the half-brother, between [the whole brother 
and the broth€lt‘’s son,i*] as affirmed by Qrikara and 
Vi9var6pa, should be acknowledged ; for he is inferior 
to the whole brother, who presents oblations to six 
ancestors which the deceased was bound to offer, and 
also presents three oblations to the father and others, 
in which the deceased participates ; while the half- 
brother only presents three oblations in which the de- 
ceased participates : and he is superior to the nephew, because he sur- 
passes him in the conferring of benefits, since he offers three oblations 
of which the deceased participates. 

13 . In answer to the inquiry whether the half-brother, though 

re-united in co-parcenery, be inferior or not to the whole 
13 - ^ brother, Y^iflavalkya says, A half-brother, being 

l^ssage of lajna- associated, may take the succession ; not a hall- 

brother, though not re-united : but one united [by 
blood, though not by co-parcenery,] may obtain the property ; and not 
[exclusively] the son of a different mother. 


ANNOTATIONS. 

13. A half-brother, being again |«sociated, &c.] This obscure text, darker cvea 
than the preceding one (§ 10.), admits of different interpretations, independently of 
variations in the reading, which also are numerous- It is necessary therefore for the 
understanding of the commentary, to exhibit a second version of the text, conformably 
with the interpretation of Culapaiii : “ A half-brother, being again associate^ may nci 
take the sucoessiou of his half-brother ‘ [the whole blood,] though not re-united, flhali 
obtain the property ; not v, hough united, the son of a different mother.” Haghunandana^ 
in the Baya-latva, remarl that the Mitakshard and Ratnikara concur in Ihe same inter- 
pretation with Jlmhta-vahana ; from which he also does not substantially differ* 

* Ydjiwvalkya^ 2. 139, f ^rflashna. t Y4j&falkya, 2, IdOi 



I4i, Exposition 
of it. 


, - j-n - - - - - - 

motner, but a^daied, agaiu in co-parcenery, 
first take the inheritance; not generally any bdf" 
brother [whether associated or separated^].’ The 
latter part of the text is in answer to the question, 
whether, ii^eriting first, he excludes the whole brother or takes the 
suoeession jointly with him ? ‘ the whole brother, though not re-united 
in parcenery, shall take the heritage ;* (here thjs word whole brother is 
understood from the preceding sentence :) ‘ not exclusively the son of 
a different mother, though re-united.* Or the term ‘‘ united’* may 
jsi^nify whole brother [or united by blood.] Accordingly the text is so 
read in the citation of it by JitendWya as a passage of Vxddha Y^na- 
valkya : and, in that case, the term associated^* is understood 
the preceding sentence. 


15. Therefore the half-brother, who is again associated in co- 
15 Anassoci- ps^i^cenery, shall not take the succession exclusively ; 
ated half brother but the whole brother [shares it] though not associat- 
inherita with ed. Such is the meaning : and consequently the whole 
the unassociated brother, who is not re-united in parcenery, and the half- 
whole brother. brother, who is associated, should divide the succes- 
sion. Accordingly the author has employed the particle '' but” [with 
the connective sensef]. 


16. An objection is stated by Qrikara Mi^ra. The maxim, that 

the re-united brother shall keep the share of his re- 
united co-heir,** (§ 11.) is independent [of other pre- 
^ ceptSjJ] as it applies to the case of re-united half- 
bi'others exclusively ; and, in like manner, the maxim 
that ** uterine [meaning the whole] brother retiiins the allotment of his 
uterine relation,** (§ 10.) bears no reference [to any other rule,] when 
it is applicable to the case of unassociated whole brothers only : but, 
when there is a half-brother associated and a whole brother unasso- 


ANNOTATIONS. 

14. The text is so read.] The reading here exhibited is sodaro nanyamatrjaH in- 
stead of sanstshto nanyamati-jaH. The second verse of the stanza is read in the Kal- 
pataru ‘ may not take the wealth of the half-brother,* nAnyodarya-dhanam haret, in 
place of nanyodaryo dhanam haret, ‘a half-brother,* may not take the wealth.* This 
reading is condenif>ed by the author of the Ratnakara as unauthorized ; and Raghu- 
nandana, in the Daya-tatva, quotes the censure and apparently concurs in it. 

16. In the disouisition on the passage dvayofi pranayanti.] This is the ninth (or, 
according to one reckoning, the seventh) adhikara^a or topic in the third section of 
Jaimini*8 seventh chapter. It is a disquisition on me interpretation of a passage of the 
Veda, which directs that a northern altar be prepared for the Chdturm&sya sacrifice, 
and forbids it at two of the four sacrifices comprehended under that designation; 
namely, at the Vaiqvadeva and funaslrlya: whence it is concluded, that, this being an 
exception to the more general rule, the altar is directed to be employed under that 
general rule in the remaining two sacrifices only : viz., at the V4runa-praghasa and 
Sakamedha. The reasoning, introduced into this disquisition, is the groundwork of 
friktsbna’s objection. See MitaksharA, 2. 1. 34. 

frlktshna, f friktsliM. f prfktsbua. § Mlminsa 7 . 3. 9. 
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if two maxims be applied to this case co^seaiimM^ of 
SmltPg oth descriptiom of brethren, then bo<h maxims tfJfce f^i^t 
witih i^erence to each other. Now it is not right to make ^ 
rule operative with and without reference to another maxim ; f[>r 
aigues variableness in the precept. Thus it is shown [by Jaimini,| m 

the disquisition on the passage dvayoK prai^ayanri,^ 
***^^+k” prohibition, relatively to two sacrifices, of the 

^ use of the uttara-vedi or northern altar directed ge- 

nerally for the four sacrifices [in which those two are 
comprehended], is not a prohibition [but an exception] ; for, if the 
precept concerning the northern altar be taken with reference to the 
[denial, implying consequently] an option, in the instance of two sa- 
crifices, and be taken absolutely and without reference to any other 
maxim in the instance of the two other sacrifices, there would be va- 
riableness in the precept. So, in regard to the subject under considera- 
tion, the maxims, that the re-united brother shall keep the shares of 
his re-united co-heir,” and that “ the uterine [or whole] brother shall 
retain the allotment of his uterine relation,” (§ 10.) are applicable in 
those cases in which the rules are operative independently ot any oth^ : 
but, if there be a half brother associated and a whole brother unasso- 


ciated, the two rules are not applicable in this instance ; and it would 
follow, that no one could take tne estate [since there is no special pro- 
vision in the law for this case-T] Therefore (the true interpretation is, 
that, in the case stated,] where the associated half brother might be 
supposed to be heir of his associated parcener, under the rule, that " a 
re-united brother shall keep the share of his re-united co-heir,” the 
maxim that “ the uterine [or whole] brother shall retain the allotment 
of his uterine relation,” serves as an exception to that rule. Thus the 


half brother, though associated, cannot be supposed to be heir, if there 
, be a brother of the whole blood. Then how does the 

clusion^^^ ^ succession go ? The whole brother, whether re-united 

or not re-united in co-parcenery, inherits the property. 


17. That is not congruent : for it is not true, that there is va- 

riableness in a precept, merely because two [rulesj], 

of his objection severally applicable to two [cases^], become 

^ * applicable in a single instance at the same time. 

18. Thus, in respect of the precepts enjoining the votary to bestow 

his whole wealth as a gratuity iii one instance and no 
I gratuity in the other, which are respectively appli- 

gruity of^his rea- independently of each other, if either the pnest 

soniog. doing the functions of Udgdtf, or the one performing 

the oflSce ©f Pratistotr, singly stumble [in passing 


ANNOTATIONS. 

IS. If either the priest doing the functions of Udgatr ] Among tbc priests, who 
officiate at the sacrii^i called Jyotishtoma, one is termed Udgatt and another Pra- 
tistott. In the conn of the ceremony the priests proceed from one apartment named 


* Mimins^, 73^. f frfkrehna. J Achyuta and ^’rlkfshna. § Ibid. 



from the oae Apartment to the oth«r, at the oelelaiAtioa of the saficrifice 
called Jydtiahtoma :*] but, if both those priests should stumble at the 
same time, neither injunction would be applicable ; for that would be 
a Yariableness in the precept. 


In like manner, under the precepts, which direct the priest 
^ touch an oblation with the prayer denominated 
Clam k Ch^turhotra at the full mopn, and with the prayer 

^ * termed Parichahotra at the new moon ; an oblation of 

ctmte consecrated to Indra is understood in the sacrifice named 
Upfo^u-yiiga, and an offering of milk consecrated to Indra is similarly 
understood at the Agnishomlya sacrifice; and, both precepts being 
thus severally applicable in those instances, neither of them woula 
take effect at the Agneya sacrifice, since there would be variableness in 
the precept if both were applied to this case. 


20. Therefore, the definition of variableness in a precept is its 
being a positive injunction without reference to any 
20. The in- opposition in one instance, and fan eventual onef] with 

i*eierence to the opposition of a different precept in 
another instance. Thus, in the example stated (§ 16), 
the prohibition bears reference to the injunction con- 
cerning the altar, expressed in these words At this sacrifice prepare 
the uttara-vedi.” Without opposition to that [injunction^], it would 
be no precept. Therefore it is a command which bears reference to 
the injunction respecting the altar. Nor is it in constant opposition 
to it : for, were it so, the prohibition [as well as the injunction^] would 
be useless ; since, without the prohibition [and injunction, IF] the omis- 
sion of the altar mi^ht be de&uced [from the silence of the law]. 
Therefore, even the injunction concerning the altar is a command 
which beai’s relation to the contrary prohibition ; but, in regard to 
two of the periods of sacrifice, it is independent of any other rule. 
Consequently there is variableness in the precept ; and an alternative 
must be inferred. But, in the case of any thing supposed as a matter 
of spontaneous option, a prohibition is an absolute forbiddance : for the 
occasional omission of the act was inferrible without the aid of an 
express prohibition. 


ANNOTATIONS. 

Harirdhanin to another denominated HaviBpavamdna. During their progress, if the 
Udgdtt happen to stumble, tlie votary is enjoined to bestow his whole wealth in a 
gratuity. But, if the Pratistott fall, the ceremony is terminated without any gratuity, 
or with a trine only ; and the sacrifice is to be recommenced. 

^ 19. The prayer denominated Chdtui’hotra.] Beginning with the words Ptthvl 
hota. One, being four times called by Prajdpati under the designation of at man or 
soul, replied in the words of this prayer. Hence he is named chaturhuta ‘ four times 
called ;’ and, for the sake of mystery, chaturhott; from which the name of the prayer 
is derived. Taittirlya Brahmana ; and M^dhava on Mlminsa. 3. 7. 4.) 

The prayer termed Panchahotra.] It begins with the words AgniH hota. 


♦ die. 

§ Achyuta, 


t Chudamani, 
IT Achy Ufa. 
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21. Accordingly [ditice there is variableness in the precep^i* when 
a ^nerai and a particular rule, or injunction and 
M. . .A „ hibition, are sometimes applicable in the same instar^ 
^ ^ when two particular rules are so f or since a 

prohibition, which is constant, is inferrible without 
the aid of either injunction or prohibition ;+ the passage, which direct 
that the Shoijasin shall be taken, and that it shall not be taken, [at an 
AtirStra sacrifice,] constitute an alternative. 


22. But according to the doctrine of those, who afiinn, that an 
22 Att obiec- is inferred by this reasoning ; namely that, 

tioo obviated.^ since a prohibition implies a previous supposition [to 

the contrary,] the [negative^] precept does not obviate 
the cause ; an alternative would be inferrible even m the instance of 
a prohibition concerning that which was suggested only as a matter of 
spontaneous choice : for example, the passage which expresses The 
priest makes not two [portions of an oblation of liquid butter] when 
a victim is ofiered ; [nor at the sacrifice with acid asclepias :”] and 
other similar passages. 


23. Moreover, since an effect cannot preclude its own cause, how 

23 A further there be in one case opposition [which is necessary 
reasoa to constitute ai^ alternative ?] for the precepts ai'e not 

equipollent. But, admitting that such is the nature 
of prohibition, that it eradicates its own cause ; it should eradicate it 
altogether, for [the precept, which suggested] the previous supposition, 
is of inferior cogency. 


ANNOTATIONS. 

In the sacrifice named Upansu-y%a ] Sacrifices are directed to be performed at 
the full and change of the moon, ’’fhe Upausu-yaga is one of those to be celebrated at 
the full moon and the Agnlshomfya at new moon. Curds constitute the oblation at 
one, and milk at the other of these sacrifices. The A’gneya appeHains to both periods; 
and both kinds of oblations are to be made on that occasion. 

21 . Passage, which direct that the Shodasin shall be taken ] One passage of the 
Veda expresses “ At the Atiratra take the Shodasin;” another, on the contrary, pro- 
vides “ At the Atiratra take not the Shodasin.” It is inferred, that an alternative 
must be admitted ; and that the Shodiasin may optionally be used or not at the cere- 
mony called Atiratra. (Jaimiufs Mimausa 10 8. 4.) 

Shodasin is a name for a vessel of a particular description, ^riktshna. 

It is a wooden bowl employed at sacrifices in which the juice of acid asclepias 
is drunk. • 

22. The passage which expresses *Mhe priest makes not two portions, &e.** 
This passage, with the sequel of it which is here inserted between hyphens, forms the 
subject of a disquisition ip Jaimini’s Mimansi. (10. 8.3) 

23. The precept /^vre not equipollent.] The author here alludes to a passage of 
Gautama : “ If there be SntradicUon between equal authorities, an option is iufern^.”§ 
Achyuta, 9riki8hna &c. 


^ yriktshna. 


t Achyuta. 


J Achyuta. 


f Gautamfv V 


, thai prohibition coneei^ tiie 
24 Another sopething whidi spontaaeons choice may 

argument refuted. a forbiddance of any thing deduced froto 

a precept. That is an assertion which argues extarpue 
iterance : for it would follow, that an alternative does not exkt ; 
since the practice of what is commanded by precept, and the prohibi- 
tion of a practice not commanded by precept, cannot be in opposition 
at th^ same time. The prohibition too would not be essentm to the 
iwst of religion, since the practice of something suggested by spontane- 
ous choice is not supposable as an essential part of a religious act. 

, 25. Therefore, [since the opposite opinion is erroneous,*] an 

25. Conclusion alternative is inferred [not in the manner there pro- 
against ^Jrikara’s posed, butt] according to the reasoning set forth by 
reasoning. us [viz., that, if the prohibition be constant, both in- 

junction and prohibition would be unnecessary ; and, if the injunction 
were invariably cogent, the prohibition would be vain.J] But let 
that be ; for why expatiate ? 


26. As for the remark of the same author, who says (§ 16.) that 
96 His infer- * there be a half brother associated and a whole 
ence is wrong ; brother unassociated, in which case the half brother 

might be supposed to be the heir under the rule, that 
** a re-united brother shall keep the share of his re-united coheir 


nnan ruie; AfiaD is unsuiiaoie, lor, in tnis very case, tne rule concern- 
ing the re-united co-heir might on the contrary serve as an exception 
to the maxim, that tlie uterine [or whole] brother shall retain the 
allotment of his uterine relation,'^ under which the whole brother 
might be supposed to be the heir : since there is not in this instance 
any ground of preference. 


27. But this author s interpretation of the text ‘‘ A half brother 
27. And the being again associated, &ic. (§13), as explanatory of 
purport of fhe the passage a re-united brother shall keep the share 
text, as stated by of his re-united co-heir,” is quite wrong ; for, the in- 

tended purport being conveyed in that text, the pass- 
age in question would become superfluous. 


28, Moreover the exposition of the text [by 9vikara§], as signi- 
.. fying * Let not the half brother, who is an associated 
the interprT.Ltion brother, take the estate ; but the whole brother, 
ofit,.isciTOBeou8. (this term is understood,) who is not re-united, shall 

positively take it ; a son pf a different mother, though 


ANNOTATIONS. 

94. Cannot be in opposition at the same time. ‘ Or msy subsist in the same in- 
stance.' Tor 9r1ktshria notices two readings of this passage : Upasanh^ri-sambhavkt 
and Upsanbai'a sambhavkt. 


♦ friktshna. 

9iiki9hpa and Acbjata. 


t 

§ 9rlktshna and Acbyuta. 



SEC, V. 


m 


is Srlsb ertoneons, for the ^ 

io the fitst pairt: of the text, is needlessly repeated ^ 
phrase ^ son of a different mother,* in the latter part of itj be©ciia<^ 
supei^ons ; and the particle api is taken in the sense of positivel3r. 


Besides, under the interpretation of the passage 
m. His expo- uterine [or whole] brother as an exception to 


sitiott leaves a claim of the associated half brother if a whole brother 
cjase unprovided unassociated exist ; and its consequent inapplicableness 

F-brot 


for. 


to the case of a whole brother and half-brother both 


unassociated ; these would have an eq^ual right of succession [under the 
general maxim, that brothers shall inherit ; section 1. § 4.* since no 
distinction is specified :t] or else the property would belong to neither 
of them [if the general rule be explained by the particular one.f] 


30. But, if the passage concerning the uterine [or whole] brother 
30. Or else the be applicable to this case also, [taking the term 
objection alleged “ uterine** as intending such a brother generally, whe- 
by him may be re- ther associated or unassociated, §] then the objection 

of variableness in the precept may be retorted on you ; 
for the passage, concerning the re-united brother, bears reference to 
opposition in one case, [in that of the associated half brother and unas- 
sociated whole brother ;||] ancU bears no I'eference to opposition in 
another case, [in that of a whole brother and half-brother both unasso- 
siated :f ] in like manner as it is declared, that the general rule for 
preparing the vedi or altar at a sacrifice with the Soma plant, must be 
understood as applicable to sacrifices in which the use of the altar has 
not been otherwise directed ; since there would be variableness in the 
precept, if it operate in the case of the Dikshiniya and other similar 
sacrifices, in bar of a command forbidding the altar suggested by the 
extension of a rule [concerning sacrifices celebrated at the full moon,] 
but in other instances operate without bar to any thing else. 


31. But, according to our interpretation, there is no variableness 
31. It is not a precept, even as that is understood by Qrikara : 

valid objection to for the passages concerning the re-united brother and 
the proposed con- the uterine [or whole] brother (§ 10.) are relative seve- 
struction. rally to different cases ; and that regarding '' a half 

brother again associated’* (§ 13.) declares the equal participation of a 


ANNOTATIONS. 

30. At a sacrifice with the Soma plant.] It is a general rule, that an altar is to 
be used at sacrifices in which the ^ma or Asclepias acida is employed. An altar is 
also directed to be provided at sacrifices celebratea at the full of the moon. By exten- 
sion of this rule to the Dlkshitiiya, which is one part of the sacrifice to be oeleWated 
at that period, the use of the altar is deducible from this as well as from general 
rule abovementioned. Now, since the injunction is unnecessary as regarding'* what is 
otherwise known, it i l^npposed, that, to give operation to the injunction in this case, 
it must be taken as a \r to the inference deducible from an extension of a different 
rule. Hence it is consiuered liable to the objection of variableness. 

.... " ■ 1 1 1 . — .. 

* Achyuta. f prfktshna. J ?rlktshna and Achyuta. 

§ (Jriktsbns. |1 


m 


ifmmr 


brother unftssodated and a half bfother associated. Thus the 
meaning of the first part of that text is, ‘ a half brother, being re-'Unit- 
ed in oo-^i^aroeiieiy, shall take the succession, although a whote broths 
not re-untted exist ; but a half-brother, who is not re^united, shall not 
inherit/ The latter part of the text is in answer to the question, does 
hot the whole brother inherit in that case ? ^ Though not re-united, the 
whde brother (this term is understood) shall take the heritage ; and 
not exclusively the son of a different mother who is again associated. 
But it shall be taken and shared by both/ Thus the mleged variable- 
ness in the precept is obviated. 


32. So Manu likewise shows the same rule of succession. “ His 
82. A passage of uterine brothers and sisters, and such brothers as were 
Manucoafipisthe re-united after a sepaintion, shall assemble together 
interpretation. and divide his share equally/’* 


33. Reciprocation being indicated by the plural number, in the 
38 Exposition uterine brothers,” as rei^ecting these ex- 


of bis text and 
relaxation of a 
contr^ iaference 
from it* 


dusively ; and in the words “ brothers re-united,” 
as relating to the half-brothers; the words '"assem- 
ble together” are properly employed to mark assod- 
ation of both [descriptions of brethren;*}*] for they 
would otherwise be unmeaning terms. Therefore it is from mere ignor- 
ance that it has been asserted, that both [do not inherit together, J] 
because reciprocation is not expressed by the text. Moreover,^ since 
the text exhibits the conjunctive particle "" and,” in the phrase “and 
such brothers as were re-united, &c.^’ and the rule [of grammar] ex- 
presses, that a coniunctive compound is used when the sense of the 
conjunctive particle is denoted the assertion, that reciprocation is 
not expressea by the text, would imply, that even the conjunction does 
not bear that sense [viz., the sense of reciprocation. ||] 


34. Therefore, if whole brothers and half brothers only [not re- 

34. The whole 
brother inherits 

in preference to brothers. Accordingly Virhat Manu says, “ If a son of 
a half-brother, if the same mother survive, the son of her rival shall not 
nmtber be re-unit- wealth. This rule shall hold good in regard 

^ A passage of immoveable estate. But, on failure of him, 

Vfhat Manu con- [the half-brother] may take the heritage.” 
firms this. 


united brothers of either desoriptionin be the claim- 
ants, the succession devolves exclusively on the whole 


45. This rule shall hold good in regard to the immoveable estate.^ 
OR TtrAUtMtft ^ relative to divided immoveables* For, 

di^d i^ovt^ immediately after treating of such [property,] Yama 
ahles. says, “ The whole of the undivided immoveable estate 

A corresponding afiipertams to all the brethren ; but divided immove- 
passage of Yama. al>fea-must OH iio account be taken by the half-brother.” 


♦ Manu, 9. 212. 

2. 2. 29. 


j- prlkfshna. 

II Acbyuta and ^Viktshi^ia. 


J Achyuta. 
If Ibid.; 
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. 36 . All tibe brethren.] Whether of the whdb Mood co: of the 
Ti.« Kue. h^-biood. But, among whole hrothere, if cakft :hn,;Ee- 

JL Ito 011.W •# H il i 1 ^ 


uluted after semiaiion, the estate belongs to ^ {f 
aa unassociateu whole brother and re-united half«-bit>r 
ther exist, it devolves on both of them. If thei« be 
only half-brothers, the property of the deceased tomb 
be assigned in the first instance to a re-united one ; 
but, if there be none such, then to the half-brother who is not re- 
united. 


devoltea 
on ihm re-anit^ 
wlio!« brother in 
preference to one 
not re-united* 


37* Beasofi of 
tile use of the plu- 
ral number in a 
passage before ci- 
ted (Sect 1. § 4.) 


37. Accordingly the plural number is employed* 
in the term “ brothers/* (sect. 1. 8 4.) for the purpose 
of indicating the succession of all aescriptions of them, 
in the order here stated. Else it would be unmean- 


38. The text, "are-united [brother] shall keep the share of his 
38. THie passage re-united co-heir,^* (§ 10) is intended to provide a 
under oonsidera* special rule governed by the circumstance of re-union 
<f 10.) provides a after separation, and applicable to the case where a 
special rule. number of claimants in an equal degree of affinity 

occurs. 


39. Hence, if there be competition between claimants of equal 
39. Itisapplioa- degree* whether orothers of the whole blood, or bro- 
ble to nephew and thers of the half-blood, or sons of such brothers, or 
uncles, as well aa uncles, or the like, the re-united parcener shall ^ke 
to brothers. heritage : for the text does not specify the parti- 

cular relation ; and all [these relations] were premised in the preced- 
ing text (sect. 1. § 4.-1“) ; and a question arises in regard to all of them. 
Therefore the text must be considered as not relating exclusively to 
brothers. 


40. Conclusion. 


.40, Thus the brother s right of succession has 
been explained. 


SECTION VI. 

On the Nepltew" s right of enccession, — and that of other heirs. 

1. On failure of brothers, the brother’s son is heir: for the text 
1. After bro- of Vishnu, having <Jeclared "it goes to the brothers,” 
diera,Bephewam- proceeds "After tEexxi it descends to the brother’s 


ANNOTATIONS. 

36. All tbs brethrea.] Effcdts other than immoveables go to the brotheta of the 
whole blood whether separated or unseparated. Eagb. Dd.ja-tatva. 


* Vide Sect. 2. § 27. 




} Sect. 1, 4 


2. Among those, the suocessioa Revolves fis^t m &m of a 
2. The whole uteme [or whole] brother ; but, 4f there be noue^ it 
blood firefc, and pa^s to the son ^ the half-brother(<t). For the text 
,then the half- expresses, " An uterine [brother] shall retain or ddiver 

the allotment of bis uterine relation” (sect. 5. § 10). 
Indeed the son of the half-brother, being a giver of oblations te the 
father of the late proprietor, together with his own ^ndmother, to 
the exclusion pf the mother of the deceased -owner, is inferior to a son 
of a whole brother [who is the giver of oblations to the grandfather in 
conjunction with the mother of the deceased*]. 


3. Nor can it be pretended that the stepmother, grandmother and 

3 Steomothers grandmother take their places at the funeral re- 
do nofc participate, consequence of [ancestors being deified^] with 

like the natural their wives : for the terms " mother” [grandmother and 
mother, in the fu- great grandmother J] &c. [in such texts as the folio w- 
neral oblations. ing||] bear the original sense of ' his own natural mo- 
ther/ * father s naturnl mother / and ‘ grandfather s natural mother / 
and it is by those terms that they are described as taking their places 
at the funeral repast. Thus it is said, " A mother tastes with her 
husband the funeral repast consisting of oblations to the manes ; and 
the paternal grandmother with her husband ; and the paternal great 
grandmother with her’s.” But the introduction of stepmothers and 
the rest to a place at the periodical obsequies, is expressly forbidden. 
Thus the sage declares, " Whosoever die, whether man or woman, 
without male issue, for such person shall be performed funeral rites 
peculiar to the individual, but no periodical obsequies.” 

4. Besides, the command for the celebration of the funeral repast 
> 111 . ij u in honour of ancestors with their wives, is of invariable 

a contradictiou, exigency ; as it is universally acknowledged : but, since 

there are not stepmothers in every instance, the pre- 
cept must relate to the natuml mother ; for the association of the va- 
riable and invariable exigency of the same command would be a con- 
tradiction. 


5. Since the paternal uncle, like the nephew of the whole blood, 
5. The pater- offers two oblations, which the owner was bound to 
ual uncle lias not present, to two ancestors with their wives, should not 
equal pretensions the succession devolve equally on the uncle and 
with the nephew, nephew of the late proprietor ? The answer is, the 
paternal uncle is indeed a giver of oblations to the grandfather and great 


ANNOTATIONS. 

2.. Eor the. text expresses "An uterine brother,” &c.] Although there be no text 
which declares the right of a nephew of the whole blood before a nephew of the half-blood ; 
yet, under the passage cited, which shows, that in the case of brothers, the whole blood 
excludes the hdf blood, it is reasonable, that the son of an excluded person should be 

debarred by the son of the person who exeludes him. f/*rlktshna and Achyuta. 

— ^ — — — , , . , — ■ 

' * ^Jrlktshna. f^^rlktshna and Achyuta. 

{Jriktshija and Achyuta. || 

See 1 Mori, Dig. 313, 324.— Ad. 
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graiidfatker of the proprietor ; but the nephew is giver of two oblations * 
to two ancestors including the owner’s father who is principajOy con- 
sidered. He is therefore a preferable claimant^ and inherits before the 
nncle(a). 

6. Accordingly [since superior benefits are conferred by such a 
6. Even the successor*,] the brother’s grandson excludes the pater- 
brother’s grand- nal uncle ; for he is a giver of oblations to the deceased 
son inherits be- owner’s* father(6) who is the peraon principally consi- 
fore him. dered. 


7. But the brother s great grandson, though a lineal descendant 

7 But the bro- owner’s father, is excluded by the paternal 

ther’s great-grand- uncle : for he is not a giver of oblations, since he is 
son is excluded, as distant in the fifth degree. Thus Manu says, “ To 
too remote. three must libations of water be made, to three must 

oblations of food be presented ; the fourth in descent is the giver of 
those offerings : but the fifth has no concern with them.”f By this 
passage the fifth in descent is debarred. 

8. But, on failure of heirs of the father down to the great-grandson, 
8. The sister’s It must be understood, that the succession devolves on 

son also inherits the father’s daughter’s son [in preference to the uncle ;J;] 
before the uncle, in like manner as it descends to the owner’s daughter’s 
son [on failure of the male issuS, in preference to the brother.] (c) 

9. The succession of the grandfather’s and great-grandfather’s 

r, C 3 n j lineal descendants including the daughter’s son, must 

J. k 50 tlie dauffii” i 

be understood in a similar manner, according to the 
proximity- of the funeral offering: sijice the reason 
stated in the text ‘‘ for even the son of a daughter de- 
livers him in the next world, like the son of a son,’^§ 
is equally applicable ; and his father’s or grandfather’s 
daughter’s son, like his own daughter’s son, transports 
his manes over the abyss, by offering oblations of which he may partake. 

10. Accordingly Manu has not separately propounded their right 
* 10. Manu and of inheritance : for they are comprehended under the 

two passages, “To three must libations of water be 
made, &c.’^|l and “ To the nearest kinsman (sapinda) 
the inheritance next belongs.”ir Yfijnavalkya likewise 
uses the term “gentiles” or kinsmen (gotraja)** for the 


ter’s son of the 
grandfather and 
great-grandfather 
are the last heirs 
in those several 
lines. 


Yajfiavalkya have 
not specified, but 
only indicated, 
their succession. 


ANNOTATIONS. 

8. In the manner as it descends to the daughter’s son.] Although the succession 
ought previously to devolve on the sister, as it goes to the daughter before the daugh- 
ter’s son, nevertheless she is excluded fipm the succession because she is no giver of 
oblations at periodical obsequies ; being disqualified by sex. But the daughter^ rkbt 
of inheritance before the daughter’s son takes effect under the special provisions of an 
express text (Sect. 2. § 14.) ^’riktshna. 

* Qriktshija. h, t Manu, 9. 186. Vide supra. Sect. 1. § 40. 

i Achyuta Rnd\/lktslus»a. § Manu, 9. 139, || Manu, 9. 186. 

-ir Mann, 9. 187. Vide infra. § 17 and 18. Vide Sect. 1. § 4 , 

(a) See 1 Mori. Big. 328 — Ed, (/>) Sec 1 Strange, H, L. 38.- 

(r;) Sec 1 Mori. Dig. 326, 328,— j 
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purpose of indicating the right of inheritance of the father’s and grand- 
feither’s daughter’s eon, as sprung from the same line, in the rSative 
order of the funeral oblation ; and for the further purpose of excluding 
females related as sapindas, since these also sprung from the same line. 

11, Accordingly [since they are excluded.]* BaudhSyana, after 
11 In general a P^^sing A woman is entitled,” proceeds “ not to the 
female is incapa- neritage ; for females, and persons deficient in an organ 
ble of inheriting, of sense or member, are deemed incompetent to in- 
But a widow, herit.” The construction of this passage is ' a woman 
a daughter and jg entitled to the heritage.* But the succession of 

the widow and certam others [viz., the daughter, the 
mother and the paternal grandmother, i*] takes effect 
under express texts, without any contradiction to this maxim. 


12. On failure of any lineal descendant of the paternal great- 
12 On failure of g^i^dfather, down to the daughter’s son, who might 


the paternal line, 
the property de- 
volves on the ma- 
ternal kindred. 


present oblations in which the deceased would parti- 
cipate ; to intimate, that, in such case, tlie maternal 
uncle shall inherit in consequence of the proximity of 
oblations, as presenting offerings to the maternal 
grandfather and the rest, which the deceased was bound to offer, Y£j- 
navalkya employs the term, “cognates’% (bandhu.)§ But Manu has in- 
dicated it only by a passage declaratory of succession according to the 
nearness of the oblation. 


13, Since the maternal uncle and the rest present three oblations 
13 For the pro- maternal grandfather and other ancestors, which 


perty should be so 
applied to the spi- 
ritual benefit of 
the deceased : 


the deceased was bound to offer, therefore the property 
should devolve on the maternal uncle and the rest : for 
it is by means of wealth, that a person becomes a giver 
of oblations. Two motives are indeed declared for the 
acquisition of wealth : one temporal enjoyment, the other the spiritual 
benefit of alms and so foiih. Now, since the acquirer is dead and can- 
not have temporal enjoyment, it is right that the wealth should be 
conformable with applied to his spiritual benefit. Accordingly Vfhas- 
textsofVthaspaii pati says, Of property which descends by inheritance, 
and A'pastamba. half should carefully be set apai’t for the benefit of the 

deceased owner to defray the charges of his monthly, six-monthly 
and annual obsequies.” So A'pastamba ordains, “ Let the pupil or the 
daughter apply the goods to religious purposes for the benefit of the 
deceased.” By saying to defray the charges of his monthly, &c. obse- 
quies” his participation, and by directing “religious purposes*^ his 
spiritual benefit, are stated as rea'^ns. Accordingly the sage says, 
“ Wealth is useful for alms and for enjoyment.” It is reasonable, there- 


ANNOTATIONS. 

11. Femdes are deemed incompeteut to inherit.] IVhether bearing? the same or 
a different family name. Therefore the son’s daughter has no right of ia^ritance. 
Eagh. on Daya-bhdga 


* frikjtshna. 


I Achyuta and ^rikishna. 


§ Vide Sect. 1 § 4. 
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fore, that, on failure of kindred who might present oblations in 
he would participate, the succession should devolve on the nu 
uncle and the rest, who present oblations which he was bound to 

Accordingly [since the succession devolves on heirs down to 

14 After the maternal uncle and the rest, in the order of obla- 
kindred on the tions in which the deceased may participate, or which 
mother’s side, the he was bound to offer ;*] Manu, considering that pur-^ 
totant kinsman port as sufficiently indicated by the two passages above 
is heir : accord- eited, “ To three must libations be made, &>c, " To the 

ot^Manu!. nearest kinsman the inheritance next belongs (vide 

§ 7 and 17.) proceeds thus, “ Then, on failure of such 
kindred, the distant kinsman shall be the heir, or the spiritual protec- 
tor, or the pupil.”f 

15. The distant kinsman (sakulya) is the descendant of the pa- 

16. He is the grandfather s grandfather or the remote ancea- 

descendant of tor. Such relatives are denominated Saminodakas* 
the grandfather’s Their order of succession is in the series as exhibited, 
grandfather or re- On failure of such heirs [down to the SamfeodakaJ] 

succession devolves on the spiritual preceptor, the 

preceptor or the 

pupil. * 

16. Otherwise [if the text of Manu do not intend the maternal 

16 Such must ^*est,§] how is the admission of maternal 

be Manu’s inteu- ancles and others affirmed without contradiction to 
tion. Manu ? Therefore this meaning is intended by him in 

the passage above cited ; and there is no contradiction. 

17. Accordingly, having declared, while treating of inheritance,' 

17. As appears "'To three must libations of water be made; to three 
from several pas- must oblations of food be presented ; the fourth in des- 

cent is the giver of those offsprings ; but the fifth has 
no concern with them ;”j| he adds "To the nearest kinsman (sapi^d^) 
the inheritance next belongs ;”ir for the purpose of showing, that the 
fifth in descent, not being connected even by a single oblation, is not 
the heir, so long as a person connected by a single oblation, whether 
sprung from the father's or the mother's family, exists. Otherwise, 
since the relation of sapinda has been declared by a distinct text, 
(" Now the relation of sapinda or men connected by the funeral cake, 
ceases with the seventh person and the right of the fourth in des- 
cent to inherit is declared by the text " To the nearest kinsman tho 
inheritance next belongs the passage, which begins " To three 
must libations be made, would be superfluous. It cannot be 

said, that it is intended to direct the celebration of funeral repast in 
honour of three ancestors : for it is inserted in the midst of a disquisi- 
tion concerninf-^ inheritance; and the funeral repast is ordained by a 

* 9^1ktsliiia. f Mimu, 9. 187. Vide infra- § 21 J 

§ 9rtktsbna. \\ Manu. 9. 186. % Manu, 9. 187, 

Manu, 5. 60. tf Manu, 9. 187. tt Manu, 9. 186. 



text. l*hus Mana says, " Let the householder honour the 
dtiiy studyii^ the Veda; the gods by oblations to fire as ori- 
downed by ; the manes, by pious obsequies ; men, by supplying 
them with food ; and spirits, by gifts to all animated creatures/ * 

18. Nor should it be pretended, that the text [of Manu, To the 

18. Nearest of nearest sapinda, ^c.,” § I7*t] is intended to indicate 

kill is not by nearness ofldn according to . the order of birth, and 
hirth. not* according to the presentation of offerings : for the 

order of birth is not suggested by the text. But Manu, declaring, that 
oblations of food, as well as libations of water, are to be offered to 
three persons, and that the fourth in descent is a giver of oblations, 
but neither is the fifth in ascent a receiver of offerings nor the fifth in 
descent a giver of them, thus declares nearness of kin, and shows that 
it depends on superiority of [benefits byj] presentation of oblations. 

19. Therefore a kinsman who is allied by a common oblation as 

19. The kindred presenting funeral offerings to three persons in the fitmi- 
on the mother’s ly of the father, or in that of the mother, of the deceased 
side therefore in- owner, such kinsman having sprung from his family 

5 though of different male descent, as his own daughter’s 

son or his father’s daughter’s son, or having spimng from a different 
family as his maternal uncle or the like, [is heir :§] and the next To 
three must libations of water be made,^’ &c. § 7.) is intended to pro- 
pound the succession of such kinsmen ; and the subsequent passage 
(‘"To the nearest sapinda, &c. § 17.) must be explained as meant to dis- 
criminate them according to their degrees of proximity. 


20. On failure 
of oaternal kin- 
drea connected 
by funeral obla- 
tions. 


20, The order of succession then must be understood in this 
manner : on failure of the father’s daughter’s son or 
other person who is a giver of three oblations (present- 
ed to the father, &c.,) which the deceased shares or 
which he was bound to offer, the succession devolves 
in the next place on the maternal uncle and others 

[namely his son or grandsonJ|] who offer oblations to the maternal 
grandfather and the rest which the deceased was bound to present(a). 

21. But on failure of kin in this degree, the distant kinsman 
21. After them (sakulya) is successor. For Manu says, “Then, on 

the distant kin- failure of such kindred, the distant kinsman shall be 

the heir, or the spiritual preceptor, or the 


ANNOTATIONS. 

20, The succession devolves in the next place on the maternal uncle, &c.] On 
failure of persons who are givers of oblations in which the deceased may participate, 
the kinsman [that is, the maternal grandfather, or maternal uncle, and to forth] is 
heir. Bete also, as in the instance of the father and paternal ancestors, if the maternal 
grandfather be living, he is heir ; but, on failure of him, the maternal uncle and other 
maternal kindred in order ; for they present oblations, which the deceased was bound 
to offer. Ragh. D^ya-tatva. 

The distant kinsman is one who shares a divided oblation.] The sakulya is of 
two descriptions ; descending and ascending. The first intends the son of the great 


* Manu, 3. 81. f Achyuta. } Achyuta. § fidkfshna. || ^rlktshpa. 
Manu, 9. 187. Vide Supra. § 14. (a) gee 1 Mori, Dig. 329.— 
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The distent kinsman (sakulya) is one who shares a divide^ 

(sect, 1. § 37.) as the grandson's grandson or other descendtoi 
three de^es reckoned from him ; or as the offspring of the 
father's grandfather or other remoter ancestor. 

22. Among these claimants [whether' ascending or descending,]* 
22. Eirst the the grandson's grandson and the rest are nearest, since 
grandson’s grand- they colder benefits by means of the residue of obla- 
son and his des- tions which they offer. [These descendants are there- 

^SjeTthe descen- heirs.f] On failure of such, the offspring of the 
dHntsofthegrand- paternal grandfather's grandfiither inherits in right of 
fatlier’s grand- oblations presented to the paternal grandfather's grand- 
father, &c. father and other ancestors who are sharers of the 

residue of oblations which the deceased was bound to offer. 


23. If there be no such distant kindred, the SamSnodakas, or 
an ^ I L kinsmen allied by common libation of water, must be 

kindred^.^ ^ admitted to inherit, as being signified by the term 

sakulya [conformably with BaudliSyana's explanation 
of it : sect. 1 § 37.J J 

24. On failure of these, the spiritual preceptor [or instructor in 
24. After these, knowledge of the veda§] is the successor. In default 

the preceptor, of him, the pugil [or student of the veda] is heir : by 
pupil and fellow- the text of Manu, or the spiritual preceptor or the 
student. pupil," (^$14.) On failure of him likewise, the fellow- 

student ; by the text [of Y^jnavalkya] ^^a pupil and a fellow-student." 
(sect. 1. § 4.) 

25. In default of these claimants, persons bearing the same 

25 Then ner- heirs. On failure of them, 

^ * persons descended from the same patriarch are the suc- 

cessors. For the text of Gautama expresses Persons 
allied by funeral oblations, family name and patriar- 
chal descent, shall share the heritage [of a childless 
man ; or his widow shall partake." ||J 

26. On failure of all heirs as here specified, let the priests take the 
estate. Thus Manu says, ‘‘ On failure of all those, the 

26. jNext Brail- heirs are such Brd,hmanas, as have read the 

three vedas, as are pure in body and mind, as have 


sons bearing the 
same family name; 
and descendants 
from the same 
patriarch. 


mams. 


ANNOTATIONS. 


grandson and the rest to the third degree in the descending line ; the other signifies the 
great-grandfather’s father and other ancestors to the third degree in the ascending line, 
Karma-sangraha. • 


26. Or his widow shall partake.] The passage, as cited in the text, was moom- 
plete ; the compiler having omitted the close of it, which is declaratory of the widow's 
participation. The defect of the quotation has been supplied. As the original passiige 
stands in Gautama’s institutes, it is not easily recqncilable with Jlmuta-v^hana's doc- 
trine of the widow’s V^eferable title. 

26. Virtue whiv . would be extinguished, &c.] This differs from KaUuka*bbatj;a’a 
interpretation, which msikes the passage relate to funeral rites : thus the rites of 
obsequies cannot fail.” 


^ frlkfshna. f frlktshna, f Achyuta. § 9*'^1^8hna. || Gautama, 28. 19, 


850 


HINDU' U^W-BOOKS, 


subdued tibeir passions. Thus virtue is not lost/’* Virtue which would 
be extinguished by the ample eiyoyment [of its reward,] but is 
renewed qy the acquisition of fresh merit through the circumstance of 
his wealth devolving on Br^mauas, is not lost. Here also the author 
indicates the appropriation of iiie property for the benefit of the 
deceased. 


27. In default of them, the king shall take the wealth : excepting 

27 Lastly the the property of a Br^hmana. A failure of 

^ descendants from the same patriarch and of persons 
bearing the same family name, as well as of BrShma^as, 
must be understood as occurring when there are none inhabiting the 
same village : else an escheat to the king could never happen. 


28. If the right of the father’s daughter’s son, and of the maternal 
28. Unless this uncle and the rest, be not considered as intended by 

the text, To three must libations of water be made, 
&c., (§ 7.) they would have no right of succession, 
since they have not a place among distant kinsmen and 
others, whose order of succession is specified. Nor can 
this be deemed an admissible inference, since they are 
indicated by Y^jnavalkya under the terms Gentiles 
and cognates” (sect. 1. § 4). Consequ^tly it must be affirmed, that 
they have been indicated by Manu in this text (§ 7). Therefore such 
order of succession must be followed, as will render the wealth of the 
deceased most serviceable to him. 


doctrine be ad- 
mitted, the ma- 
ternal uncle and 
the rest, not being 
speciiied, would 
have no right of 
iuberitance. 


29. Accordingly [since inheritance is in right of benefits conferred, 
and the order of succession is regulated by the degree 
of benefit ;f] the equal right of the son, the son’s son 
and the son’s grandson, is proper ; for their equal pre- 
tensions are declared in the text, By a son a man 
conquers worlds,” &c. (sect. 1. § 31.) and in other 
similar passages(a). They equally present oblations to 
the deceased. Hence also the grandson and great- 
grandson, whose fathers are living, do not inherit, for 
they do not confer benefits, since they are forbidden to 
celebrate the periodical obsequies by skipping the sur- 
viving father ; the law providing, that oblations shall 
not be presented, overpassing a living person. Other- 
wise these [sons and grandsons, whose fathers are living, would have 
the same right of inheritance with those whose fathers are deceased. 
Or the son alone would inherit as nearest of kin in the order of birth, 
to the exclusion of the son’s son and son’s grandson. Neither is there 
any express text declaratory of the ^ual rights ot three descendants, 
son, grandson and great-grandson. Therefore it must be inferred, that 
the parity in their right of inheritance arises from the equal benefits 
conferred by them. 


29. Outlie same 
principle of inhe- 
ritance in right of 
benefits conferred, 
the equal suc- 
of the 

Ison and 

-grandson 
Justified ; as well 
as the exclusion 
of the two last, if 
their fathers be 
living. 


* Manu, 9. 188. f ^riktshpa. J Achjuta and prlktshm. 

(a) See 1 Strange, H, L. 127, 128.<--ig'<f, 
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30. la every 
se the wealth is 
Impropriated in 
the manner most 
serviceable to the 
deceased. 


30. In like maimer the appropriation of the 
wealth of the deceased to his benefit, in the, 
which has been stated, shonld in every case be 
according to the specified order. 


31. This doctrine, [that inlieritance is deducible from reasoning 

31. Manu and and founded on services rendered,*] must be admitted 

the rest assent to to have the assent of Manu and other sages : for there 
this doctrine. other purpose of propounding, under the 

head of inheritance, the superior benefits derived from sons and the 
rest ; and the exoneration of the father from debt is stated as a reason 
for the son's inheriting : By the eldest son a man is exonerated from 
debt to his ancestors ; therefore that son is entitled to take the heritage." 
Sect. 1. § 32.) redemption also is exhibited as a cause of succession to 
property : ('‘ Even the son of a daughter delivers him in the next world 
like the son of a son."-(-) and there is no other reason for the equal right 
of inheritance of three descendants, the son and the rest, besides tlieir 
deliverance [of their ancestors ; ] and the passage, “ To three must 
libations of water be made, &c." (§ 7.) would be unnecessary [if such 
were not the purpose ;J] and the exclusion of persons impotent, degrad- 
ed, blind from their birth and sp forth, is an apposite rule as founded 
upon their rendering no services ; [but not so as grounded on the mere 
letter of the law : §] and it is troublesome to establish an assumed pre- 
cept for debarring those before whom an heir intervenes ; [as must be 
done upon any other supposition :] and it is reasonable, that the wealth, 
which a man has acquired, should be made beneficial to him by appropri- 
ating it according to the degree in which services are rendered to him. 

32. It is main- 32. This doctrine, as illustrated by the irre- 

Udjota ; proachable Udyota,|| should be respected by the wise. 

33. If the learned be yet unsatisfied [with relying on reasonlT for 

33. And is con- the ground of the law of inheritance,] this doctrine may 
sistent with the be derived from express passages of law. Still the same 
letter o£ the law. interpretation of both texts [of Manu, § 7. and 17.] must 
be assumed. But let this be. What need is there of expatiating ? 

Excepting the property of a Brahmana, let the king take the 

34? The kin<^ wealth (on failure of heii^s]. So Manu direots ''the pro- 
takes the escheat ^ Brahmana shall never be taken by the king : 

on failure of heirs, this is a fixed law. But the wealth of the other classes 
excepting the on failure of all [heirs,] the king may take.”** the 

So Manu^ckres signified every heir including the Brah-* 

mana (§26). 


h 


ANNOTATIONS. 


31. Before whe an heir intervenes.] As the grandson or great-grandson, whose 
own father is living, and so forth. 

^ ^riktshna. f Manu, 9. 139. Vide supra. C. 4. Sect. 2. § 10. $ ^^ktshpa. § f rikfshna, 
II Vide supra, C. 2. § 9. ^ Achvuta and ^^iktshna. ** Manu, 9. 189, 
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35. The goods of a hermit, of an ascetic, and of a professed stu- 
dent, let the spiritual brother, the virtuous pupil and 
the holy preceptor take. On failure of these, the associ- 
ate in hoUness, or person belonging to the same order, 
shall inherit. Thus Y^jhavalkya says, “ The heirs of a 
hermit, of an ascetic and of a professed student, are, 
in their order, the preceptor, the virtuous pupil, and 
the spiritual brother and associate in holiness.’^* 


35. Special role 
bit successioii in 
the instance of re- 
ligiona ordera : 
Conformably with 
a passage of 
Yajuavalkya. 


36. Goods, such as they may happen to possess, should be deli- 

36 Exposition inverse order of this enumeration. The 

of the text. student must be understood to be a professed one : for, 

abandoning his father and relations, he makes a vow of 
service and of dwelling for life in his preceptor s family. But the pro- 
perty of a temporary student would be inherited by his father and other 
relations. 


37. Thus has the distribution of the wealth of 
one, who leaves no male issue, been explained. 

ANNOTATIONS. 

35. The associate in holiness or person belonging to the same order.] This is 
according to the author’s apprehension of the nieaniag of the text ; but in fact, ‘ associate 
iu holiness’ is an epithet * of spiritual brother.’ frihtshna. 

36. Goods such as they may happen to possess.] Viz., the hoard of wild rice or 
other property of a hermit ; the gourd, clout, and other effects of an ascetic ; and the 
books, clothes and other goods of a student. 

Recapitulation by QHlcrshna TarJcdlanJcdra. 

The order of succession to the property of a deceased man, is this. Eirst the son 
inherits ; on failure of him, the son’s son ; in his default, the son’s grandson. However, 
a grandson whose fatlier is dead, and a great-grandson whose father and grandfather 
are deceased, inherit at once with the son. On failure of descendants down to the sou’s 
grandson, the wife inherits : and she, having received her husband’s heritage, should take 
the protection of her husband’s family or of her father’s, and should use her husband’s 
heritage for the supoort of life, aud make donations and give alms in a moderate 
degree, for the benefit of her deceased husband; but not dispose of it at lier pleasure, 
like her own peculiar property. If there be no widow, the daughter inherits ; in the 
first place, a maiden daughter ; or on failure of such, an affianced daughter : but, if there 
be none, a married daughter: and she may be one, who has, or is likely to have, 
male issue; for both these inherit together: but one who is barren, or who is become a 
widow having no male issue, is incompetent to inherit. On failure of the married 
daughter, a daughter’s son is heir. If there be none, the father succeeds ; or, if he be 
dead, the mother. If she be deceased, a brother is the successor. In the first place, 
the uterine (or whole) brother ; if there be none,, a half brother. But, if the deceased 
lived in renewed co-parcenery with a brotlier, then, in case of all being of the whole 
blood, the associated whole brother is heir in the first instance ; but, o?i failure of him, 
the unassociaied whole brother. So, in case of all being of the half blood, the associated 
half brother inherits in the first place, and on failure of him tlie nnassociated half bro- 
ther. But, if there be an associated half brother and an unassociated whole brother, 
then both are equal heirs. In default of brothers, the brother’s son is the successor. 
'Here also a nephew of the whole blood inherits in the first instance ; and on failure of 
such, the nephew of the half blood ; but, in case of re-uuion of co-heirs, and on the 
supposition of all being of the whole blood, the associated son of the whole brotlier 


* Yajnavalkys, 3 138, 
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is in the first place heir ; and, on, failure of him, the unassooiated nephew of the 
whole blood : or, on the supposition of all being of the half*blood, the atsoeiated 
sepWw of the half-blood, is the first heir; and, on failure of him, the unassooiated 
nephew. But, if the son of the whole brother be separate, and the son of the half bro- 
ther associated, both inherit together, like brothers in similar circumstances. IfiheiW 
be no brother’s son, the brother’s grandson is heir. Here likewise the distinction of the 
whole blood and h^f blood, and that of re-united paroenerj and disjoined parcenerj, 
must be understood. On failure of the brother’s grandson, the father’s daughter’s son 
is the successor : whether he h^ the son of the sister of the wliole blood, or the son of a 
sister of the half blood.* If there be none, the father’s own brother is heir ; or, in default 
of such, the father’s half brother. On failure of these, the succession devolves in order 
on the son of the father’s whole brother, on the son of bis half brother, on the grandson 
of his whole brother, and on the grandson of his half brother. In default of these, the 
paternal grandfather’s daughter’s sou inherits; and, in tl»is instance also, whether he 
be son of the fatlier’s own sister or son of the father’s half sister : and, in like manner, 
[the whole blood and half blood inherit alike] in the subsequent instance of the succes- 
sion devolving on the son of the great-grandfather’s daughter. On failure of these heirs, 
the paternal grandfather is the successor. If he be dead, the paternal grandmother 
inherits. If she be deceased, the paternal grandfather’s own brother, his ualf brother, 
their sons, and grandsons, and the great-grandfather’s daughter’s son are successively 
heirs. On failure of all such kindred, who present' oblations in which the deceased owner 
may participate, the succession devolves on the maternal unclef and the rest, who pre- 
sent oblations which the deceased was bound to offer. In default of these, the heritage 
goes to the son of the owner’s maternal aunt. Or, failing him, it passes successively 
to the son and grandson of the maternal uncle t On failure of these, the right of inhe- 
ritance accrues to the remote kindred in the descending line, wbo present the residue 
of oblations to ancestors with whom tlv^ deceased owner may participate ; namely, to the 
grandson’s grandson and otiier descendants for three generations in succession. In de- 
fault of these, the inheritance returns to the ascending line of distant kindred, by whom 
oblations are offered, of which the deceased owner may partake ; namely, to the off- 
spring of the paternal grandfather’s grandfather and other ancestors, in the order of 
proximity. On failure of these, the succession devolves on the Samauodakas or kindred 
allied by a common oblation of water. In default of them, the spiritual preceptor is 
heir; or, if he be dead, the pupil ; or, failing him, the fellow-student in theology. If 
there be none, the inheritance devolves successively on a person bearing the family 
name, and on one descendant from the same patriarch, in either case being an inhabi- 
tant of the same village On failure of all relatives as Imre specified, [the property de- 
volves on Brdhmauas learned in the three Vedas and endowed with other requisite qua- 
lities :§ and, in default of such,] the king sliall take the escheat, excepting however the 
property of a Bralmiana, Hut the priests, who have read the three Vedas and possess 
other requisite qualities, shall take the wedtli of a deceased Brdhmana. 

So the goods of an anchoret shall devolve on another hermit considered as his bro- 
ther and serving the same holy place. In like manner the goods of an ascetic shall be 
inherited by his virtuous pupil : and the preceptor shall obtain the goods of a professed 
student. But the wealth of a temporary student is taken by his father or other heir. 
Such is the abridged statement of the law^ of inheritance. 

Remark hy the Translator. 

The son and grandson of the ipaternal uncle ought to precede the sou of tlie mater- 
nal aunt, by the analogy of the rule of inheritance on the father’s side. But three col- 
lated copies of priktshna’s commentary agree in stating the order of succession as here 
exhibited. On the other hand the same author, in his original treatise on inheritance 

* The son of the proprietor’s own sister, and the son of Ids half sister, have an equal 
right of inheritai ; according to A’charya Chud4raaui. Krama-sangraha. 

t The materiiHt ^audfather inherits before his son the maternal uncle/ according 
to the D4ya-tatva of BAghunandana and Krama-sangraha of ^rlhfsliua. 

% See the note subjoined to this sumrnary. 

§ Krama-sangraha. 

fi I 
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CHAPTER XII. 

On a second partition of property after the re^union 

of co-parceners. . 


1, When Par- 
is again 
'‘‘““"Dion 


the 

ahstres must be 
equal. 

So Mauu, &c. 


1. Next the partition of the property of re^united 
co-parceners is explained. On that subject Manu and 
Vishnu say, *‘If brethren, once divided and 
again together as parceners, make a second 
the shares must in that case be equal : there is not in 
this instance any right of primogeniture.”* 


entitled Krama-sangraha, exhibits the succession on the mother’s side in the following 
order: * first the maternal grandfather; next the maternal uncle; then the matimal 
uncle’s son ; after him, the maternal uncle’s son’s son ; and subsequently the matepnai 
grandfather’s daughter’s sou : [on failure of these, the maternal great-grandfather, his 
f^n, his son’s sou, his son’s grandson, and his daughter’s son ; again, on failure of these, 
the maternal grandfather’s graudfather, his son, bis son’s son, his son’s grandson and 
his danghter’s son.f]’ It must be remarked, however, that the text of ^riktshna’s 
treatise, according to some copies of it, interposes the mother’s sister’s son between the 
jnaiernal uncle and his son. But that is an evident mistake ; for the mother’s sister’s 
son is the same witli the maternal grandfather’s daughter’s son, who is placed by the 
8^e author after the maternal uncle’s grandson. 

The author of the D%a*nirnaya states the succession differently: viz. ‘First the 
maternal uncle ; then the maternal uncle’s son ; next the maternal graudfather ; after 
him, the mother’s sister’s son; subsequently the maternal uncle’s son’s son; and lastly 
tie maternal great-grandfather.’ He gives reasons founded on the number of obla- 
tions deemed beneficial to the deceased owner. 

Jagannatha Tarkapanchdnana intimates the opinion, that the son of a son’a daugh- 
ter, or of a grandson’s daughter, or of a niece, or of a nephew’s daughter, are cn- 
“^‘ied to the succession before the maternal graudfather. (Digest of flindfi law, Vol. 
; p. 230.) 

I find nothing else upon the subject in other writers of the Bengal school ; and, 
amidst this disagreement of authors, I should be inclined to give the preference to the 
authority of f^^ki-shria’s Krama-sangraha; because the order of succession on the 
brother’s side, as there stated, follows the analogy of the rule of inheritance on the 
father’s side. C. 


ANNOTATIONS. 

1, Property of re-united co parceners.] According to the doctrine bf those who 
•contend for a general property of co-parceners in the ^gregate estate, re-united property 
is wealth in which an aggregate property ia raised by the annulment of preriously 
vested several rights, through a stip^ation or agreement with a father, brethren, &o. 
concluded subsequently to partition with one accord, to this effect ‘ the wealth, whieh 
is thine, is mine ; and that, which is mine, is thine.’ But, according to the author’s 
doctrine, it is wealth in which undistinguished several rights are raised by the annid- 
ment of the previous several rights through a stipulation as abovemeationed. 


* 9. 310. 'Vishnu, 18. 41. 

f That part of the text which is enclosed between crotchets is wanting in some 
copies of the Krama-sangraha. 
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. XIII. 


A passikge of 
Vthaspati con- 
firms this osn- 
struction. 


2. The idiares must be equal.] This supposes re-uniou brothers 
belon^g to the same tribe. But, in the case of as- 
ji That is, the sociation of brothers appertaining, the one to the. 
sttperwr allotment sacerdotal, and the other to the military tribe, the 

^ distribution must be understood to conform 
the original allotment of shares : for the text is in- 
tended only to forbid an elder brother's superior por- 
A passage of tion as before allotted to him. Accordingly [since 
Vthaspati con- unequal partition, regulated by difference of tribes, is 

Smctbn^ denied;*] Vrhaspati, saying "Among brethren, 

8 rue ion. who, being once separated, again live together through 

mutual affection, there is no right of primogeniture when partition is 
again made prohibits only the assignment of a superior shar%to the 
eldest, but does not ordain equality of allotments. 

3. Definition of 3. Ke-united co-parceners are described by Vihas- 
** re-united co-par- pati : " He, who, being once separated, dwells again, 
cener,” in a pass- through affection, with his father, brother or paternal 
age of Vtliaspati. uncle, is termed re-united." 

4 It is re- ^ special association among persons other 

stricted to certain than the relations here enumerated, is not to be ac- 

relations : father knowledged as a re-union of parceners : for the enume- 

and son; brothers, ration would We unmeaning, 
uncle and nephew. 


5. Other rules 
hold good in this 
as in any parti- 
tion among bro- 
thers. 

6. Conclusion. 


5. Other particular rules, which have been set 
forth under the head of partition among brothers, 
must be observed in this case also. 

6. Thus has the right of a re-united parcener 
been explained. 


CHAPTER XIIL 


On the distribution of effects concealed. 

1. The distribution of that, which was concealed at the time 
1. If effects have partition and is afterwards discovered, shall be 

been concealed taught. On that subject Manu says, " When all 

and be discovered, the debts and wealth have been justly distributed 
subject according lo law, any tiling, which may be affcer- 
0 aistribution, as wards discovered, shall be subject to an equal dietri- 

butioii."i* 

ANNOTATIONS. 

5. Other pai . sular rules.] Wealth, Required without Use of the joint stock, 
belongs ^ the acquirer exclusively, and is not shared by the rest : but, in the instance 
of the gains of science, such of the bretbreu as are equally or more learned pasrticipate ; 

* ?rlkf shna and Achyuta, t Manu, 9. 
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2. The division of it should be precisely similar to that which had 

t The second previously made ; and a less share is not to be 

dlstfibutioii is given, nor no share, to the person who concealed the 
made ou the same property, as a punishment of his concealment. Such is 
principles with meaning of the sentence “shall be suWeet to an 
® ® * equal distribution.” Nor is the text intended to enjoin 

the allotment of equal shares of the property to all the parceners : for 
there is no reason for prohibiting the deduction in favour of the eldest, 
and so forth ; and it would follow, that brothers belonging, one to the 
sacerdotal, another to the military, and the rest to other tribes, would 
have equal shares. 

3. Thus Y^jffavalkya says, ''Effects, which have been withheld 

3. A^passage by one co-heir from another, and which are disco- 
of Yajfiayalkya vered after the separation, let them again divide in 
confirms this. equal shares : this is a settled rule.”* 

4. So K^tyayana declares [by the close of the following text,f ] that 

4. Katjayana ^ division shall be again made of that which has been 
directs what has distributed in an undue manner. "What has been 
been di^st.ribu- concealed by one of the co-heirs, and is afterwards 

discovered, let the sons, if the father be deceased, divide 
equally with their brethren. Effects, which are with- 
held by them from each other, and property which has been ill distri- 
buted, being subsequently discovered, let them divide in equal shares. 
So Bhfgu has ordained.” 


5. But a fair o. But the maxim, " Once is the partition of 

distribution is inheritance made,”J relates to the case of a fair distri- 
conclusive. bution. 


6. And what 
has been already 
justly divided, is 
not distributed 
afresh. 


6. " Being subsequently discovered.”] The mean- 

ing is, that what has been already divided, is not to be 
again distributed. 


ANNOTATIONS. 

and, in the case of wealth acquired with the use of the joint stock, all partake. These 
and other special rules, set forth under the head of partition among brethren, must be 
observed also in the case of partition after re-union. 

2. Tor there is no reason.] Since the text is significant as obviating a supposi- 
tion, that the withholder of the effects shall have a smaller share, or none, it is illogical 
to make it a restriction of the preceptiFor allowing a deduction of a twentieth part and 
so forth to the eldest, &c. ^'rlktshria. ^ 

Since the sentence, " shall be subject to on equal distribution,” is pertinent as 
grounded on the reasons, here stated ; it is wrong to make it a restriction of a different 
text. Achyuta. 

If a younger brother be the person who withholds the effects, the eldest, though 
faultless, whould have less than his regular share, and the youngest more. This objec- 
tion is .also to be understood. Bagb. on Ddya-bhaga. 

The Mitakshard, Sulapani, KullukabhaUa and others maintain the doctrine which 
is here opposed. Ilagh. ibia. 

Ydjilavalkya, 2, 127, t ^rikfshna. j; Manu, 9. 
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‘ 7. Kdtydyana 
pirovides. that vio- 
ifittoe ftball nat be 
used to compel 
restitutiott of 
effects withheld ; 
nor shall the co< 
heir make good 
what he has con- 
sumed. 


7. So KAtydyana says, Effects> which have 
been taken by a Idnsman, he shall not be compelled by 
violence to restore : and the consumption of unsepaii^ 
ted kinsmen, they shall not be required to make goodl^' 
By gentle means, and not by violence, a kinsman shall 
be made to restore the effects taken by him. But what 
has been consumed by a co-heir during co-parcenery 
over and’ above his due proportion, he shall not be re- 
quired to make good. 


8. In answer to those authors, who contend, that, in this case, as 
8 An argument property of another in the common effects, 


against the doc- 
trine, that embez- 
zlement of com- 
mon property is a 
theft. 


he, who embezzles them, is a thief and of course a 
sinner, the following argument is propounded : since 
the received import of the term conveys, that a thief 
is he, who usurps a right in the property of another, 
without a title [by gift, sale or other act of the owner,*] 
being clearly conscious, that the thin^ belongs to another ; but, in the 
present case, the person cannot distinguish ' this is mine and that is 
another’s,’ for the goods are undivided ; therefore, as donation is com- 
plete then only, when the owner, conscious that the thing is his, relin- 
quishes it with a view to its becoming the property of another person, 
and that other person is sensible of his property, apprehending ' this is 
become mine ;’ but that cannot occur in respect to common goods, and 
therefore common property is pronounced unfit to be given ; so theft 
likewise is complete by the consciousness that 'this is not mine, but 
another’s :’ therefore the crime of theft is not imputable to the act of 
embezzling what is common. 

9. But the term embezzlement or withholding (apahAra) signifies 
Q concBalment ; and concealment is not exactly theft ; 

is not theft. fbe word theft is m use lor an unconcealed taking. 

Tims KAtyAyana says, The taking of another’s goods, 
whether privately or openly, by night or by day, is termed theft.” 
Accordingly [since the concealment of common property is not theft,t] 
it has been before declared, that the withholder of the goods shall not 
be compelled by violence to restore them. (§ 7.) But, if it were a theft 
[in him who withholds common property then, under the text which 
directs, that " Having compelled the thief to restore the stolen goods, 
the king should smite him by various modes of condign punishment :’^§ 
admitting even that he should be made to restore the goods by gentle 
means, stiU the smiting of him would be indispensable. 


10. Accordingly 
♦he person em- 
bezzling has nev- 
ertheless his regu« 
lar share. 


10. This too ’[namely that such is the definition 
of theft, I ] appears from the sages authorizing the 
a llotment of a share even to the withholder of common 
property. 

'A 


* gn'kfsh^ia. f ^rlkfshpa. 

§ Yajwalkya, 2. 208. 


{I Achyuta and priktshna. 
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11. Accordingly it is observed by Vi^vartpa, ‘The crime of theft 
11. Vi^vampa’s is not here imputable ; for the recital of the text 
ofanion is conso- obviates that supposition.’ His meaning is, because 
nant to tliis* sense of the verb to steal is not applicable to the 

case. 


12. Hence also it is remarked by Jitendriya, in the chapter on 
12 And so is expiation and penance, that. ‘ if a man seize gold ap- 
Jitendrija’s. pertaining to another by mistake for iron or other 

matter [of little value ;] or something which is not 
gold, mistaking it for this substance ; or a thing resembling some 
chattel of his own but belonging to another person, by mistake for his 
own ; in all these cases there is not a complete seizure [or wilful taking 
of the gold :] for, in these several instances, there is not a knowledge 
of its belonging to another person, being such as the thing in fact is.’ 
In like manner, in the present instance also, [viz. in that of common 
property, *] the same holds good : for, previous to partition, a discrimi- 
native property, referrible to particular persons relatively to particular 
things, is not perceived. Consequently there is not in this case a com- 
plete theft. 


ANNOTATIONS. 

12. Consequently there is not in this case a complete theft.] Raghunandana con- 
tests this reasoning, without however materially differing as to the result- He says, 

‘ It is the doctrine of Jitendriya, and of the authors of the D^ya-bh^a and Pniya- 
johitta-Viveka, that, if goods be taken knowing them to be anothei’s, the crime of theft 
is committed; but that crime is not imputable to one who uses them by a mistake as 
to the substance. Ttieir assertion, that the appropriation of another’s property by 
mistake for his own is not theft, appears unsatisfactory: for it is at variance with the 
story of Ntga in the Bhagavata. '‘A cow, belonging to a certain eminent priest, 
strayed into my herd of kine, and being confounded with them was given by me, igno- 
rant of the circumstance, to a man of the sacerdotal tribe. The owner, seeing her led 
away, claimed her for his own ; and the other replied, she is mine by gift ; Nlga gave 
her to me. The priests, contending, addressed me, setting forth their claims : you are 
the giver, said the one; the lawless taker, said the other. Hearing this, I was con- 
founded. For that sin was I transformed into a lizard; since which time I have seen 
myself, 0 prince, in this degraded form.”f 

* But, if many rings belonging to diverse persons be mixed together, it is no theft 
if one sell anotbers ring by mistake for his own, in consequence of their similarity ; for 
they were placed together under the conviction, that, in the case of many articles w'hioh 
have no discriminative mark, as cowries or the like, belonging to different persons, 
being intermixed, no offence is committed if they be reciprocally used by a sort of bar- 
ter : else a person would not do so, [he would not place them together, Jl under the 
apprehension of offence. The following passage of the Matsya purana relates to this 
caae : ** The man, who, through ignorance, makes a sale of anotner man’s chattels, itt 
faultless; but, wilfully doing so, he merits punishment as a robber.” Therefore, the 
&posal of ch^tels belonging exclusively to*^ another person, without such person’s con- 
sent and with the reflection, ** this is mine and shall be disposed of according to my 
pleasure,” is theft. Sometimes it is mental, being a resolution only. In other instances 
it is corporeal, as an actual gift or sale. But such [a theft §1 cannot happen in the case 
of the goods of undivided brethren: for it cannot be distinctly ascertained *'this kmind 
and that is another’s.” Accordingly [since there is no theft, j|J Kdtyayana says, “ Effects 
which have been taken, &c.” (§ 7^ Here taken [or more literally embezzled] is used 
metaphorically. 


,, 10 . 64 j . t § 
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13 ; Or, admitting that it is a theft, the railt of robbery is not incur- 

IS Admittine ‘ allows a share even to the person who 

it Ib 'hetMt, ^bezdes the property. Else, in the case 

is not iicur- ing gold or other valuable effects, the offender, being 
red, degraded from his tribe, would have no allotment, 

14. If it be alleged, that, since there is no text expressly author- 
izing the. allotment of a share to the thief who haa 
14^ An objection embezzled gold to an amount sufficient to cause his 
answered. degradation from his tribe, the rule for the allotment 

of a share is presumed to be applicable to the case of theft of other 
effects : but why may not the law which forbids the stealing of gold or 
the like, be the rather considered as relating only to goods appertaining 
to another, and not common ? Still, however, there is no proof or 
authority on which to ground the selection [of one of these restrictions 
in preference to the other.] The answer to this alleged objection is as 
follows : in the legal definition, ‘‘the taking of another's goods is 
theft,”* “ another’s” signifies appertaining to a different person to the 
utter exclusion of any right of his own ; for, of two sorts of property, 
common and several, the notion of several property is most readily pre- 
sented. Therefore the proposition is similar to that which provides for 
the previous performance of a sacrifice, [preparatory to the sacrifice 
with the acid asclepias,t] where an oblation, such as is presented at the 
full of the moon, intends particularly the offering of a cake of ground 
rice, as used at the Agnishoma [one of the ceremonies performed at that 
period,] and not the oblation of liquid butter, as practised at the 
TJp^nsu-yiiga, for this is common to the Agnishoma and to sacrifices 
hearing other denominations. 

15 Bciloka’s Accordingly [since it is not theft, J] there is no 

concurrence infer- censure anywhere expressed in BSloka on such a sub- 
red. ject [viz. in regard to the taking of common property.§] 


ANNOTATIONS. 

‘ Thus also there is no offence in taking a treasure which is found. Tor it is a 
thing of Mhich the owner is lost. 

‘Tliere is not a similar [innooencyll] in the case of associated traders: for no text 
indicates it. On the contrary, it is directed by a passage of Yajnavalkya (2. 264J, that 
a fraudulent partner shall be dismissed without pro&t. Traders have not, as in the 
instance of inherited effects, a property vested in several persons relatively to the same 
chattel. But, by reason of intermixture, the property in the goods is uncertain.* 

14. An oblation such as is presented at the full of the moon, intends particularly the 
offering of a cake of ground rice.] Two sorts of oblations are commonly used at dif- 
ferent sacrifices. One, which is the simplest, consists of clarified butter only ; the otfaer^ 
turned purodasa, is a cake of ground rice kneaded with hot water into the form of a 
tortoise and roasted on a specific number Of potsherds before one of the consemted 
fires; it is then smeared with clarified hatter» and presented as a burnt offering in the 

' consecrated fire. 

15. Accordingly since it is not theft.] The author has, in this disqttisitfoii, relied 
<in the doctrine of^^sewho maintain a general property vested ia the* eo-pazecners 
over the aggregate \ \ate. But, according to his own doctrine of several right a to 
portions of the estate, it is difficult, even with all this laborious argument, to ’ * ' 
the inference of theft. 9rlki‘shoa. 

. 1 ' ' ' ' ' i ■ ~ "l ' ' l‘ "l' I ’jyf I II! t— ’.'T I'. IT .. ■ ■ 

♦ K4ty4yana, Vide supra. § 9. t Achyuta. J 9^ikrshna. 

§ AcbynU and 11 Achyuta, 
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16. It is a remark of BAla, that, as in the instance of green and 
16 A remark black kidney beans* in relation to sacrifices, where 

confuted. might be supposed, that black kidney beans would 

be a fit substitute when green kidney beans are not 
procurable, but the use of such beans is prohibited by an express pas- 
sage of scripture which declares that black kidney beans are unfit to be 
employed at sacrifices ; so, notwithstanding the taking of that which is, 
and that which is not, his own, [being common, J is permitted, still ,the 
taking of what exclusively is not his own is fprbidden : this is puerile ; 
for the definition of theft, as above explained, is not applicable [to the 
case of embezzlement of common property .f] It cannot be affirmed, that 
black kidney beans are unemployed in sacrifices ; although ground 
particles of green beans, intermixed with black beans, be employed : 
for, in such case, mixed black beans appear to be used at the sacrifice. 


1 7. Conclusion. 


17. Thus has partition of effects concealed by 
co-parceners from each other, been discussed. 


CHAPTER XIV. 


On the ascertainment of a contested partitwn. 


1. The determination of a doubt, regarding the fact of a partition 
1. Mode of as- having been made, is next explained. On that subject 

N^rada says, ''If a question arise among co-heirs in 
regard to the fact of partition, it must be ascertained 
by the evidence of kinsmen, by the record of the dis- 
tribution, or by the separate transaction of affairs.''(a) 


certainingtneiacc 
of partition, stat- 
ed oy Narada. 


ANNOTATIONS. 

16. It is a remark of B^la.] In the silence of the commentators, it appears un- 
certain whether this be the name of an author ; and whether the person, noticed in the 
preceding paraj^raph under the name of Baloka, be intended : or whether the meaning 
oe, 'it is the remark of a child (bala) \ it is puerile. 

As in the instance of green and of black kidney beans.] The author here adverts to 
the reasoning contained in the Mlmausa 6. 3. 6. Vide Mitakshara C. 1. § 9. § 11. 

1. By the record of the distribution.] Achjiita and filkfshria notice a variation in 
the reading of the text bhogalekhyena. in place of bhagalek hyena. Their exposition of 
that reading is * by occupancy or by a wriiing.* In the vai ious quotations of this passage 
in numerous compilations, no other liint of such a reading has been found : except m 
Balam-bhatta’s commentary on the Mildkshari. 

Jlmhta-vahana makes subsequent mention (§ 5.) of another unauthorized variation 
of the text. 


^ Mudga, Phaseolus Mungo, green kidney beans. Mdsba, Phaseolus max. v, 
radiattts ; black kidney beans. ' 

t grlktshna. J N4rada, 13, 35. {a) See 1 MorL Big. 463,^ 
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2. The mention of kinsmen is intended to show, that, if si^h ^ 
Expositiott of forthcoming,^ other persons should not 


witnesses. Accordingly [since a recourse to 
A similar passage witnesses is forbidden when kinsmen are fori 
of Yajnavalk^a. ing,^] Y^jitavaJkya says, “When partition is d< 
the fact of it may be ascertained by the evidence of kinsmen, relatives 
and witnesses, and by written proof ; or by separate possession of house 
or field.’’i“ 

3. In the first place “ kinsmen” or persons allied by community 
3 Order ia ^f funeral oblations, are witnesses. On failure of them, 
which the various relatives, as signified by the term bandhu. In default 
proofs are admis- of these, strangers may be witnesses. For, if they were 
^iWe. equally admissible, the specific mention of “ kinsmcu” 

and “ relatives” would be unmeaning ; since they are comprehended 
under the term “ witnesses.” 


4. Hence also ^ankha says, “ Should a doubt arise on the subject 

4. A passage of ^^f ^ partition of the wealth of kindred, the family may 
Qaukha expound' give evidence, if the matter be not known to the rela- 

tions sprung from the same race.” “ Relations sprung 
from the same race” are ' kinsmen.’ If the matter be not known to 
them, “ the family” or relatives [as the maternal uncles and the rest4] 
map give evidence : but not a»stranger [while a person of the family 
can bear testimony. §] But, if these also be uninformed, any other person 
may be a witness. 

5. Accordingly, kinsmen are stated by N/trada (§1.) as the 

5. The reading chief evidences : and a different reading, jnSfbhiii, 

of Narada’s text ‘persons acquainted with the matter,’ [instead of 
confirmed. jndtibhiK, ‘ kinsmen,’] is unfounded. 

6. Next the proof is by written evidence : but written proof is 

6. Written evi- general] superior to oral testimony : being so de- 

dence in this case clared [by an express passage of law : Testimony is 

some after oral better than presumption ; and writing is better than 

evidence. oral evidence/’H] ^ 

7. In the next place, the proof is by the circumstance of separate 

7. Next pre- transaction of affairs (8 1.) as it is stated by N^rada, 

sumptive proof is Gift and acceptance oi gift, cattle, grain, house, land 
admitted ; as di- and attendants, must be considered as distinct among 
reeled by N4rada: separated, brethren, as alao diet, religious duties, 


ANNOTATIONS. 

7. With their oo>beirs.] This is* according to the reading of the text, as it is 
exi^unded in the Smtti-ohsndrikd. But copies of Jfmuta-vahana exhibit svsntbatah 
* with their own wealth,* instead of svarikth^shu ‘ with their co-heirS|* or atharikthiQ&m 
the correspondent reading which occurs in the Eatnakara. As neither Jimhta-v^^iana, 
nor his commen'pjiors, explain the passage, it has been thought expedient to follow the 
reading which p\ %rves the best sense. ,, 

* prfkxsh^. f Yfijnavalkya, 2. 150. J Vlramitrodaya. 

§ fi’fkfshna. || Achyuta and 9rtktshTia. 
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income and expenditure. Separated, not unseparated, brethren may 
reciprocally be^ testimony, become sureties, bestow gifts and accept 
presents. Those, by whom such matters are publicly transacted witli 
their co-heirs, may be known to b^ separate even without written 
evidence.”^ 


8. So Vrhaspati : A violent crime, immovable property, a de- 

8 And by Vt- ^ previous partition among co-heirs, may 

hfujpatL ^ ascertained by presumptive proof, if there be neither 

writing nor witnesses. The exertion of force, a blow, 
or the plunder, may be evidence of a violent crime ; possession of the 
land may be proof of property ; and separate wealth is an argument of 
partition. They, who have their income, expenditure and wealth dis- 
tinct, and have mutual transactions of money-lending and traffic, are 
undoubtedly separate. 

One brother gives and another accepts, or they have separate 

9 Interpreta- land, or their income and expenditure [of 

tion of the text. wealthf] and abode are separate ; or, when a loan or 

other affair is transacted by one, another is made 
witness to it, or becomes surety ; or they have mutual transactions of 
money-lending or the like ; or one, having bought certain goods from 
another person, sells it for traffic to his brother ; in these and similar 
instances, since any such act can only take place among divided 
brethren, a presumption of partition is deduced from it by the intelli- 
gent. 

10. It is not to be concluded from the use of the plural number 
10, Any one of lu the phrase ‘'by whom such matters are transacted^' 
the statea proofs (§ 7.), that the concurrence of all those circumstances 
is sufficient. jg required. For these texts are founded on reason ; 

and the reason is equally applicable in every several instance. 

11. Presumptive H- By saying “if there be neither writing nor 

proof is admitted witnesses,” (§ 8 ,) it is intimated, that presumptive 
lor want of direct proof is to be admitted only in default of written and 
evidence. evidence. 


ANNOTATIONS. 

8. Exertion of force, a blow, &e.] The commentary of ^r^^^i'sbna confirms and 
explains the reading, as exhibited in Jlmuta-vahana’s quotation. But, in the Smtti- 
cliandrikd, the text is read and interpreted cul^nubandba ' a family feud,’ instead of 
bal&Dubandha ‘an exertion of force,’ and Yy4gh4ta is expounded ‘rivalship’ instead 
of ‘ mark of a blow.* 

11* By saying “ if there be neither writing nor witnesses.”] This remark confirms 
the reading of the passage, as exhibited in the text. But, in the Smxti-chandrika, it is 
read “ if there be no witnesses na syur yatra cha sdkshinafi ; in place of na uyktkm 
Patm-saksbinau. 


* N4rada, 13. 38. 40. 


f frlktshna. 
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CHAPTER XV. 


Peroration. 


1. Gratification cannot be afforded in this work, to those whose 
comprehension of the principles of the law of inheritance is impeded by 
submission to the authority of teachers : but the author’s labour has 
been devoted to reconcile the doctrines of sages whose intellect was 
governed by evidence [of holy writ.] 

2. This treatise, composed by Jim6ta-v£hana, should be consid- 
ered as adapted to clear the doubts which arise from the various inter- 
pretations of preceding authors. 

3. Thus, in the Dharmaratna, or gem of the law, composed by 
the great doctor the fortunate Jimlita-vAhana, the DSya-bh&.ga, or law 
of inheritance, is finished. 


ANNOTATIONS. 

1. The authority of teachers.] As prlkara-mi 9 ra and the rest. 

Sages whose intellect, &c.] -Achyuta and frlkfshija notice another reading of this 
passage, manlsha samb^d^,' instead of munlnam sambade. According to that reading, 
the sense is “ devoted to reconcile the doctrines of those who attend to proof and 
demonstration.” 



THE LAW OF INHERITANCE, 


PROM THE 


MITAKSHARA, 

A COMMENTARY BY VIJNANEC'VARA ON THE INSTITUTES OF 

YA'JNAVALKYA. 


CHAPTER 1. 


SECTION .1. 


Definition of Inker itai ire ; and of DarMi on. — Disquisition on 

Property. 


1, Evidence, human and divine, has been thus explained with 

1. Subject pro- [its various] distinctions ; the partition of heritage is 

posed. now propounded by the image of holiness. 

2. Here the term heritage (daya) signifies that wealth, which 

2. Inheritance becomes the property of another, solely by reason of 

defined. relation to the owner. 


ANNOTATIONS. 

♦ 

1. Evidence human and divine.] Intending to expound wiih great care the chap- 
ter on inheritance, the author shows by this verse the connexion of the first and second 
volumes of the book, Subodhinl 

The ima^re of hf)liness.] Yajnavalkya, bearing the title^ of contemplative saint 
(Yogl 9 vara^) and here termed the image of holiness (Yogamurti.) Balam-Bhatta. 

2. Solely by reason of relation.] “ Solely” excludes any other cause, such as pur- 
chase or the like. “Relation,” or the relative condition of paient and offspring and 
80 forth, must be understood of that other person, a son or kinsman, with reference to 
the owner of the wealth. Balam-Bhatta. 

ling is this. Wealth, which becomes the property of another, (as a son or 

other person bearing relation,) in right of the relation of offspring and parent or the 
like, which he bears to his father or other relative who is owner of that wealth, is 
signified by the term heritage. Subodhini. 
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3. It is of two sorts : unobstructed (Apratibandha,) or liable to 
3 It is l ineal obstruction (Sapratibandha) The wealth of the fisttber 

or collateral. ' or of the paternal grandfather, becomes the property of 

his sons or of his grandsons, in right of their being his 
sons or grandsons : and that is an inheritance not liable to obstruction. 
But property devolves on parents (or uncles,) brothers and the rest, upon 
the demise of the owner, if there be no male issue : and thus the actual 
existence of a son and the survival of the owner are impediments to 
the succession ; and, on their ceasing, the property devolves [on the 
successor] in right of his being uncle or brother. This is an inheritance 
subject to obstruction. The same holds good in respect of their sons 
and other [descendants.] 

4. Partition (vibli^ga) is the adjustment of divers rights regard- 

4. Partition de* whole, by distributing them on particular por- 

fiued, tions of the aggregate. 

■). Entertaining the same opinion, NSrada says, Where a divi-* 

5. N^rada des- I'ho paternal estate is instituted by sons, that 

cribes ibis head becomes a topic of litigation called by the wise par- 
of actions. tition of heritage.’’* “ Paternal” here implies any rela- 

tion, which is a cause of property. “ By sons’' indicates propinquity 
in general. ^ 


ANNOTATIONS. 

3. In right of their being his sons or grandsons.] A son and a grandson have 
property in the wealth of a father and of a paternal grandfather, without supposition of 
any other cause but themselves. Theirs consequently is inheritance not subject to 
obstruction. Subodhinl. 

Property devolves on parents, &c. ] Viqveqvara-Bhat.ta reads “ parents, brothers 
and *‘the rest” (pitf-bhratr<idin^m) and expounds it 'both parents, as well as brothers 
and 80 forth.’ Balam-Bhafcta writes and interprets 'an uncle and a brother or the 
like/ (pitrvya-bhratradlmim ;) but notices the other reading. Both are countenanced 
by different copies of the text. 

The same bolds good in respect of their sons, &c.] Here the sons or other descend- 
ants of the son and grandson are intended. The meaning is this : if relatives of the 
owner be forthcoming, the succession of one, who^c relation to the owner was immediate, 
is inheritance not liable to obstruction : but the succession of one, whose relation to 
the owner was mediate or remote, is inheritance subject to obstruction, if immediate 
relatives exist. Subodhini. 

In respect of their sons, &c. ] Meaning sons and other descendants of sons and 
grandsons, as well as of uncles and the rest. If relatives of the owner be forthcoming, 
the succession of one, whose relation was immediate, comes under the first sort ; or 
mediate, under the second. Balam-Bhatta. 

4. Partition is the adjustment of divers rights.] The adjustment, or special aUot- 
ment severally, of two or more rights, vested in sons or others, relative to the whole 
undivided estate, by referring or applying those rights to parcels or particular portions 
of the aggregate, is what the word ‘ partition’ sigmfies. Subodhinl and B4lam-Bh4fe^a. 

5. “When dir of the paternal estate,” &c.] Considerable variations occur 
in this text as cited different authors. It is here read paitrasya ; and Balam-Bhajita 
states the etjmology of paltra signifying ‘ of or belonging to a father.’ He censures 
the reading in the Kalpataru, pitryasya, as ungrammatical. It is read in the Madana- 


* Narada, 13. 1* 
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ed in it. 

What 
perty P 


6. The points to be explained under this [head of inheritance*], 

6. Topics includ- what time, how, and by whom, a partition is 

to be made, of what. The time, the manner, and the 
persons, when, in which, and by whom, it may be 

is pro- made, will be explained in the course of interpreting 
stanzas on those subjects respectively. What that is, 
of which a partition takes place, is here considered. 

7. Does property arise from partition?* or does partition of pre- 

7. Does it arise existent property take place ? Under this [head of dis- 
cussion, f] proprietary right is itself necessarily ex- 
plained : [and the question is] Whether property be 
deduced from the sacred institutes alone, or from other 
[and temporal] proof. 

8. [It is alleged, that] the inferring of property from the sacred 

8. Property sup. code alone is right, on account of the text of Gautama ; 
posed to be spiri- “ An owner is by inheritance, purchase, partition, 

seizure, J or finding.§ Acceptance is for a BrShmana 


from partition, or 
pre.exi8tP and is 
it inferred from 
spiritual or tern, 
porai proof ? 


ANNOTATIONS. 

ratna, pitrad^H * of a father, &c.’ Other variations occur upon other terms of the text : 
which is here read tanayaiK for putraiH ; kalpyat^ for prakalpyat6 ; and vyavah^a* 
padam for tad-viv^da*paaam. The last in noticed by the commentator Balam-Bhafta- 
A disagreement also occurs respecting the pronoun yatra, for which some substitute 
yas tu, and others yat tu. See Jlmuta-vahana C. 1. § 2. 

Paternal here implies, &c.] Tne meaning, here expressed, is that the word 
“ paternal,” as it stands in Narada’s text, intends what has been termed [by the author 
in his definition of heritage,] ‘relation to the owner, a reason of property.^ Subodhinf. 

It intends any relation to the owner, as before mentioned, which becomes a cause 
of property ; and it conseauently includes the paternal grandfather and other [predeces- 
sors.] The author accoraingly observes, ‘that “by sons” indicates propinquity in 
general ;* meaning any imme£ate relative. B^am-Bhaj^ta. 

7. Does property arise from partition.] Here the inquiry is twofold : for the 
substance, which is to be divided, is the subject of disquisition ; and the doubt is, 
whether partition be of property, or of what is not property. For the sake of this, 
another question is considered : Is partition the cause of property, or not ? If it be not 
the cause of property, but birth alone be so ; then, since property is by birth, it follows 
that partition is of property. This is one disquisition, which the author proposes by the 
question “ does property arise from partition, &c.” Another inquiry relates to the mb- 
ject of property. The author iutroduces it, saying “proprietary right is explained.” 
Here the right of property is the subject of discussion : and the doubt is whether it 
results from the holy institutes only, or be demonstrable by other and temporal proof. 
That question the author proposes. Subodhinf. 

The substance, which is to be divided, is the subject of the first disquisition. Here 
the question is, whether partition of what is not property, be the cause of proprietary 
right : and thus right, arising from partition, would not be antecedent to it, since par. 
tition, which becomes the cause of that right, had not yet taken place. Or is partition 
not the reason of property, but birth alone P and thus, since proprietary right thence 
arose, partition would be of property. This is one disquisition, which the author pro- 
poses : “Does property arise, &c.” He introduces a second question, which serves 
towards the solution of the first. B4lam-Bhatta. 

8. It is alleged that the inferring of property from the sacred code alone is right.] 
The author here states the opponent’s argument. Subodhinf. 

Bilam-Bhatfa. t Balam-Bhafta. f Apprehensio, vel occupatio. § Invcntio. 
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an additional mode ; conquest for a Kshatriya ; gain for a Vai^ya or 
Qddra.”^ For, if property were deducible from other proof, tiUts teict 
would not be pertinent. So the precept, A Br&hmana, who seeks to. 
obtain any thing, even by sacrificing or by instructing, from the hand 
of a man, who had taken what was not given to him, is considered 
precisely as a thief ;’’f) which directs the punishment of such as obtain 
valuables, by officiating at religious rites, or by other similar means, 
from a wrongdoer who has taken what was not given to him, would 
be irrelevant if property were temporal. Moreover, were property a 
worldly matter, one could not say ‘‘ My property has been wrongfully 
taken by him for it would belong to the taker. Or, [if it be objected 
that] the property of another was seized by this man, and it therefore 
does not become tlie property of the usurper ; [the answer is,] then no 
doubt could exist, whether it appertain to one or to the other, any 
more than in regard to the species, whether gold, silver, or the like. 
Therefore property is a result of holy institutes exclusively. 


9. To this the answer is, property is temporal only, for it effects 

9 But it is tem- transactions relative to worldly purposes, just as rice 

or similar substances do : but the consecrated fire and 
the like, deducible from the sacred institutes, do not 


ANNOTATIONS. 

On account of the text of Gautama.] If property were dedacible from other, that 
is from temporal, proof, this passage of Gautama^s institutes would not be pertinent, 
since it would be useless if it were a mere repetition of what was otherwise known. 
Bdlam-Bhatta. 

Tor it would belong, &c.] The thing would belong to the taker ; since that relation 
would be alone the subject of perception. Balam-Bhatta. 

Therefore property is a result of holy institutes exclusively.] If property be worldly 
it would follow, that, when the goods of one man have been seized by another, should 
the person, who has been despoiled, aflBrm concerning them, “ my property has been 
taken away by this man,’* a doubt would not, upon hearing that, arise in the minds of 
the judges, whether it be the property of one, or of the other. As no doubt exists 
regarding the species, whether gold or something else, when gold, silver, or any other 
worldly object, is inspected ; so none would exist in regard to property, for [according 
to the supposition] it is a worldly matter. But doubt does arise. Therefore it cannot 
be affirmed, that the usurper has no property. Or [the meaning may be this] the oppo- 
nent, who contends that it is not the property of the captor, because that, which nas 
been seized by^ him, is another’s property, must be asked, Is there or is there not, proof, 
that property is not vested in the captor ? [The opponent] impeaches the first part of 
the alternative : “ then no doubt could exist, &c.” The notion is this ; As no doubt 
arises concerning the species, when there is demonstration that it is gold or silver ; so 
likewise, in the proposed case, no doubt could arise. Nor is the secona part of the alter- 
native admissible : for, if no evidence arise, it could not be affirmed, that the captor has 
not property. Omitting, however, this part of the reasoning, the author closes the 
adversa^’a argument, concluding that propeHy is deduced solely from the sacred code. 
Subodhini and B&lam.Bhatta. 

9, Property is temporal only.] The author proves his proposition, that property 
is secular, by logicsd deduction. Property is worldly for it effects transactions relative 
to worldly purpose Whatever does effect temporal ends, is temporal ; as rice and 
other similar 8ubstai,,js. Such too is property. Therefore, it is temporal. But what- 
ever is not worldly, promotes not secular purposes as a consecrated fire and other spiri- 
tual matters. Subodhinf. 


* Gautama, 10. 3d.— 42. Vide infra. § L3. 


t Manu 8. 340, 
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give effect to actions relative to secular purposes. [It is asked] does 
not a consecrated fire effect the boiling of food ; and so, of the rest 1 
[The answer is] No ; for it is not as such, that the consecrated flame 
operates the boiling of food ; but as a fire perceptible to the senses : 
and so, in other cases. But, here, it is not through its visible form, 
either gold or the like, that the purchase of a thing is effected, but 
through property only. That, which is not a person’s property in a 
thing, does not give effect to his transfer of it by sale or the like. 
Besides, the use of property is seen also among inhabitants of barba- 
rous countries, who are unacquainted with the practice directed in the 
sacred code : for purchase, sale, and similar transactions are remarked 
among them. 


trine is confirmed 
hy the Miminsa. 
Statement of 


10. Moreover, such as are conv^ersant with the science of reason- 
10. This doc- deem regulated means of acquisition a matter of 

popular recognition. In the third clause of the LipsS 
stitra,* the venerable author has stated the adverse 
opinion, after [obviating] an objection to it, that, ‘ if 
restrictions, relative to the acquisition of goods, re- 
gard the religious ceremony, there could be no property, 
since proprietary right is not temporal [by showing, that] ‘ the effica- 
cy of acceptance and other modes of acquisition in constituting proprie- 
OhipMinn mattef of popular recognition.’ Does 

^ • it not follow, ‘ if the mode of acquiring the goods 

concern the religious ceremony, there is no right of property, and 

consequently no celebration of a sacrifice ?’ [Answer] 
" It is a blunder of any one who affirms, that acquisi- 
tion does not produce a proprietary right ; since this is a contradiction 
The right doc- in terms.’ Accordingly, the author, having again 
trine asserted. acknowledged propeHy to be a popular notion, when 
he states the demonstrated doctrine, proceeds to explain the purpose of 
Purpose of the disquisition in this manner. Therefore a breach of 
disciuisition ex- the restriction affects the person, not the religious 
plained. ceremony :’ and the meaning of this passage is thus 


Answer. 


. ANNOTATIONS. 

For it is not as such that the consecrated flame, &c.] A hallowed fire has two 
characters : the spiritual one of consecration ; and the worldljf one of combustion. It 
eifects the boiling ol food in its worldly capacity as fire ; not in its spiritual one as 
consecrated. For, if it did so in its last mentioned capacity, a secular fire, wanting the 
spiritual character of consecration, would not effect the boiling of food. Therefore the 
objection does not hold. Then, in the proposed case, gold or other vsluable would effect 
the secular purpose of sale and purchase, m its character of gold or the like, not in that 
of property. The author replies to that objection : “ It is not through its visible form 
ftc.** Besides, the use of property is observable among barbarians, to whom the practice 
enjoined by the sacred institutes is unknown ; and, since that cannot be otherwise 
accounted for, there is evidence of property being secular. Subodhinl. 

10. The lips^ sfltra.] The sutra, or aphorism, here quoted, is on the desire of ac- 
quisition (lips^), and is the second topic (adMkarana) in the first section (p4(ia of the 
i^rth book (adhy&ya) of aphorisms by Jaimini, entitled Miminsci. Subodhinl aud 
Balam-Bhat^a. 


^ Mem^lnau, 4. 1. 2. 3. 
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pounded,^ ^ If restrictions, respecting the acquisition of chattels, 
regard the religious ceremony, its celebration would be perfect, witli 
such property only, as was acquired consistently with those rules ; 
and not so, if performed with wealth obtained by infringing them ; 
and consequently, according to the adverse opinion, the fault would 
not affect the man, if he deviated from the rule : but, according to the 
demonstrated conclusion, since the restriction, regarding acquisitions, 
affects the person, the performance of the religious ceremony is com- 
plete, even with property acquired by a breach of the rule ; and it is 
. an offence on the part of a man, because he has viola- 

Ded action. obligatory rule.’ It is consequently acknow- 

ledged, that even what is gained by infringing restrictions, is property : 
because, otherwise,* there would be no completion of a religious cere- 
mony. 


ANNOTATIONS. 

In the third clause of the lipsa sutra.] In the first cl.ause (varnaka), the distinction 
between religious and personal purposes is examined. In the second, the inquiry is 
whether the milking of kine and similar preparatives be relative to the person or to the 
act of religion. In the third, the question examined is whether restrictions, noticed in 
primeval revelation, as to the means of acquisition, (such as these, ^let a Br^ihmai^a 
acquire wealth by acceptance or the like, a Kshatriya by victory and so forth, and a 
Vaiqya by agriculture, must be taken as relative to the person or to the religious 
ceremony [performed by him.] Subodhinl and Bcilam-BhatU, 

The position of the adversary is, that, injunctions regarding the means of acquisi- 
tion concern the religious ceremony, through the medium of the goods used by the 
agent ; for, unless tliat be admitted, the precept would be nugatory, because there 
would be no one whom a affected. Subodniul. 

The meaning is this : As in the case of an acquisition of goods under a precept re- 
lative to sacrifice, sucii as this “purchase the moon-plant, ’’f the injunction regarding 
the acquisition of goods concerns the religious ceremony ; so does the injunction res- 
pecting acceptance and other means of acquisition, Balam-Bhatta. 

The author states an objection to this position of the adversary. The objection is 
this : the question, considered in the third clause of the Lipsa-sutra, is whether injunc- 
tions regarding acquisition of goods concern the religious ceremony or the person. The 
opponent’s position is, that they concern the ceremony. That is not congruous. For, if 
the injunctions, regarding acquisition of goods, concern the religious ceremony, no pro- 
perty would arise ; since property, being spiritual, would have no worldly cause to pro- 
duce it ; and no other means are shown in scripture ; and the injunctions regaraing- 
acquisition, being relative to the ceremony, are not -relative to any thing else : thus, for 
want of property, the religious rites would not be complete with that which was not 
property ; and consequently the position, that injunctions, regarding acquisition of 
goods, concern the act of religion, is incongruous. Siibodhinl. 

He revives the position by answering that objection ; and the notion is this ; the 
injunctions, regarding acceptance and the like, accomplish property ; and they will 
become relative to the religious ceremony through the medium of goods adapted to the 
performance of the ceremony : as the husking of grain, which effects the removal of 
the chaff, concerns the religious ceremony through the medium of clean rice which is 
adapted to the ceremony. But the wise consider property as a worldly matter [result- 
ing from birth,] like the relation of a son to Ins father. Consequently there is no failure 
iu the completion of religious rites [as supposed in the objection.] 


* By the commentator on the Mlm4us4 ; Prabhtora surnamed Guru, 
t Soma, Asclepias acida, Roib. 
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11, It should not be alleged, that even what isobtained by rob- 
bery and other nefarious means, would be property. 


tio“ob?wS *’0’^ proprietary 




.X 




XX- V 

nised by the world ; and it disagrees with received 
practice. 

12. Thus, since property, obtained by acceptance or any other 

12 Certain means [sufficient] means, is establfshed to be temper^ ; the 

acceptance of alms, as well as other [prescribed] modes 
for a Br^hmana, conquest and similar means for a 
Kshatriya, husbandry and the like for a Vai 9 ya, and 
service and the rest for a Qddra, are propounded as 


of acquisition are 
restricted to par- 
ticular tribes, for 
cpiritual reasons. 


ANNOTATIONS. 

Admitting, that, because injunctions regarding acquisition concern the religious 
ceremony, t he acquisition likewise must relate to the ceremony; does it not follow, 
since it relates not to anything else, that there is no such thing as property ? and would 
not a failure of the religious ceremony ensue ? [Wherefore the adversary’s position is 
erroneous.] The author states the objection and confutes it with derision. ‘Some one 
has blundered, affirming that acquisition does not produce property, for it is a contra- 
diction in terms.’ Such is the construction of the sentence ; and the meaning is this : 
Acquisition, which is an accident of the acquirer, is a relation between two objects 
[the owner and his own] like that of mother and son. Consequently, there can be no 
acquisition without a thing to be acquired ; and it is a contradiction in terms to say 
‘acquisition does not produce a proprietary right,' as it is to affirm ‘ my mother is a 
barren woman/ Subodninl and Balam-Bhai^J^a. 

The demonstrated conclusion is, that, since valuables, being intended for every 
purpose, must be relative to the person, restrictions, regarding the acquisition of them, 
must concern the person also. B41am-Bha.tta. 

The purpose of the disquisition under this topic of inquiry is stated. It is inter- 
preted by the venerable author (Prabhakara-Guru.) The implied sense is this. Accord- 
ing to the adversary’s position, there is no offence affecting the person, in violating the 
injunction. But the religious ceremony is not duly accomplished with goods acquired 
by a breach of the injunction. It is the religious ceremony, therefore, which is affected. 
But, according to the demonstrated doctrine, since ihe restiictions concern the person, 
the offence is his if he iufringe the rale ; and the religious ceremony is not affected. 
Subodhini. 

The author, by way of closing the argument, states the result as applicable to the 
subject proposed. It is acknowledged by the maintainer of the right doctrine, that 
even wbat is gained by infringing the rule, much more what is acquired by other means, 
is property. Balam-Bhatta. 

Otherwise, that is, if a right of property in wealth acquired even by infringing the 
rule, be not admitted ; then, since no property is temporal because the restrictions 
concern the religious ceremony [and that, which is thus acquired, does so likewise,] 
therefore the means of living would be unattainable, since no temporal properly could 
exist: and consequently there could be no religious ceremony, for tnere would be 
noboay to perform it. Subodhini and Balarh-Bhatfa. 

11. It should not be alleged, that even what is obtained by robbery.] If proper- 
ty be acknowledged in that which is acquired by infringing the restriction, might it not 
be supposed, that even what is obtained by robbery and other nefarious means, becomes 
property ? The author obviartes that objection. It does not become so. He removes 
the inconsequence of the reason. Eor ihe employment of it as such in sale and other 
transactions is not familiarly seen in practice. Balam-Bba^ta. 

12. Thus since property obtained by acceptance, Ac.] Property being thus proved 
to bo temporal, the author successively refutes the several arguments before cited in 
support of the notion, that it is not temporal. Balam-Bhatta. 
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Other means restrictions intended for spiritual purposes ; and inhe- 
arre commcm to all. ritance and other modes are stated as means comnion 
to all. “ An owner is b}’' inheritance, purchase, partition, seizure Qr 
finding.’^* 


enameratioii of 
the modes of 
acquisition ex- 
pounded. 


13. Unobstructed heritage is here denominated “inheritance.” 
13. Gautama’s ‘‘ Purchase” is well known. “ Partition” intends heri- 
tage subject to obstruction. “ Occupation” or seizure 
is the appropriation of water, grass, wood and the like 
not previously appertaining to any other [person as 
owner. t] . “ Finding” is the discovery of a hidden trea- 
sure or the like. ' If these reasons exist, the person is owner.* If they 
take place, he becomes proprietor. ‘ For a Br^nmana, that, which is ob- 
tained by acceptance or the like, is additional ;* not common [to all the 
tribes]. “ Additional” is understood in the subsequent sentence : ' for 
a Kshatriya, what is obtained by victory, or by amercement or the like, 
is peculiar.* In the next sentence, “ additional** is again understood : 
what is gained or earned by agriculture, keeping ot cattle, [traffic^} 
and so forth, is for a Vai^ya peculiar ; and so is, for a ^^dra, that whioh 
is earned in the form of wages, by obedience to the regenerate and by 
similar means.* Thus likewise, among the various causes of property 
which are familiar to mankind, •whatever has been stated as peculiar 
to certain mixed classes in the direct or inverse order of the tribes, (as 
the driving of horses, which is the profession of the Stitas,^ and so 
forth,) is indicated by the word “ earned’* (nirvishta) : for all^ such ac- 
quisitions assume the form of wages or hire ; and the noun (nirv^sa) is 
exhibited in the Trik^ndi§ as signifying wages. 


As for the precept respecting the succession of the widow and 
U. Another ob- daughter, &c., i the declaration [of the orfer of sue- 
iection obviated cession,] even in that text is intended to prevent mis- 
take, (although the right of property be a matter fami- 


ANNOTATIONS. 


Common to all.] Including even the mixed classes* Balam-Bliafta. 

13. If these reasons exist, the person is owner.] If such reasons are known [to 
exist,] the owner is known. Subodhinl and Balam-Bhaj;ta, 


Both commentaries read jhdteshu jfifiyat^ sv4ml, ‘such reasons existing, an 
owner exists-’ But copies of the text exhibit j^t^shu j^yat6 svaml, ‘ Such reasons 
being known, the owner is known.* 

Additional.] The meaniug of the term is ‘excellent.* Bdlam-bhatfa. 

14. As for the precept respecting thei succession.'l The author obviates an 
jection, that, if property be a worldly matter, the import of the text i,,ii 

consistent, as it provided by precept, that the widow certain other p 
inherit on the owner’s demises Subodhinl and Balam-bhatta, 


* Gautama, 10. 39 already cited in § 8. t BAlam-Bhatta. 

J According to a text of Uqanas, from which these words are taken. 

§ The dictionary of Amarasiinha in three books (Kap4-^9.) The passage here cited 
occurs in the 3rd book of the Amairakosha. Ch. 4. v, 217. 

51 Vide infra. C. 2. Sect* 1.^1* 
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liar to the world,) where many persons might [but for that declaration] 
be supposed entitled to share the heritage by reason of their affinity to 
the late owner. The whole is therefore unexceptionable. 

15. As for the remark, that, if property were temporal, it could 
1.^. The argu- Dot be said “my property has been taken away by 
ent refuted, on him that is not accurate, for a doubt respecting the 
which ^ the first proprietary right does arise through a doubt concern- 

su{>po8ition was the purchase, or other transaction, which is the 

grounded. 

J G. The purpose of the preceding disquisition is this. A text 

16. Purpose of expresses “ When Br^hmanas have acquired wealth by 

the disquisition a blameable act, they are cleared by the abandonment 
explained. of it, with prayer and rigid austerity. ”i* Now, if pro- 

perty be deducible only from sacred ordinances, that, which has been 
obtained by accepting presents from an improper person, or by other 
means which are reprobated, would not be property, and consequently 

Property, how- would not be partible among sons. But if it be a 
ever acquired, is worldly matter, then even what is obtained by such 
partible among means, is property, and may be divided among heirs ; 
the heirs of the and the atonement aboyementioned regards the acquir- 
^ ' er only : but sons have the right by inheritance, and 

therefore no blame attaches to them, since Manu declares “ There are 
seven virtuous means of acquiring property : viz. inheritance, &c.”|' 

17. The first 17. Next, it is doubted whethf^r property- arise 

question (§ 7.) from partition, or the division be of an existent 
resumed. 


ANNOTATIONS. 

The declaration of the order of succession.] Balam-bhafcta notices as a variation 
in the reading, the words here supplied ; krama-smaranam ‘ declaration of the order of 
succession,’ instead of smaranara ‘ declaration.’ 

15. As for the remark, that if property were temporal.] The sense is tliis: in 
such a case, the proposition ‘ another’s property has been taken by him* is simply ap- 
prehended from the affirmation of the complainant. But that is apprehension, not 
proof. Accordingly, iC it be contradicted, a doubt arises respecting the cause of right. 
Thus, if tlie complainant declare, “ my goods have been taken by him,” and the 
defendant affirm the contrary, a doubt arises in the minds of umpires, whether the thing 
were unjustly seized by that man, or were fairly obtained by purchase or other title : 
and so, from a doubt respecting a purchase or other cause of property, arises a doubt 
concerning property which is the effect. Subodliinl. 

16. The purpose of the preceding disquisition is this.] Admitting property to 
be a worldly matter; still [its nature] seems to be an unfit [subject of inquiry] under 
the head of inheritance, since it matters not whether property be temporal or spiritual. 
Apprehending this objection, the author proceeds to explain the purpose of t.he disquisi- 
tion. Subodhini. 

^ Vide § 8. 

f The text is apnarently referred to Manu by the commentator Balam bhaf fca : 
but it is not found in Mauu’a institutes. A passage of similar import docs, however, 
occur, Ch. 10. V. ill, f Manu, 10. 115, 
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18. Of these [positions], that of property arising from partition 
18. Property is right ; since a man, to whom a son is born, is en- 
supposed to arise joined to maintain a holy fire : for, if property were 
from partition. vested by birth alone, the estate would be common to 
the son as soon as bom ; and the father would not be competent to 
maintain a sacrificial fire and perform other religious duties which are 
accomplished by the use of wealth. 


19. Likewise the prohibition of a division of that, which is ob- 
19, The suppo- tained from the liberality of tlie father previous to 

separation, would not be pertinent : since no partition 
of it can be supposed, for it has been given by consent 
of all parties. But N^rada does propound such a pm- 
hibition : “ Excepting what is gained by valour, the 
wealth of a wife, and what is acquired by science, 
which are three sorts of property exempt from parti- 
tion ; and any favour conferred by a father.”* 


sition, that it is 
vested by birth, 
disagrees with a 
passage of Niirada 
exempting from 
partition the fa- 
thei-'s donations. 


20. So the text concerning an affectionate gift, (“ What has been 
20 And with affectionate husband to his wife, she may 

one which reco?- consume as she pleases, when he is dead, or may give 
nises a husband’s it away, excepting immoveable property would 

donations to his be pertinent, if property were vested by birth alone. 

Nor is it right to connect the words excepting im- 
moveable property” with the terms what has been given” [in the text 
hist cited ;] for that would be a forced construction by connexion of 
disjoined terms. 


ANNOTATIONS. 

18. Is enjoined to maintain a lioly fire.] For it is ordained by a passage of the 
Veda, ‘Hliat he, who has a son born and who lias black [not grey] hair, should consecrate 
a holy fire and the meaning of that passage is this; ‘ one who lias issue (for tlic term 
son implies issue in general;) and whose hair is [yet] black, or who is in the prime of 
life; that is, who is capable; one, in short, who is qualihed; must perform the conse- 
cration and maintenance of a holy fire.’ Does not this relate to the consecration of 
sacrificial fires, not to the rise of property from partition ? Anticipating this objection, 
he adds “ if property were by birth &c.” The meaning is this : ‘ if property arose from 
birth alone, a son would, even at the instant of his birth, have ownership ; and since 
the goods are thenceforward in common, the father would not be competent to the con- 
secration of sacrificial fires and other religious acts (as funeral repasts, rites on the 
birth of children, aud other indispensable ceremonies,) which must be performed by the 
husband and wife, and which can only be accomplished by expenditure of wealth.’ 
Subodhini and Balam-bhatta. 

20. The text would not be pertinent, if property were vested by birth.] For, 

if property were vested at the instant of birth, no such gift could be made ; since he 
would be incompetent even with the consent of the cmld, and one cannot give away 
what is common to others. Subodhini and Bdlam-bhat^a. 

* 

* N^ada, 13. 6. 

t Vishpu according to a subsequent quotation (§ 25.) But Nurada cited by Jlmu- 
ta-vahana (C. 4. Sect. 1. § 23.) 

(a) See 1 Mad. H. C. Bep. 91 : 2 Strange H, L. 430 : 1 Mori Dig 259 (2), 
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21. As for the text The father is master of the gems, pearls 
31. The excep- corals, and of all [other moveable property ij but 


tion of immove- 
ables does aot im- 
proper ty by 
)irth. 

Passages, ex- 
cepting them, re- 
gard tile ancestral 
estate. 


neither the father, nor the grandfather, is so of the 
whole immoveable estate and this other passage 
nly property by « gy favour of the father, clothes and ornaments are 

used, but immoveable property may not be consumed, 
even with the father’s indulgence which passages 
forbid a gift of immoveable property through favour : 
they both relate to immoveables which have descended 
from the paternal grandfather. When the grandfather dies, (6) his effects 
become the common property of the father and sons ; but it appears 
from this text alone, that the gems, pearls and other moveables belong 
exclusively to the father, while the immoveable estate remains common. 

22. Therefore property is not by birth, but by demise of the 
22. Property owner, or by partition. Accordingly [since the demise 

of the own^r is a cause of property,!] there is no room 
for supposing, that a stranger could not be prevented 
from taking the effects because the property was va- 
cant after the death of the father before partition. So 
likewise, in the case of an only son, the estate becomes the proj>erty of 
the son by the father’s decease ; and does not require partition. 

23. To this the answer is : It has been shown, that property is a 
Q.. mi,-x „„„ . matter of popular recognition ; and the right of sons 

" and the rest, by birth, is most familiar to the world, 
as cannot be denied : but the term partition is generally 
understood to relate to effects belonging to several 
owners, and does not relate to that which appertains 
to another, nor to goods vacant or unowned. For the 
text of Gautama expresses '' Let ownership of wealth be taken by 
birth ; as the venerable teachers direct. ”§ 


L V 

supposed to be by 
partition, or by 
demise of tbc 


owner. 


sition 13 wrong. 
Property is vested 
by oirth : as ex- 
pressly declared 
by Gautama. 


ANNOTATIONS. 

Nor is it n’ght to connect, &c.l Is not the text, so far from being in contradiction 
to the right by birth, actually founded on it ? for the construction is this ‘what has 
been given, excepting immoveable property, by an affectionate husband to his wife, sbe 
may consume as she pleases, when he is dead thus, a rigi»t of property by birth being 
true in regard to immoveables, since the gift of them is forbidden ; and, by analofjy, the 
same being true of other goods, a gift of wealth other than immoveables is permitted 
by the provisions of the law: why then should not this text be propounded ? Appre- 
hending that objection, he says “Nor is it right to connect, &c.'' Tlie construction 
stated would be requisite : .but it is not a proper one;, for the stylo would be involved, 
if the construction connect disjoined terms. Subodbint. 

21. As for the text “ The father is master of the gems, &c.”] Apprehending 
the objection, that, since a gift of immoveables through partial affection is forbidden by 
the plain construction of two other passages of law, , birth and not partition is the cause 
of property, he obviates it. SubodhiuL 

23. “ Let ownership of wealth, &c.”] ‘By birth alone the heir may take the thing 
which is denominated ownership of wealth ; as the venerable teachers hold.* Subodhinl. 

* Yajffavalkya cited by Jimuta-vAhana (C. 2. § 2f.) 

f The name of the author is not given with any quotation of this text. 

X Subodbinf and B41am-bha|:ta. § Not found iu Gautama’s institutes. 

(if) See 1 Mori. Dig, 307. n. b. 
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24. Moreover the text above cited “ The lather is master of the 
The passage pearls, &c.” (§ 21) is pertinent on the snpposi- 

before cited (§^) tion of a proprietary right vested by birth. Nor is it 
does imply pro- right to affirm, that it relates to immoveables which 
perty by birth. have descended from the paternal grandfather : since 
the text expresses neither the father, nor the grandfather.*' This 
maxim, that the grandfather's own acquisition should not be given 
away while a son or grandson is living, indicates a proprietary in^rest 
by birth. As, according to the other opinion, the precious stones, pearls, 
clothes, ornaments and other effects, though inherited from the grand- 
father, belong to the father under the special provisions of the law ; so, 
according to our opinion, the father has power, under the same text, 
to give away such effects, though acquii^ed by his father. There is no 
difference. 


25. But the text of Vishnu (§ 20), which mentions a gift of im- 

or A moveables bestowed through affection, must be inter- 

4io. Anoiner pas- , , x* l ^ a ^ xi 


page before cited 
(§ 20) relates to 
tbe father’s acqui- 
sitions. 


preted as relating to property acquired by the father 
himself and given with the consent of his son and the 
rest : for, by the passages [above cited, as well as others 
not quoted,* viz ] The father is the master of the 


gems, pearls, &c." (§ 21), the fitness of any other but immoveables for 
an affectionate gift was certain. 


26. As for the alleged disqualification for religious duties which 
26. A preceding prescribed by the Veda, and which require for 
objection {§ 18) their accomplishment the use of wealth, (§ 18) suffix 
refuted. cient power for such purposes is inferred from the 

cogency of the precept [which enjoins their performance]. 


27. Therefore it is a settled point, that property in the paternal 
27. Property is ancestral estate is by birth, [although*}*] the father 
by birth : but the have independent power in the disposal of effects 
father has power other than immoveables (a), for indispensable acts of 
over moveaoles ; duty and for purposes prescribed by text of law, as gifts 

in respect^o^^im- affection, support of the family, relief from 

moveables : as distress, and so forth : but he is subject to the control 
shown by passages of his sons and the rest, in regard to the immoveable 

estate, whether acquired by himself or inherited from 
his father or other predecessor ; since it is ordained, Though immove- 
ables or bipeds have been acquired by a man himself, a gift or sale of 


ANNOTATIONS. 

Balnm-bhatta notices a variation in the reading; artha-svamitvat, in the ablative 
case, instead of artha-svdmitvam, in the nominative. That reading is found in the 
Baya-tatva; and the text is there explained in an entirely different sense. See JImu- 
ta-vahana, C. 1. § 19. 

27. ‘'No gift or sale should be made.”] The close of the passage is read other- 
wise by Raghunandana : “The dissipating of the means of support is censured;** vttti- 
iopo vigarhitaK, instead of na d^nau na cha vikrayaK. 

* Balam-bhatta. f Balam-bhafia. 

{ft) Sec 1 Mori. Dig. 40 ; 2 Strapge 11. L. G, 9.- 
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them should not be made without convening all the sons. I'hey, who 
are born, and they who are yet unbegotteii, and they who are still in 
the womb, require the means of support, no gift of sale should, there- 
fore, be made.”^ 

28. An exception to it follows : Even a single individual may 
28. A further conclude a donation, mortgage, or sale, of immoveable 
text * authorizes property, during a season of distress, for the sake of the 
sale, &c,, by a sin- family, and especially for pious purposes (a). '’t 
gie owner. 


29. The meaning of that text is this : while the sons and grand- 

OQ -ri ] sons are minors, and incapable of giving their consent 

of the text. ^ gdt and the like ; or while brothers are so and 

continue unseparated ; even one person, who is capa- 
ble, may conclude a gift, hypothecation, or sale, of immoveable pro- 
perty, if a calamity affecting the whole family require it, or the support 
of the family render it necessary, or indispensable duties, such as the 
obsequies of the father or the like, make it unavoidable (6). 

30. The following passage “ Separated kinsmen, as those who are 
30 Another pas- Dnseparated, are equal in respect of immoveables ; for 


one has not power over the whole, to make a gift, sale 
or mortgage I'l must be thus interpreted : ' among 
unseparated kinsmen, the consent of all is indispensa- 
bly requisite, because no one is fully empowered to 
make an alienation, since the estate is in common 
but, among separated kindred, the consent of all tends 
to the facility of the transaction, by obviating any 
future doubt, whether they be separate or united : it is not required, 
on account of any want of sufficient power, in the single owner ; and 
the transaction is consequently valid even without the consent of sepa- 
rated kinsmen. 


suge expounded. 

Consent of se- 
parated kinsmen 
tends to the faci- 
lity of the trans- 
actions. 


31. In the text, which expresses, that Land passes by six for- 
31. Like the malities ; by consent of townsmen, of kinsmen, of 
consent of towns- neighbours, and of heirs, and by gift of gold and of 
men, &c. required water ;”(c)§ consent of townsmen is required for the 
by another text. publicity of the transaction, since it is provided, that 
Acceptance of a gift, especially of land, should be public :”|| but the con- 
tract is not invalid without their consent. The approbation of neigh- 
bours serves to obviate any dispute concerning the boundary. The 
use of the consent of kinsmen and of heirs has been explained. 


* Vyasa as cited in other compilations. f Vthaspati cited in the Ratnakara, &c. 

} Vthaspati as cited in the Ratnakara. § The author of this passage is not named. 

II This passage also is anonymous. 

(a) See 6 Moo. I. A . Ca. 393. 407 for authorities as to the power of a manager or 
guardian in possession to alienate ancestral estate. — Ed. 

(&) See 1 Strange H. L. 20: 2 Ibid. 3^, 340: 1 Mori. Dig. 43n. 445n. — 

(/•) See 2 Strange H. L. 7? 427.— A’t/. 
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32. By gift of gold and of water.] Since the sale of immoveables 

32. Gift of gold is forbidden (“ In regard to the immoveable estat0> sale 

and water assimi- is not allowed ; it may be mortgaged by consesi^ of 
lates tlie sale to a parties interested f*) and since donation is praised 
gift of land. goth he who accepts land, and he who gives it, are 

performers of a holy deed, and shall go to a region of bliss if a sale 
must be made, it should be conducted, for the transfer of immoveable 
property, in the form of *a gift, delivering with it gold and water [to 
ratify the donation.] 

33. A distinc- 33. In respect of the right by birth, to the estate 

lion regarding the paternal or ancestral, we shall mention a distinction 

"^noliced (S^ under a subsequent text. (Section 5. § 3.) 

§ 3.j ‘ 


SECTION *IL 

Partition equable or uneqaal. — Fowr periods of partition. — Provision 
for ivives. — Exclusion of a son who has a competence. 


1. At what time, by whbm, and how, partition may be made, 
1. Other topics next considered. Explaining those points, 

resumed. the author says, When the father maxes a partition, 

Text of Yajiia- let him separate his sons [from himself] at his pleasure, 
valkya. either [dismiss] the eldest with the best share, 

or [if he choose] all may be equal sharers.”]: 

. 2. When a father wishes to make a partition, he 

of the pleasure separate his children from himself, 

^ ^ ’ whether one, two or more sons. 

3. No rule being suggested (for the will is unrestrained,) the 

3. Distributiott author adds, by way of restriction, he may separate 
by the father (for this term is again understood) the eldest with the 
may be unequal. best share,” the middlemost with a middle share, and 
the youngest with the worst share. 

4, This distribution of best and other portions is propounded by 

4. Manu dea- Manu. “ The portion deducted for the eldest is the 

cribea this distri- twentieth part of the heritage, with the best of all the 
bution, chattels; for the middlemost, half of that; for 

youngest, a quarter of it.”§ 


ANNOTATIONS. 

2. Separate his children.] Make them distmet and several by giving to 
shares of the inheritance. Baram-bliaf:{;a, 


* The origin of this quotation likewise has not been found. 

t Brabma-vaivarta-purAna* 

§ Maau; 2, 112, Yide infra. Scot. 3. § 3^ 

vl 


Yajhavalkya, 2. 115, 
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of the close of the 
fornier text 

6, The estate 
must have been 
acquired by him : 
else tbe rights are 

Ontibl 


6. The term either’' (§ 1) is rektive to the subsequent 
6. Explanation altiemative or all may be equal shai'ers.” That is, 

all, namely the eldest and the rest, should be made 
partakers of equal poi*tions. 

6. This unequal distribution supposes property 
by himself acquired. But, if the wealtn descended to 
him from his father, an unequal partition at his pleasure 
is not proper : for equal ownership will be declared. 

7. (a) One period of partition is when the father desires separation, 
'7. Pour periods as expressed in the text. When the father makes a 

& partition." (§ 1) Another period is while the father 
lives, but is indifferent to wealth and disinclined to 
pleasure, and the mother is incapable of bearing more 
sons ; at which time a partition is admissible, at the 
option of sons, against the father’s wish : as is shown 
by N^rada; who premises partition subsequent to the 
demise of both parents (“ Let sons regularly divide the wealth when 
the father is dead and adds ‘‘ Or when the mother is past child- 
-bearing and the sisters are married, or when the father’s sensual pas- 
sions are extinguished.’’t Here the words let sons regularly divide 
the wealth’’ are understood. Gautama likewise, having said “ After 
the demise of the father, let sons share his estates states a second 
peiiod, '' Or when the mother is past child-bearing and a third, 
While the father lives, if he desire separation." || So, while the mother 


f>f partition ; 1st 
by the father’s 
desire ; 2d on his 
retirinjf from 
worldly affairs : 
as is shown by 
!N4rada. 


ANNOTATIONS. 

7. One period of partition is when the father desires separation.] There are four 
periods of partition. One is, while the father lives, if he desire partition. Another is, 
when the mother ceases to be capable of bearing: issue, and the father is not desirous 
of sexual intercourse and is indifferent to wealth ; if his sons then require partition, 
though be do not wish it- Again another period is, while the mother is yet capable of 
bearing issue, and the father, though not consenting to partition, is old, or addicted to 
vicious courses, or afflicted with an incurable disease ; if the sons then desire ^rtition. 
The last period is, after the decease of the father. Viqveqvara in the Madana-Parijata. 

There are four periods of partition in the case of wealth acquired by the father. 
Vipveqvara in the Subodhinl. 

Pour periods of partition among sons have been stated by the author (Vijhineqvara,) 
which are compendiously exhibited in a twofold division by the contemplative saint 
(YAinavalkya.) Here, three cases may occur under that of distribution during the life 
of the fathm- : viz., with, or without, his desire for separation : the case of his not desir- 
ing it being also twofold ; viz., 1st, when ihe mother has ceased to be capable of bearing 
children and the father is disinclined to pleasure, &c. 2d, when the mother is not inca- 
pable of bearing issue, but the father is disqualified by vicious habits or the like. 

Subodhinl. • 

The doctrine of the eastern writers [Jlmuta-v^hana, &c.] who maintain, that two 
periods only are admissible, the volition of tbe father and his demise, and not any third 
period;^ and that the text, relative to the mother’s incapacity for bearing more issue, 
regards the estate of the paternal grandfather or other ancestor ^ is refuted B41am- 
bhatta. 


• Narada, 13. 2. f N^rada, 13. 3. J Gautama, 28. 1. 

§ Gautama, 28. 2. |1 Gautama, 28. 2. If See Jlmfita-vdhana, C. 1. § 44. 

(a) This section refers to the law governing tl>e division of properly generally, 
a Mudali y. SMiramani^a \ Mad. H. C. Hop, 
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is capable of bearing more issue, a partition is admissible by the Ohoice 

4t.h on account of sons, though the father be unwilling, if he be 

his disqualifica- addicted to vice or afflicted with a lasting 
tion : as stated by That declares : “ Partition of inheritance 

^Jankha. takes place without the father s wish, if he be old, dis- 

turbed in intellect, or diseased.*’* 

8. Two sorts of partition at the pleasure of the father have been 

8. Provision for stated ; namely, equal and unequal. The author adds 

wives. a particular rule in the case of equal partition ; “ If he 

Text of Yajna- make the allotments equal, his wives, to whom no 
valkya. separate property has been given by the husband or 

the father-in-law, must be rendered partakers of life-portions.”*f* 

9. When the father, by his o^vn choice, makes all his sons par- 

9. Exposition takers of equal portions, his wives, to whom peculiar 

of it. property had not been given by their husband, or by 

The wife shares their father-in-law, must be made participant of shares 
like a son. equal to those of sous. But, if separate property have 

been given to a woman, the author subsequently directs half a share to 
be allotted to her : Or if any had been given, let him assign the half.”J 

10. But, if he give the superior allotment to the eldest son, and 

10. Excepting distribute similar unequal shares to the rest, his wives 
the deductions for do not take such portions, but receive equal shares of 

ANNOTATIONS. 

We hold, that while the father survives and is worthy of retaining uncontrolled 
power, hi^will alone is the cause of partition. If he be unworthy of such power, in 
consequence of degradation, or of retirement from the world, or the like, the son’s will 
is likewise a cause of partition. But, in the case of his demise, the successor’s own 
choice is of course the reason. By tliis mode, the periods are three. Else there must 
be great confusion, in the uncertainty of subject and accident, if many reasons, as ex- 
tinction of worldly propensities and so forth, must be established collectively and alter- 
natively. Thus the mention of certain reasons in some texts, and the omission of them 
in others, are suitable : for the extinction of the temporal affections, and the other 
assigned reasons, indicate the single circumstance of the father’s want of uncontrolled 
power ; since it is easy to establish that single foundation of the text. Ylramitrodaya. 

When the father’s passions are extinguished.] Jimuta-vahana’s reading of the pas- 
sage is different : and there are other variations of this text. See note on Jimuta- 
vahana. Ch. 1. § 33. 

Partition of inheritance takes place without the father’s wish.] A text of a con- 
trary import is cited fioui tiie same author, by J imuta-vahana. See note on Jlmuta- 
vahana. C. 1. § 43. 

9. The author subsequently directs half a share.] This and the passage cited 
may be supposed to bear relerence to a passage which occurs near the close of the head 
of inheritance. (C. 2. Sect. 11. § 34.); but the quotation is not exact, and the text re- 
lates to a different subject. 

10. The furniture iu the house, fee.} The chairs, and the earthen and atone 
ntensUs, and the ornaments worn by her, are the wife’s deducted allotment. Haradatta^ 
says the furniture, as well as the car, is the father’s ; and the ornaments are the wife’s. 
Bilam-bhatta. 

* Cited as a passage of H&rita in the Yyavah^ra mdyukha. 
t Yajfiavalkya, 2. 116. { Vide infra. C. Sect. 11 . § 34, 

The scholiast of (Gautama. 


880 


HINDU' LAW-BOOKS. 


the first, boru, &c. the aggregate from which the son's deductions have 
But she takes her Been subtracted, besides their own appropriate deduc- 

tions specified by Apastamba : The funuture in the 
house and her ornaments are the wife’s [property].”* 

11. A trifle may 11, To the alternative before stated (§ 1) the 
be given to a son author propounds an exception ; “ The separation of 
wT ^ support llimself and is not desirous 

'I’txt'of TajSa- participation, may be completed by giving him 
valkya. some trifle(a).”t 

r 

12. To one who is himself able to earn wealth, and who is not 

12 Interorcta- sharing his fathers goods, any thing what- 

tioa of the kxt, soever, though not valuable, may be given, and the 

separation or division may be thus completed by the 
father ; so that the children, or other heirs, of that son, may have no 
future claim of inheritance. 


13 . The distribution of greater and less shares has been shown 

13 An illefiallv forbid, in such case, an unequal partition 

partial distribn- lit any other mode than that which renders the 

lion is improper, distribution uneven by means of deduction, such as 
Text of Yajha- are directed by the lay^, the author adds “ A legal dis- 
valkya. tribution, made by the father among sons separated 

with greater or less shares, is px'onounced vaiid.’':J: 


14. When the distribution of more or less among sons separated 
14. Explana- ^7 unequal partition is legal, or such as wclained 
tion of the pas- by the law ; then that division, made by the father, 
8^®* is completely made, and cannot be afterwards set aside : 

as is declared by Manu and the rest. Else it fails, though made by the 
father. Such is the meaning ; and in like manner, N^rada declares 
Confirmed by a “ -A. fether, who is afflicted with disease, or influenced 
quotation from by wrath, or whose mind is engrossed by a beloved 
Sarada. object, or who acts otherwise than the law permits, has 

no power in the distribution of the estate.''§ 


ANNOTATIONS. 

13. In any other mode.] The commentator Btyam bhaUa prefers another reading 
ayathd^Astra ‘ not according to law' instead of aiiyatha ‘ in any other mode.’ 


♦ Vide infra. Sect. 3. § 6. 
Tijnavalkya, 2. 117. 


t Ydjifa valkya, 2. 117. 
} Narada, 13. 16. 


(a) See 1 Mori. Dig. 
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SECTION III. 


Partition after the Father's decease* 


1. Distribu- 1. Tlie author next propounds another period 

tion of partition, other persons as making it, and a rule 

equable *^by the respecting the mode. “ Let sons divide equally both 
text of Yhjfiaval- l^^e effects and the debts, after [the demise ofl their 
kya. two parents(a).”* ^ 

2. After their two parents.] After the demise of the father and 

2. Tnterpreta- mother : here .the period of the distribution is shown. 

tioQ of the pas- The sons.] The persons, who make the distribution, 
sage. are thus indicated. Equably.] A rule respecting the 

mode is by this declared : in equal shares only should they divide the 
effects and debts. 

3. But Manu, having premised partition after the death of the 
3 Objectiou father and the, mother,”t and having declared. " The 


to the restriction 
of equal shares ; 
since an unequal 
division is autho- 
rized by Mauu. 


eldest brother may take the patrimony entire, (6) and the 
rest may live under him as under their father has 
exhibited a distribution with deductions, among bre- 
thren separating after the death of their father and 
mother : The portion deducted for the eldest is the 

twentieth part of the heritage with the best of all the chattels ; for the 
middlemost, half of that; for the youngest, a quarter of it.”§ The 
twentieth part of the whole amount of the property [to be divided, It 
and the best of all the chattels, must be given [by way of deduction^' 
to the eldest ; half of that, or a fortieth part, and a middling chattel, 
should be allotted to the middlemost; and a quarter of it, or the 
eightieth part, with the worst chattel, to the youngest. He has also 
directed an unequal partition, but without deductions, among brethren 
separating after their parents’ decease ; allotting two shares to the eldest, 
one and a half to the next bom, and one apiece to the younger bro- 
thers : “ If a deduction be thus made, let equal shares of the residue be 
allotted : but, if there be no deduction, the shares must be distributed 
in this manner; let the eldest have double share, and the next bom a 
share and a half, and the younger sons each a share : thus is the law 
settled.”** The author himself has sanctioned an unequal distribu- 
tion when a division is made during the father’s life-time Let him 
either dismiss the eldest with the best share, &c.”JJ). Hence an unequal 
partition is admissible in every period. How then is a restriction in- 
troduced, requiring that sons should divide only equal shares ? 


* Y^jiiavalkya, 2. 118. 

§ Mann, 9. 112. 

** Manu, 9. 116—117. 
w Sec I Merl Dig. 310. 


f Manu, 9* 104. J Manu, 9. 105. 

II Biilam-bhafcta. ^ Ibid. 

+t Yaiwalkya. $} Vide Sect, 2. § 1. 

{tf) See 1 Strange, H. L. 331.- 
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The question is thus answered : True, this unequal partition 
is found in the sacred ordinances; but it must not be 
practised, (a) because it is abhorred by the world ; since 
that is forbidden by the maxim “ Practise not that 
which is legal, but is abhorred by the world, [for*] it 
secures not celestial bliss as the practice [of otfer- 
ing bulls] is shunned, on account of popular prejudice, 
notwithstanding the injunction ‘'Oner to a venerable 
priest a bull or a large goat and as the slaying of a cow is for the 
same reason disused, notwithstanding the precept “ Slay a barren cow 
as a victim consecrated to Mitra and Varuna.”§ 


4. Answer. 

Unequal disfri* 
bution is disused ; 
throufirh popular 
prejudice ; like 
tiie slaughter of 
kine. 


5. It is expressly declared, “ As the duty of an appointment [to 
• 5. It is declared raise up seed to another,] and as the slaying of a cow 
obsolete in a pas- for a victim, are disused, so is partition with deductions 
sage of law, [in favour of elder brothei*s].’]| 


6. Apastamba also, having delivered his own opinion, “ A father, 
6 A'pastamba lu^^kiDg a partition in his life-time, should distribute 


afr^ir describing 
an unequal parti- 
tion, cites a pas- 
sage of t he Veda, 
which implies an 
equal distribulion 
onljr. 


the heritage equally among his sons and having 
stated, as the doctrine of some, the eldest’s succession 
to the whole estate. (“ Some hold, that the eldest is 
heir ;”) and having exhibited, as the notion of others, a 
distribution with deductions. (“ In some countries, the 
gold, the black kine, and the black produce of the earth, 


ANNOTATIONS. 

4. As the slaying of a cow is for the same reason disused.] This is a very re- 
markable admission of the former prevalence of a practice, which is now held in the 
greatest abhorrence. 

5. The duty of an appointment.] So the term fniyoga-dbarraa) is here interpreted 
by the author of the Viramitrodaya. Bui it is explained in the Subodbinl, as intend- 
ing the injunction of an observance, such as the offering of a bull, &c. 

6. In some countries the gold, &c.] The sense of the text is this : In certain 
countries, the gold, the black kine, the black produce of earth, as MAshalF and other 
dark-coloured grain, or as black iron, (for so some interpret the word ;) appertain to the 
eldest son ; the car, and the furniture in the house, or utensils such as stools and the 
like, belong to the father;** the jewels worn by her are the wife's, as well as property 
which she has received from the father and other kinsmen. Such respectively are the 
portions of the eldest son, of the father, and of his wife. Subodhini ; aud Haradafta 
cited by BAlam-bbatta. 


* Subodhini and Balam-bbatta. 

f A passage of Yajnavalkya, according to the quotation of Mitra Mitjra in the 
Viramitrodaya; but ascribed to Manu in B<ilam-bhatta's commentary. It has not, 
however, been found either in Manu’s or in Ydjffavalkya'a institutes. 

J This also is a passage of Yajnavalkya, according to Mitra Migra’s quotation ; 
but has not been found in the institutes of that author. 

§ A passage of the Veda, as the preceding one is of the Smfti, according to the 
^ remark of the Subodhini and Bdlam-bhatta. 

11 Smtti-sangraba as cited in the Viramitrodaya. % Phaseolus radiatus, 

** See a different interpretation. Sect. 2. § 10, 

(a) See 2 Strange, H. U 382—3 ; I Mori, Dig. 305.— j 
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belong to the eldest son ; the car appertains to the fiither ; and the fur- 
niture in the house and her ornaments are the wife’s ;* as also Ihe pro- 
perty [received by her] from kinsmen: so some maintain ;”) has vOOl- 
pressly forbid it as contrary to the law ; and has himself explained its 
inconsistency with the sacred codes : It is recorded in scripture, with- 
out distinction, that Manu distributed his heritage among his sons 

7. Therefore uneqilal partition, though noticed in codes of law, 

7 . Unequal divi- should not be practised, since it is disapproved by the 
sion sliould not be world and is contrary to scripture. For this reason, a 
practised. ^ restriction is ordained, that brethren should divide 
only in equal shares. 

8. It has been declared, that sons may part the effects after the 

8. Tlie mother*s death of their father and mother. The author states 
peculiar property an exception in regard to the mother’s sepamte pro- 
goes to her daugh- perty ; “ The daughters share the residue of their 

mother’s property, after payment of her debts.”^ 

9. Let the daughters divide their mother’s effects remaining 

9 . Exposition over and above the debts ; that is, the residue after 
of YAjfiavalkya’a the discharge of the debts contracted by the mother, (a) 

Hence, the purport of the preceding part of the text 
is, that sons may divide their mother’s effects, which are equal to her 
debts or less than their amount. 

I 

10. The meaning is this : A debt, incurred by the mother, must 

10. Sons, not be discharged by her sons, not by her daughters; but 
daimhters, are to her daughters shall take her property remaining above 
discliarpe the mo- }j02. debts : and this is lit ; for by the maxim “ A male 

her>veaUhgoesto procreated if the seed predominate, but a 

lier daughters, as female if the woman contribute most to the foetus 
the fatiier’s de- the women’s property goes to her daughters, because 
dolveson the sons, portions of her abound in her female children; and 
the father’s estate goes to his sons, because portions of him abound in 
his male children. 


ANNOTATIONS. 

Among his sons.] Balam-bhatfca reads putrena “sou” in tie singular; but all 
copies of the MitaksharA, and Siibodhint, which have been collated, exliibit the term in 
the plural (putrebhyah “sons;”) ancj so does the Viramitrodaya, quoting this passage 
from the MitAkshara. 

8. Sons may divide their mother’s effects, which are equal to her debts or less.] 
They may take the goods and must pay the debts, Bvilam-bhat|;a. 


* Vide supra. Sect. 2. § 10. 

t A passage of the Taiitiriya Veda, cited by A pastamba ; as here remarked by 
Balani-bbatta. 


h 118 . 


(a) See Z Strange, H. L. 383.-^ 
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11. On the subject [of daughters*] a special rule is propounded 
11 It goes ^utama: ‘‘A woman’s prepay goes to her 

first to unma^d daughters, ilhmarried, or unprovided/’t His meaning 
or unproFided ia this : if there be competition of married and un- 
daughters. married daughters, the woman’s separate property 

bdongs to such of them as are unmarried ; or, among the married, if 
there be competition of endowed and unendowed daughters, it belongs 
exdiusively to such as are unendowed : and this term signifies ‘ desti- 
tute of w^th.’ 

12. In answer to the question, who takes the r^idue of the 
12. Oa failure mother’s goods, after payment of her debts, if there be 

of daughters, it no daughter ? the author adds And the issue succeeds 
goes toiler sons, in their default.’’^ 

13. On failure of daughters, that is, if there be none, the son, or 
U. Iiiterpre- other male offspring, shall take the goods. This, 

1 ation of the taxi which was right under the first part of the text (“ Let 
of Yajnavalkya. sons divide equally both the effects and the debts ;”§) 
is here expressly declared for the sake of greater perspicuity. 


SECTION JV. 


Effects not liable to Partition^ 


1. The author explains what may not be divided " Whatever 
1. Certain ac- acquired by the co-parcener liimself, without de- 

quisitions are ex- triment to the father’s estate, as a present from a friend, 
empt from parti- or a gift at nuptials, does not appertain to the co-heirs. 

Nor shall he, who recovers hereditary property, which 
had been taken away, give it up to the parceners ; nor what has been 
gained by science.”[| 


2 . 


That, which had been acquired by the co-parcener himself with- 
out any detriment to the goods of his father or mother; 
or which has been received by him from a friend, (a) or 
text, obtained by marriage, shall not appertain to the co- 

* heirs of brethren. Any property, which had descend- 


ANNOTATIONS. 

11. TJaaittmed or unprovided.] The textois explained othertrise by 
vdhana. (C* 4. Sect. 2. § 13, and S3.) 

Married and unmarried.] Married signifies espoused; unmarried, maiden. 
Subodhinf. 

Endowed and unendowed.] Endowed signifies supplied with wealth ; unendowed, 
unfurnished with property. Balam-bha^ta. 

* Mlam-bhatta. f Gautama, 28. 22. J Yajnavalkya, 2. 118, 

§ Vide§ 1. H Yajnavalkya, 2- 119—120, 

(a) SeeRyK}i Pmad y. Mtt Radkgit 4 Moore, I, A« Cat 102 per Wigram 
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ed in succession from ancestors, and had been seized by others, and 
remained unrecovered by the father and the rest through inability or 
for any other cause, he, among the sons, who recovers it with the ac- 
quiescence of the rest, shall not give up to the brethren or other co- 
heirs : the person recovering it shall take such property. 

3. If it be land, he takes the fourth part, and the remainder is 

, equally shared among all the brethren. So Qankha 

ufat, iHarid ordains Land, [inherited] in regular succession, but 

be recovered by which had been formerly lost and which a single [heir] 

one co-heir, lie shall recover solely by his own labour, the rest may 

shall have a quar- divide according to their due allotments, having first 
icr of it. 


4. A word sup- 4?. In regular succession.] Here the word in 

plied in the text, heritcd” must be understood. 


5. The close 
of the passage of 
Yajhavalkya (§ 1.) 
explained. 


5. He need not give up to the co-heirs, what has 
been gained by him, through science, by leading the 
scriptures or by expounding their meaning : the ac- 
quirer shall retain such gains. 


6. Here the phrase any ^tiling acquired by himself, without de- 

6 The ac uisi- father’s estate,” must be every where 

tion must^Yave understood : and it is thus connected with each mem- 
been made with- ber of the sentence ; what is obtained from a friend, 


out charge to the without detriment to the paternal estate ; what is re- 
patrimouy. ceived in marriage, without waste of the patrimony ; 

what is redeemed, of the hereditary estate, without expenditure of an- 
cestral property ; what is gained by science, without use of the father’s 
goods. Consequently, what is obtained from a friend, as the return of 
an obligation conferred at the charge of the patrimony ; what is re- 
ceived at a marriage concluded in the form termed Asura or the like ; 
what is recovered, of the hereditary estate, by the expenditure of the 
father’s goods ; what is earned by science acquired at the expense of 
ancestral wealth ; all that must be shared witli tlie whole of the 


brethren and with the father. 


ANNOTATIONS. 

4. Inherited must be understood.] The author supplies the deficiency in the 
text cited by him. The words “ iu succession*^ are iu the text ; “ inherited** must be 
understood to complete the sense. Subodhiui. 

6. Anj thing acquired by himself.] Here, according to BAlam-bliatfca's remark, 
either a different reaaing is proposed (kinchit for anyat,) or an interpretation of the 
words of the text, ^‘whatever else (anyat)** being explained by (kinchit) ‘any thing.* 

It is connected with every other member of the sentence.] More is implied : for 
the same phrase is understood in every instance, stated in other codes, of acquisitions 
exempt from partition. Subodhini. 

1^1 the form termed A sura.] For, at such a marriage, wealth is received from the 
bridegroom by the father or kinsmen of the bride. See Manu, 3. 31. 

(b) See 2 Str. H. L. 379.^ 

Y 1 



380 


HINBir LAW-BOOKS. 


7. Thus, since the phrase without detriment to the father' s estate*' 
is in every place understood ; what is obtained by 
7. And acqui- simple acceptance, without waste of the patrimony, 
siiions so m^e, jg liable to partition. But, if that were not under- 

iirthe"enumeratd member of the text, presents from 

sorts, are divisi- ^ friend, a dowry received at a marriage, and other 
ble. ' • particular acquisitions, need not have been specified. 


Passages of 
Ndrada and Kat- 
y^yana, on the 
gains of science. 


8. But, it is alleged, the enumeration of amicable gifts and simi- 

8 Anobiection acquisitions is pertinent, as showing, that such 
refuted. ^ gains are exempt from partition, though obtained at 

the expense of the patrimony. Were it so, this would 
be inconsistent with the received practice of unerring 
persons, and would contradict a passage of Nd/rada : 

He, who maintains the family of a brother Btud 3 dng 
science, shall take, be he ever so ignorant, a share of 
the wealth gained by science.”* Moreover the definition of wealth, 
not participable, which is gained by learning, is so jiropounded by 
KStyayana : “ Wealth, gained through science which was acquired 
from a stranger while receiving a foreign maintenance, is termed ac- 
quisition through learning.” (a) 

9. It is a con- 9. Thus, if the phi;*^se “ without detriment to the 

dition in the ex- father’s estate,” be taken as a separate sentence, any 

gTin ^be' wftliout obtained by mere acceptance would be exempt 

fo88 to the patri- from partition, contrary to established practice, 
mony. 


ANNOTATIONS. 

7. Thus since the phrase &c.] A different reading is noticed by Balam-bha^fa 
‘'Not thus;” na tatha instead of “Thus”tatha. It is taken as a distinct sentence ; 
and is explained as intimating, that, on the other hand, amicable gifts and the like, ac- 
quired without detriment to the patrimony, are not liable to partition. According to 
this reading and interpretation, that short sentence belongs to the preceding paragraph. 

In the following sentence there seems to be another difference of reading, in the 
phrase “without waste (or with waste) of the patrimony.” But the reading, which is 
countenanced by the exposition given in the Subodhinl, has been preferred. 

Since the phrase without detriment to the father’s estate.”] Since that portion 
of the text is applicable to amicable gifts and other acquisitions which are specified as 
exempt from partition, therefore, as those acquisitions made at the charge of the patri- 
mony are liable to be shared, so any thing obtained by mere acceptance, not being in- 
cluded aniong such acquisitions, must be subject to partition, though procured without 
use of the paternal goods. Subodhini. 

8. As showing that such gains are exempt from jaartition.] A difference in the read- 
ing of this passage, bhdjyatvat (in the ablative case) instead of bh4jyatv4ya (in the dative), 
is mentioned by JBalain-lbhatta ; but he makes no difference in the interpretation. 

Would contradict a passage of Narada.] Since the support of the family is here 
stated as a reason for partaking of the property, the right of participation in the gains 
of science is founded on a special cause ; and is not a natu 2 i Consequence of relation 
as a brother : and the gains of science are not nat|»:^ ikbll partition, and are 
therefore mentioned as excepted from distribution. » ^ 

* Narada, 13. 10. 

(a) See Lanmon Roto Sadaseto v. Mullar Row Bajee, 2 Knapp P, C, Bep. 60 
63.— 
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10. This [condition, that the acquisition be without deteiment to 

10. This is the patrimony,* * * § ] is made evident by Manu : What a 
corroborated by a brother ha« acquired by his labour, -without using the 
passage of Manu. patrimony, he need not give up to the co-heirs ; nor 
what has been gained by science.” (a)i" 

11. Exposition 11. By labour] by science, war or the like, 

of the text. 

12. Is it not unnecessary to declare, that effects obtained as pre- 

12. An objec- sents from friends, and other similar acquisitions made 

tion stated. without using the patrimony, are exempt from parti- 

tion : since there was no ground for supposing a partition of them ? 
That what is acquired, belongs to the acquirer, and to no other person, 
is well known : but a denial implies the possible supposition of the 
contrary. 

13. Here a certain -writer thus states grounds for supposing 4 

13. An erro- partition. By interpreting the text, “ After the death 

neous solution of of the father, if the eldest brother acquire any wealth, 
it quoted. a share of that belongs to the younger brothers ; pro- 

vided they have duly cultivated science in this manner, " if the 
eldest, youngest or middlemost, acquire property before or after the 
death of the father, a share shall accrue to the rest, whether younger 
or elder grounds do exist frfb supposing friendly presents and the 
like to be liable to partition, whether or not the father be living : that 
is accordingly denied. 

14. The argument is erroneous : since there is not here a denial 

14. Refutation of wdiat might be supposed ; but the text is a recital 
of it and solution of that which was demonstratively true : for most 
of thediflSculty. texts, cited under this head, are mere recitals of that 
which is notorious to the world. 

15. Or you may be satisfied with considering it as an exception 

15. Another to what is suggested by another passage, “ All the 
solution proposed, brethren shall be equal sharers of that which is ac- 
quired by them iu concert :”§ and it is therefore a mere error to de- 
duce the suggestion from an indefinite import of the word eldest” in 
the text before cited (§ 13). That passage must be interpreted as an 
exception to the general doctrine, deduced from texts concerning 
friendly gifts and the rest, that they are exempt from partition, both 
before the father’s death and after his demise. 

16. Other things exempt from partitioil} have been enumerated 

16. Manu enu- i>y Manu ; " Clothes, vehicles, ornaments, prepared 
merates other food, women* sacrifices and pious acts, as well as the 
things exempted, common way, are declared not liable to distribution,” [j 


* Subodbinl, 

f Mann, 9. 208. The close of this passage is read differently bj KuUhka-bhafta, 
Jimnta-Tahana, &c. See Jlmuta-vahana Ch. 6. Sect. 1, § 3. 

4: Mann, 9. 204. 

§ Vthaspati cited in the Ratndkara. || Manu, 9. 219. 

(a) Sec 2 Strange H. L. 357.- 
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17. Exposition 
of the text. 

The apparel of 
the bretlireti is 
' retained by them* 

The father’s 
apparel is given 
away at his obse- 
quies. 

A passage of 
Vtliaspati con- 
firms this. 

New ’ clothes 
may be distribut- 
ed. 


17. Clothes, which have been worn, must not be 
divided. What is used by each person, belongs exclu- 
sively to him ; and what had been worn by the father, 
must be given by brethren parting after the father’s 
decease, to the person who partakes of food at his obse- 
quies : as directed by Vxhaspati ; The clothes and 
ornaments, the bed and similar furniture, appertaining 
to the father, as well as his vehicle and the like, should 
be given, after perfuming them with fragrant drugs and 
wreaths of flowers, to the person who partakes of the 
funeral repast.” But new clothes are subject to dis- 
tribution. 


18. Vehicles] The carriages, as horses, litters or the like. Here 

), that, on which each person rides, belongs exclu- 
sively to him. But the father’s must be disposed of 
as directed in regard to his clothes. If the horses or 
the like be numerous, they must be distributed among 
co-heirs who live by the sale of them. If they can- 
not be divided, the number being unequal, they belong 
to the eldest brother : as ordained by Manii ; Let 
them never divide a single goat or sheep, or a single 
beast with uncloven h6ofs : a single goat or sheep be- 


18. So of ve- 
hicles. 

Cattle may be 
distributed in 
some cases. 

If few, they go 
to the eldest bro- 
ther : conformably 
to a passage of 
Manu, 


longs to the first bom.”* 


19. The ornaments worn by each person arc exlusively his. 


19. Ornaments 
likewise belong to 
the wearer, under 
the text of Manu. 

Unworn orna- 
ments may be 
shared. 


But what has not been used, is common and liable to 
partition. “ Such ornaments, as are worn by women 
during the life of her husband, the heirs of the hus- 
band shall not divide among themselves : they, who 
do so, are degraded from their tribe.”*!" It aj)pears 
from the condition here specified (“ such ornaments as 
are worn,”) that those, which are not worn may be 
divided (a). 


20. Prepared 
food is to be con- 
sumed. 


20. Prepared food, as boiled rice, sweet cakes 
and the like, must be similiarly exempted from parti- 
tion. Such food is to be consumed according to cir- 
cumstances. 


ANNOTATIONS. 

18. The number being ^ Inequality here signifies insufficiency for 
shares ; not imparity for number. Ancf this is fit« Suppose three horses and three 
sons : since the number is adequate to the allotment of shares, the horses may be di- 
vided. Suppose four horses and either three or five sons : since the horses do not an- 
swer to the number of co-heirs, and cannot be distributed into shares in their kind, and 
since a distribution by means of the value is forbidden, and the cattle is directed to be 
given to the eldest brother, the horses may be divided so far as they are adequate to 
the shares, and the surplus shall be given to the eldest. Throughout this title, impa- 
rity must be so understood. Subodhinf. 

* Manu, 9. 119. f Manu, 9. 200. 

{a) See 1 Strange, H. L. 60 ; 2 Ibid. 370.— 
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21. Water, or a reservoir of it, as a well or the like, being 
21. A well is to unequal Fto the allotment of shares,] must not be dis- 
be used by turns, tributed by means of the value ; but is to be used {by 
the co-heirs] by turns. 


22. The woihen or female slaves, being unequal [in number, to 

^ _ , the shares,! must not be divided by the value, but 

22. Female - - - - - > 


slaves are to la- 
bour for the heirs 
by turns; but con- 
cubines are not to 
be shared. 

Gautama for- 
bids it. 


should be employed in labour [for the co-heirs] alter- 
nately. But women (adulteresses or others) kept in 
concubinage by the father, must not be shared by the 
sons, though equal in number : for the text of Gautama 
forbids it. No partition is allowed in the case of 
women connected [with the father or with one of the 
co-heirs.”* 


23. The term yogakshema is a conjunctive compound resolvable 
« -r . into yoga and kshema. ’ By the word yoga is signified 

tationofYogaand ^ cause of obtaining something not already obtained: 
Kshema sacrifices that is, a sacrificial act to be performed with fire con- 
and pious acts, in secrated according to the Veda and the law. By the 

term kshema is denoted an auspicious act which be- 
comes the means of conservation of what has been ob- 
tained : such is the making of 2 ^ pool or a garden, or the giving of alms 
elsewhere than at the altar. Both these, though appertaining to the 
father, or though accomplished at the charge of the patrimony, are in- 
divisible ; as Laug^kshl declares, The learned have named a conser- 
vatoiy act kshema, and a sacrificial one yoga ; both are pronounced in- 
divisible : and so are the bed and the chair. 


2 1. Some hold, that by the compound term yoga-kshema, those, 

24. Other in- who effect sacrificial and conservatory acts (yoga and 
terpretatious of kshema), are intended, as the king’s counsellors, the 
tlie same term. stipendiary priests, and the rest. Others say, weapons, 
cowtails, parasols, shoes and similar things are meant. 

25. The com- 25. The common way, or road of ingress and 

mon way is indi- egress to and from the house, garden, or the like, is 
''visible. also indivisible. 


ANNOTATIONS. 

21 . Being unequal,] It is thus hinted, that, if the number be adequate, parti- 
tion takes place. B^am-bhatta. • 

22. “ Women connected.”] Eiqoyed, or kept in concubinage. Subodhinl. 

Female slaves, being taken for enjoyment by any one of the brethren or co-heirs, 
belongs exclusively to him. Haradatta on Gautama. 

24. Some hold.] The interpretation, given by Medhatithi and the Kalpataru, is 
stated. Balam-bhat^a. 


* Gautama, 28. 45. 
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26. Tlie exclusion of land from partition, as stated by U5anas, 
26. A text of C' Sacrificial gains, land, written documents, prepared 


U 9 ana 8 , concern- 
ing land, is res- 
tricted to the case 
of inferior sous ; 
like a passage of 
Vthaspati. 


food, water, and women, are indivisible among Kins- 
men even to the thousandth degree ;’*) bears reference 
to sons of a BrShmana by women of the military and 
other inferior tribes : for it is ordained [by Vfhaspati :] 
" Land, obtained by acceptance of donation, must not 


be given to the son of a KshatriyS or other wife of in- 
ferior tribe : even though his father give it to him, the son of the 
Br/ihmani may resume it, when his father is dead.”* 


27. A term in the 27. Sacrificial gains] acquired by officiating at 
text explained. religious ceremonies. 


28. In general 28. What is obtained through the father’s favour, 

the father’s dona- will be subsequently declared exempt from partition.*f 
tions to his sons The supposition that any thing, acquired by trans- 
are no i visible, gressing restrictions regarding the mode of acquisition, 
is indivisible, has been already refuted.]; 


29. The acquir- 
*er has a double 
share if the patri- 
mony have been 
usecf : by the text 
of Vasisbfha. 


29. It is settled, that whatever is acquired at 
the charge of the patrimony, is subject to partition. 
But the acquirer shall,, in such a case, have a double 
share, by the text of Vasishtha. ‘‘ He, among them, 
who has made an acquisition, may take a double por- 
tion of it.”§ 


30. Not how- 
ever, where the 
common stock is 
improved. 


30, The author propounds an exception to that 
maxim. “ But, if the common stock be improved, an 
equal division is ordained, (a) ”|| 


31. Among unseparated brethren, if the common stock be im- 
31. Exposition proved or augmented by any one of them, through 
of the text of apiculture, commerce or similar means, an equal dis- 
lljfiavalkjfa. tribution nevertheless takes place(6) ; and a double 
share is not allotted to the acquirer. 


ANNOTATIONS. 

29. He, among them.] Among the brethren. Subodhint. 


♦ This is a passage of Vfhaspati, according to the remark of B41am-bhaf j:a ; and 
it is cited as sucn by Jlmuta-vahana, C. 9. § 19. 

t 8cct. 6. § 13. 16. i Sect. 1. § 16, § Vasishtha, 17. 42. || Yajfiiavalkja, 2. 121. 

(a) See 2 Str. H. L. 

(b) But there is no rule of law which precludes one member of an undivided fami- 
ly, though living together, from entering into an agreement with his co-parceners in 
respect of the expenditure upon the family property and repayment of self-acquired 
iipas; and such an agreement is rendered more reasonable and probable where por- 
tions of the family property are occupied and enjoyed by each of the members living 
separately. See Muttusvmi Gaundan v. Subbiramaniya Oau/tdan 1 Mad. H C. Eep. 

311 and^see I Strange, H. L. 198*: 2 W, Macn. P. H, U 162: 6 Moo. I A. cl 
54# .— 
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SECTION V. 


Equal rights of Father and Son in property ancestral 

1. The distribution of the paternal estate among 
sons has been shown ; the author next propounds a 
special rule concerning the division of the grand&ther’s 
effects by grandsons. Among grandsons by different 
fathers, the allotment of shares is according to the 
fathers.”* 

2. Although grandsons have by birth a right in the grandfather’s 

2. Exposition . estate, equally with sons j still the distribution of the 
of Y&jnavalkja’s grandfather s property must be adjusted through their 

fathers, and not with reference to themselves. The 
meaning here expressed is this : if unseparated brothers die, leaving 
male issue ; and the number of sons be unequal, one having two sons, 
another three, and a third four ; the two receive a single share in right 
of their father, the other three take one share appertaining to their fa- 
ther, and the remaining four similarly obtain one share due to their 
father. So, if some of the sons be living and some have died leaving 
male issue ; the same method should be observed : the surviving sons 
take their own allotments, and the sons of their deceased brothers re- 
ceive the shares of their own fathers respectively. Such is the adjust- 
ment prescribed by the text. 

3. If the &ther be alive, and separate from the grandfather, or if 

3. The right of he have no brothers, a partition of the grandfather’s 
father and son in estate with the grandson would not take place ; since 
property ances- has been directed, that shares shall be allotted, in 
traJ, 18 equ • right of the father, if he be deceased : or, admitting 
partition to take place, it would be made according to the pleasure of 
the father, like a distribution of his own acquisitions : to obviate this 
doubt the author says ; “ For the ownership of father and son is the 
same in land, which was acquired by the grandfather, or in a corrody, 
or in chattels [which belonged to him.”J*f’ 

ANNOTATIONS. 

1. Grandsons by different father^.] Children of distinct fathers ; meaning sons 
of brothers. Another reading also occurs : pramlta-pittkdnam “ whose fathers are de- 
ceased,” instead of aueka-pitrkanam “ whose fathers are different.” Subodhinl, 

Bdlam-bliajjta notices another variation of the reading, but with disapprobation 
aneka-pittkanam. it intends the same meaning, though inaccurately expressed. 

3. If he be deceased.] A variation in the reading and punctuation of the passage 
is noticed by Balam-bhatta : * vibhago n’asti dhriyamine ; apitari pittto bh4ga kalpane- 
tjnktatvat,* (instead of vibhdgo n°d8ti ; adliriyamane pitari pittto, &c.) “ partition 
would not take place, if he be living, since it is directed that shares shall be allotted in 
right of the father, if he be deceased.” 


1. Grandsons 
share the allot- 
ment which their 
deceased father 
would have had. 


" ^ Yajhavaikya, 2, 121. 


f Yajfiavalkya, 2. 122. 
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4. Land] a rice-field or other ground. A corrody] So 
4. Explanation l^^aves receivable from a plantation of betel i 
of Ydjnavalkya’s or so maiiy nuts from an orchard of areca. Chattels] 

gold, silver, or other moveables. 

In such property, which was acquired by the paternal grand- 
father, through acceptance of gifts, or by conquest or 
other means [as commerce, agriculture, or service,^] 
the ownership of father and son is notorious: and 
therefore partition does take place. For, or because, 
the right is equal, or alike, therefore partition is not 
restricted to be made by the father’s choice ; nor has he 
a double share. 


D. 

5. Since the 
right is equal, 
partition is not 
by the father’s 
choice only ; nor 
has he a double 
share. 


6. For the same 
reason, the distri- 
bution is as before 
stated (§ 1.) 


6. Hence also it is ordained by the preceding 
text, that the allotment of shares shall be accord- 
ing to the fathers,” (§ 1.) although the right be 


7. The first text “ When the fixther makes a partition, &c.” 

(Sect. 2. § 1.) relates to property acquired by the Ik- 
himself. So does that which ordains a double 
share : Let the father, making a partition, reserve 
two shares for himself.”*f The dependence of sons, as affirmed in the 
following passage, While both parents live, the control remains, eveih 
though they have arrived at old age must relate to effects acquired 
by the father or mother. This other passage, “ They have not power 
over it (the paternal estate) while their parents live must also be 
referred to the same subject. 


ANNOTATIONS. 

To obviate this doubt the author says.] If tlie father be alive, and separated from 
ids own father, or if, being an only son with no brothers to participate with him, he be 
alive and not separated from his own father ; then, since in the first mentioned case he 
is separate, no participation of thc-grandson’s own father, in the grandfather’s estate, 
can be supposed, and therefore, as well as because he is sunlvine, ti\e ijrandson cannot 
be supposed entitled to share the grandfather’s property, since the intermediate person 
obstructs his title : and, in the second case, although the grandson’s own father have 
pretensions to the property, since he is not separated, still the participation of the 
grandson in his grandfather’s estate cannot be supposed, for his own father is living: 
hence no partition of the grandfater’s effects, with the grandson whose father is living, 
can take place in any circumstances. Or, admitting that such partition may be made, 
because he has a right by birth ; still, as the father’s superiority is apparent, (since a 
distribution by allotment to him is directed, when he is deceased ; and that is more 
assuredly requisite, if he be living ;) it follows, that partition takes place by the father’s 
choice and that a double sliare belongs to him, Subodbinl. 

For the ownership of father and son.] The Kalpataru and Apar^rka read ** The 
ownership of both father and son” instead of For the ownership of father and son 
chobhayoli instead of chaiva hi. 

4. Betle peper.] Piper betle, Linn. Betle leaf. 

Areca.] Areca Faufel. Goert. Betle nut. 

* Baiatn-bhajita. t Narada, 13. 12. 

I The rem«inder of this passage has not been found ; nor is the text cited in other 
compilations. Balam-bbatta ascribes it to Manu ; but it is not found in his Institutes. 

§ Manu, 9. 204. 



8. Partition of 

tko grandlatber’s 

estate may be ex- 
acted by tbe sous 
from their father* 


9. The grand- 
son may interpose 
to prevent the 
dissipation of the 
inherited property 
by tbe father ; but 
not bis acquired 
property. 
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8* Thus, while the mother is capable of b^iug 
more sons, and the father retains his worldly aflfec- 
tions and does not desire partition, a distributipii of 
the giandfitther’s estate does nevertheless take place by 
the will of the son(a). 

9. So likewise, the grandson has a right of 
prohibition, if his unseparated father is making a do^ 
nation, or a sale, of effects inherited from the grand- 
father: but he has no right of interference, if the 
effects were acquired by the father. On the contrary, 
he must acquiesce, because he is dependant. 


10. Consequently the difference is this : although he have a 

10. The dis- right by birth in his father’s and in his grandfather’s 

tiuctiqu stated property ; still, since he is dependant on his father in 
explicitly. regard to the paternal estate, and since the father has 

a predominant interest as it was acquired by himself, the son must 
acquiesce in the father’s disposal of his own acquired property : but, 
since both have indiscriminately a right in the grandfather’s estate, the 
son has a power of interdiction [if the father be dissipating the 
property.*] ^ 

11. Manu likewise shows, that the father, however reluctant, 

11. A passage must divide with his sons, at their pleasure, the effects 

of Manu cited and acquired by the paternal grandfather ; declaring, as he 
explained. (joeg jf father recover paternal wealth not re- 

covered by his co-heirs, he shall not, unless willing, share it with his 
sons ; for in f^t it was acquired by him :”)t that, if the father recover 
property, which had been acquired by an ancestor, and taken away by 
a stranger, but not redeemed by the grandfather, he need not himself 
share it, against hie inclination, with his sons ; any more than he need 
give up his own acquisitions. 


SECTION VI, 


Rights of a posthumous son and of one born after the partition. 


1. A son, born 1, HoW shall a share be allotted to a son bom 

partition, is subsequently to a partition of the estate ? The author 
conformably w*it.h ^®pbes ^^en the sons have been separated, one 
the text of Yajiia- who is [afterwards] bom of a woman equal in class, 
yalkya. shares tne distribution.”J 

* SubodbinL t Manu, 9, 209. X Yajhavalkya, 2. 123. 

(a) This section, like sec. 10, applies to divisions of ancestral property, Ndgalin^a 
Jtfudali V. Subbiramaniya Mudcili^ 1 Mad> H. C. Rep. 796, and see 1 Mori, Dig, 
307 


m 


HINBU' LAW-BOOKSf. 


2. The sons being separated from their father, one, who shall be 

2. He takes S'f^rwards bom of a wife equal in class, shall share 
e allotments of the distribution. What is distributed, is distribution, 

hh father and meaning the allotments of the father and mother : he 
mother. shares that ; in other words, he obtains after [the de- 

mise oft^ his parents, both their portions : his mother s portion, however, 
only if there be no daughter ; for it is declared that “ Daughters share 
the residue of their mother’s property, after payment of her debts.***f 

3. Bwn of a 3. But a son by a woman of a different tribe, 
wom^ of a dif- receives merely his own proper share, from his father’s 

take® only" his with the whole of his mother’s property [if 

proper allotment there be no daughter.^J 
(Sect. 8.) 


4. The same rule is propounded by Manu : A son, bom after a 

4. Passages of division, shall alone take the parental wealth.^’§ The 
Manu and Vthas- term parental (pitryam) must be here interpreted * ap** 
pati of like im- pertaining to both father and mother :’ for it is or- 

dained, that '‘A son, born before partition, has no 
claim on the wealth of his parents ; nor one, begotten after it, on that 
of his brother.” II 

5. The meaning of the text is this : one, born previously, to the dis- 

5. Exposition tribution of the estate, has no property in the share al- 

of the text last lotted to his father and mother who are separated [from 
cited. their elder childrenlF] ; nor is one, born of parents 

separated [from their children], a proprietor of his brother’s allotment. 

6. Thus, whatever has been acquired by the father in the period 

R Ti f » subsequent to partition, belongs entirely to the son 

subsequent^acqui- born after separation. For it is so ordained : " All the 
sitions belong^ to wealth, which is acquired by the fsither himself, who 
the son bom after has made a partition with his sons, goes to the son be- 
separation. gotten b}^ him after the partition ; those, bom before 

it, are declared to have no right.”** 


ANNOTATIONS. 

2. If tliere be no daughter.] But, if there be a daughter, the son does not take 
his mother’s portion. Subodhinl, 

3. His proper share ] See Section 8. 

From his father’s estate.] Bdlam-bliatta here notices a different reading; pitryam 
in the accusative, for f)itryt4t in tlje ablative : and afterwards, matrkan “ maternal” for 
jsatuh “ his mother’s.” The sense is not materially affected by these variations. 

4. On the wealth of lus parents.] This passage, being read diffeiently by 
vahann (Ch. 7. 5 5.), who writes pitryc “parental or paternal” instead of pitroR “of 
both parents,” is not less ambiguous according to that reading, than the text cited 
from Manu. 

5. In the share.] B^lam-bhatta censures another reading, vibhage “ in the diri- 
sion,” for bhRge “in the share.” 


♦ JB4lam'bha|:j:a. f Yegnavalkya, 2. 118. Vide supra. Sect. 8. § 8, J Subodhini 
§ Manu, 9. 216. || Vi-haspati. ^ Balam-bhatta. 

** Vthaspati. See Jimuta-Tahana, Ch. 7, § 6. 
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7, But the son* bom subs^uently to the separation, must^ after 
7 Tobeahar- the death of his father, share the goods with those 


ed however with 
such brothers as 
were reunited. 


who reunited themselves with the father after the 
partition : as directed by Manu ; Or he shall partir 
cipate with such of the brethren, as are reunited widi 
the father.”* 


8, Rii?ht of a 
j^sthumous son ; 
Glared in a pas- 
sers of Ydjha- 


8. When brethren have made a partition subse- 
quently to their father’s demise, how shall a share be 
allotted to a son born afterwards ? The author replies 
“ His allotment must absolutely be made, oiit of the 
visible estate corrected for income and expenditure.’’^* 


9, A share allotted for one who is bom after a separation of the 

9 Ex osilion which took place subsequently to the death 

of the text. father, at a time when tlie mother’s pregnancy 

was not manifest, is his allotment.” But whence 
shall it be taken 1 The author replies, “ from the visible estate” re- 
ceived by the brethren, " corrected for income and expenditure.” In- 
come is the daily, monthly or annual produce. Liquidation of debts 
contracted by the father, is expenditure. Out of the amount of pro- 
perty corrected by allowing for both income and expenditure, a snare 
should be taken and allotted to the [posthumous son.] 


An equal 
aucue is formed 
for him, out of the 
allotments of the 
rest; making ah 
lowance for gain 
and for debts. 


10. The meaning here expressed is this : Includ- 
ing in the several shares the income thence arisen, 
and subtracting the father’s debts, a small part should 
be taken from the remainder of the shares respective- 
ly, and an allotment, equal to their own portions^ 
should be thus formed for the [posthumous] son bom 
after partition. 


ANNOTATIONS. 

6, Absolutely.] The particle va is here employed aflh’matively. The meaning is, 
that an allotment, for them should be made only frcm the visible estate corrected for 
income and expenditure. Subodhini. 

9. His allotment,] The pronoun ** his” refers to the son born after partition. 
Subodhini. 

Corrected for income and expenditure.] If agriculture or the like have been 
practised by the brethren with their several shares adter separation, the gain is “ in- 
come.” The payment of the father^s debts, the support ol their own families, and si- 
milar disbursements constitute “ expenditure.*^ Counting the income in the shares, 
and deducting tlie expenditure from the allotments, as much as may be in each instance 
proper, should be taken from each poition, and an allotment be thus adjusted for a son 
bom of a pregnancy which existed at the moment of the father’s decease, os well as at 
the time of the partition, though not then manifest. Subodhini. 

10. Including in the several shares, &c.] It is tlie patrimony though divided, as 
inuch as when undivided. Since then the offspring, though yet in the mother*^s womb, 
is entitled to a share of the father’s g'^ods, as being his issue, therefore timt offspring 
is entitlt^d to participate in the gain arxsing out of the patrimony. Here again, if it be 
a male child, he has a rigiit to an equal share [with others iff the same class]. But, if 
a female child, she participates for a quarter of the share due to a brother of tl»e same 
rank with herself. This, which will be subsequently explained, should he liere under* 
stood. Subodhini 


* Manu, 9.2 


t Yajhavftlkjay^ 2. 
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11. This must be understood to be likewise applicable in the 
11. The post- uephew, who is bom after the separation of 

liumous epn of a the brethren ; the pregnancy of the brother’s widow, 
brother has the who was yet childless, not having been manifest at the 
same right. time of the partition(a). 

if she were evidently pregnant^ the distribution should 
be made, after awaiting her delivery ; as Vasishtha 
directs, “ Pai tition of heritage [takes place] among 
brothers [having waited] until the delivery of such 
of the women, as are childless [but pregnant].”* This 
text should be interpreted, ‘ having waited until the 
delivery of the women who are pregnant.’ 


12. But, 

12. If the jreg- 
iiancy be manifest:, 
tbo partition 
should be post- 
poned until after 
the delivery : as 
directed by Ya- 
6isb<:ba. 


13. It has been stated, that the son, born after partition, takes 
13 Presents of whole of his father s goods and of his mother’s. f 


But if the father, or the mother, affectionately bestow 
ornaments or other presents on a separated son, that 
gift must not be resisted by the son born after parti- 
tion ; or, if actually given, must not be resumed. So 
the author declares : “ But effects, which have been 
given by the father, or by the mother, belong to him on whom they 
were bestowed.”^ 


parents to their 
children are in- 
contestible : ac- 
cording to Yajiia- 
valkya. 


ANNOTATIONS. 

11. Who was yet childless.] This is according to the reading and interpretation 
followed by Bilam-bnatta. He notices, however, another reading, (aprajasya instead of 
aprajasi,) which connects the epithet of childless" with the brother. 

12. 8uch of the women as are childless but pregnant.] Vachespati-mi9ra con- 
nects the word “ women” (or ‘ wives’) with the term “ brothers.” The Kalpataru, and 
other compilations, also understand the wives of brothers to be meant ; but, in the 
Smtti-chandrik^, the passage is interpreted as relating to the widows of the father. All 
concur in explaining it as meant of pregnant widows. 

This text should be interpreted.] The most natural construction of the original 
text is ‘ Partition of heritage is among brothers and women who are childless ; until 
the birth of issue.’ The authors of the Kalpataru and Chintamani follow that interpreta- 
tion, and conclude that ‘ a share should be set apart for the widow who is likely to have 
issue (being supposed pregnant) : and when she is delivered, the share is assigned to 
her son, if she tear male issue ; but, if a son be not bom, the share goes to the brethren 
and the woman shall have a maintenance.* The author of the Smtti-chandrika acknow- 
ledges that to be the natural construction of the words ; but rejects the consequent in- 
terpretation, because it contains a contradiction, and because widows are not entitled to 
participate as heirs. He expounds the text, nearly •as it is explained in the Mitakshara, 
viz. * Among brothers, who have continued to live together, until the delivery of the child- 

1 , J ^ 1 J i 'i * r^r% 4-Alimo .vlo/tlk oft'aif. i'VtO K-IxlK A 1 


* The first part of this passage corre^onds with a text of Va8i8h!:ha’8 institutes 
; . 86.) ; but the sequel of it is not to be found in that work. 

f Yide supra- § 1, — § 7. t Yajnavalkya, 2. 124. 

(a) See 7 Moo. I. A. Ca. 182.— 'Ala?. 
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14. What is riven (whether ornaments or other effects,) by the 
14. Whether father and by the mother, being separated from their 

after a di- children, to a son already separated, belongs 

vision ; sively to him ; and does not become the property of 

the son bom after the partition. 

15. By parity of reason, what was given to any 
one, before the separation, appertains solely to him. 

16. So, among brethren, dividing the allotment of their parents 
16. This equally were separated from them, after the demise of 

holds good when those parents, (as may be done by the brothers ; if 
the separated sons there be no son born subsequently to the original par- 
are the heirs. tition,) what had been given by the father and mo- 
ther to each of them, belongs severally to each, and is shared by no 
other. This must be understood. 


SECTION VII. 


Shares allotted to provide for widows and for the nuptials of unmar- 
ried daughters, — The initiation of uninitiated brothers defrayed 

out of the joint funds. 


1. When a distribution is made during the life of the father, the 
.. . j participation of his wives, equally with his sons, has 

of the father^are been directed. (“ If he make the allotments equal, his 
entitled to equal wives must be rendered partakers of like portions.”*) 
shares with the The author now proceeds to declare their equal parti- 
sons ; as provided cipation, when the separation takes place after the de- 
by jnava ya. of the father : " Of heirs dividing after 

of the father, let the mother also take an equal share. 

\yJL separating after the decease of the 

father, the mother shall take a share equal to that of 
a son ; provided no separate property had been riven 
to her. But, if any had been received by her, ^e is 
entitled to half a share, as will be explained(a).J 

ANNOTATIONS. 

2. Provided no separate property had been given.] Peculiar property of a wo- 
man (stridbana.) Vide C. 2. Sect. 11. § 1. 


2. Exposition 
of the text. 

They take only 
half, if they have 
peculiar property. 


* Section 2, § 8. f Yajfiavalkya, 2. 124. J Vide C, 2, Sect. 11. § 34. 

(a) See 2 Str, H. L. 307, 383, 404.— 
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3. The ittitia- 
thin of brothers 
should be com- 
pleted out of the 
common funds. 

4. Exposition 
of Yijftavalkya’s 
text. 

5. Eor the mar- 
riage of sisters, 
quarter shares are 
allotted. 


3. If any of the brethren be uninitiated, when 
father dies, who is competent to complete their 

initiation ? The author replies : Uninitiated broth^ 
should be initiated by those, for whom the ceremonies 
have been already completed.”* 

4. By the brethren, who make a partition after 
the decease of their father, the uninitiated brothers 
should be initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author 
states a different rule : But sisters should be dispos- 
ed of in marriage, giving them as an allotment, the 
fourth part of a brother’s own share(a).”t 


6. The purport of the passage is this : Sisteis also, who are not 
.p , already married, must be disposed of, in marriage, by 


of Yajnavalkya’s brethren, contributing a fourth part out of their 
text. own allotments(?)). Hence it appears, that daughters 

- A quarter ia ^^o participate after the death of their father. Here, 
not to be taken in saying “ of a brother’s own share,” the meaning is 
from every bro- not, that a fourth part shall be deducted out of the 
ther’s share ; but portions allotted to each brother, and shall be so con- 

to ^^^Imarter^'^of tributed ; but that the girl shall be allowed to partici- 
the amount of a pate for a quarter of such a share as would be assign- 
brother’s share, is able to a brother of the same rank with herself. The 
assigned to the sense expressed is this : if the maiden be daughter of 
sister. ^ Brfihmani, she has a quarter of so much as is the 

amount of an allotment for a son by a Brahman! wife. 


ANNOTATIONS. 

3. Initiation.] Sanskara; a succession of religious rites commencing on the 
pregnancy of the mother and terminating with the investiture of the sacerdotal thread, 
or with tbe return of the student to his family and finally his marriage. 

4. By the brethren, who make a partition, &c.] By such, for whom all the initi- 
atory ceremonies, including mariiage, have been completed. BAIam-bhatta. 

After the decease of their father.] In like manner, white the father is living but 
disqualified by degradation from his tribe or other incapacity, if the brethren be tnem- 
aelves the persons who make the partiiion, the same rule must be understood in regard 
to the initial ion of brothers at the charge of the common stock. Balam-bhat.ta* 

6. The purport of the passage is tliis.] As commentators disagree in their inter- 
pretation of the text, and a subtue diflBculty does arise, the author proceeds to show, 
that his own exposition, and no other, conveys the real sense of the passage. Taking 
the phrase “ the uninitiated should be initiated” as here understood from the preceding 
Bentenoe (§ 3), he expounds the text ; “Sisters also, who are not already married, &c,’ 

Some thus interpret the words own share ** After assigning as many shares as 
there are brothers, a quarter part should be given to a sister, out of their several allot- 
ments : so that, if there be two or more sisters, a quarter of every share must be given 
to each of them.* 

But others thus expound those terms : * Deducting a quarter from each of their 
shares, the brothers should give that to a sister. If there be two or more sisters, they 
iuid tlieir brothers shall respectively take the same subtracted share [and residue :] and 
no separate (ieduction shall be made [for each.’] 

♦ Ydjiiavalkya, 2. 126. 

(tf) See 2 6tr, H. L. 313.—, 


t YAjnavalkya, 2. 125. 

See I Strange, H. L. 404.— 
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7# For example, if a certain person had only a Br^hma^i wife, 
7 Example, leaves one son and one daughter ; the whoje pa- 
whcre the bro- temal estate should be divided into two parts, tod CMQie 
there and sisters such part be subdivided into four ; ana, the quaHer 
are of the same being given to the girl, the remainder shall be taken 

by the son. Or, if there be two sons and one daughter, 
the whole of the father s estate should be divided into three parts ; and 
one such part be subdivided into four : and, the quarter having been 
given to the girl, the remainder shall be shared by the sons. But, if 
there be one son and two daughters, the father’s property should be 
divided into thirds, and two shares be severally subdivided into quar- 
ters : then, having given two [quarter] shares to the girls, the son shall 
take the whole of the residue. It must be similarly understood in any 
case of an equal or unequal number of brothers and sisters alike in 
rank. 

8. But, if there be one son of a BrfChniani wife and one daughter 
8. Instance, hy a Kshatriy«l woman, the paternal estate should be 
where they are of divided into seven parts ; and the three parts, which 
different tribes. would be assignable to the son of a Kshatriy^. woman, 
must be subdivided by four : then, giving such fourth part to the 
daughter of the Ksliatriy^ wife^ the son of the Brdhmani shall take the 
residue. Or, if there be two sons of the Br^hmani and one daughter 
by the Ksliatriyd wife, the father’s estate shall be divided into eleven 
parts ; and three parts, which would be assignable to a son by a 
kshatriyd wife, must be subdivided by four : having given such quar- 


ANNOTATIONS. 

Both interpretations are unsuitable : ‘ for, according; to the first, if there be one 
brother and seven or eight sisters,* nothing will remain for the brother, if a quarter 
must be given to each sister; or, if there be no sister and inany brothers, the sister has 
a greater allotment than a brother, if a quarter must be given to her by each of her 
brothers ; and this is inconsistent with a text, which indicates, that a daughter should 
have less thau a son. 

Under the second exposition, if there be one sister and numerous brothers, the 
same objection arises, which was before stated ; or, in the case of one brother and seven 
or eight sisters, suppose tlte amount of the brother’s share to be a nishca, the quarter 
of that is very inconsiderable, and the allotment of shares out of it is still more trifling : 
the terms of the text “ giving them, as an allotment, the fourth part,” (§ 6) would be 
impertinent ; or, admitting that the precept is observed, still there would be an incon- 
sistency. 

But, according to our method, since each sister has exactly a quarter of a share, 
there is nothing contradictory to^ the terms of the text, “ a fourth part” (§ 6). 
Subodbinl. 

7. Divided into two parts, and one such part .... into four.] If the text wer© 
not so explicit, it might have rather concluded, that the estate should be divided into 
five parts ; one for the sister, and four for the brother : which would be exactly an al- 
lotment of a quarter ot the amount of a brother’s share to a sister. But, according to 
the distribution exemplified in the text, the sister receives one quarter of that which 
she would have received, had she been male instead of female. It is, however, in the 
instance first stated, a seventh only of what her brother actually reserves for himself. 

* If there be four sisters, nothing will remain for the brother ; if there be a 
greater number, the allotment of a quarter to each is impossible. G, 



ter share to the daughter of the Kshatriya, the two sons of the Brih 
share and take the whole of the remaindeh ’thus th^ “ ‘ ^ 
of distribution may be inferred in any instance of an equal or 
number of brothers and sisters dissimilar in rank. 


9. Nor is it right to interpret the terms of the text (*' giving the 

9. The allot- fourth part’^ § 5) as signifying ' giving money suffi- 
ment of a fourth cient for her marriage/ by considering the word 
is not indefinite ; « fourth” as indefinite. For that contradicts the text 

sufficien^^^for Manu To the maiden sisters, let their brothers 
defraying the give portions out of their own allotments respectively : 
charges of the to each the fourth part of the appropriate share ; and 
marriage. they, who refuse to give it, shall be degraded.”^ 

10. The sense of this passage is as follows. Brothers, of the 

10. Explana- sacerdotal and other tribes, should give to their sisters 
lion of a text of belonging to the same tribes, portions out of their own 
Manu of like im- allotments ; that is, out of the shares ordained for per- 

sons of their own rank, as subsequently explained.*f* 
They should give to each sister a quarter of their own respective allot- 
ments. It is not meant, that a quarter should be deducted from the 
share of each and be given to the sister. But, to each maiden, should 
be severally allotted the quarter of a share ordained for a son of the 
same class. The mode of adjusting the'division, when the rank is dis- 
similar and the number unequal, has been stated : and the allotment 
of such a share appears to be indispensably requisite, since the refusal 
of it is pronounced to be a sin ; “ They, who refuse to give it, shall 

be degi^ed.” (§ 9.) 

11. If it be alleged, that, here also, the mention of a quarter is 

11 An obiec- iiideterminate, and the allotment of property sufficient 

tioD ^swered. ^ defray the expenses of the nuptials is all which is 

meant to be expressed ; the answer is, no ; for there 
is not any proof, that the allotment of a quai^ter of a share is indefinite 
in both codes ; and the withholding of it is pronounced to be a sin. 


ANNOTATIONS. 

This is consonant.] Medhatithi’s interpretation of a parallel passage of Manu : 
Trliere he observes, that ^ if the maiden sisters be numerous, the portions are to be ad- 
justed at the fourth part of an allotment for a brother of the same class : tlius the 
meaning is, let the son take three parts, and let the damsel take the fourth.' 

9. For her marriage.] Sanskdra (§ 3.) signifies, in this instance, marriage : since 
the previous ceremonies are not performed for females, but only for male children. 
Subodhini, &c. 

" Out of their own allotments respectively.”] A difference in the reading of this 

passage is remarked in the notes on Jlmuta-vahana (0. 3. Sect. 2. § 36). A further 

variation occurs in the commentary by Medhdtithi, who reads SvabhyaH svabhyah “ to 

their own sisters that is, ‘ sisters of their own classes respectively.* 

* 

“ To each the fourth part of the appropriate share.”] This part of the text is 
understood differently by Jlmata-vdhana. C. 3. Sect. 2. § 36. 

11. In both codes.] In the text of Ydjnavalkya and in that of Manu. Subodhinf. 


Manu, 9. 118. 


t Sect. 8. § 4. 


i Vide iilfra, § 9. 
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12. As for wha4/ is objected by some, that a sister, who, 

IS. A. farther brother, would be greatly enriched, if the 
ohjeriion confut- of a [fourth*] part were positively meant; aud that 

brother, who has many sisters, would be entirely deh 
3 of wealth ; the consequence is obviated in the manner before 
e^leiued :f it is not here directed, that a quarter shall be deducted 
out of the brother’s own share and given to his sister ; whence any 
consequence should arise. 


13. Medhdti-* 
dootrine is 
right:, not Bharu- 
chi’s* 


13. Hence the interpretation of Medh^tithi who 
has no compeer, as well as of other writers, who con- 
cur with him, is square and accurate; not that of 
Bh&uclii. 


14. Therefore, after the decease of the father, an unmarried 
14 Before the daughter(a) participates in the inheritance. But, before 


father’s demise, a 
daughter can have 
only what he plea- 
ses to give her. 


his demise, she obtains that only, whatever it be, which 
her father gives ; since there is no special precept 
peering this C 2 ^e. Thus all is unexceptionable* 


SECTION VIII. 


Shares of Sons belonging to different tribes. 


1. The adjustment of a distribution among brothers alike in 
1 Partition whether made with each other, or with their 

^luong sons by father, has been propounded in preceding pass^es 
women of different When the father ipakes a partition, &c.’ j). 'file 

tribes, declared author now describes partition among brethren dissi- 
by Yajfiavalkya. milar in class : ‘‘ The sons of a BrShmana, in the sever 
ral tribes, have four shares, or three, or two, or one ; the children of a 
Kshatriya have three portions, or two, or one ; and those of a 
take two parts, or one.”§ 


ANNOTATIONS. 

Pronounced to be a sin.] In Manu’s text. (§9.) 

13. Who has ao compeer,] Who is independent of control. B41am*bliatfca. 

This commentator treats Asahaya as an epithet of the author next named (3 
t;thi.) The word occurs, however, as a proper name ia t^ie Vivdda-rathadcara, iu 
menting on a passage of Mann (9. 165.) The meaning may be that * the opinion o( 
.^sahaya, MedliAtithi, and the rest is acGurate ; not that of Bharuchi.* 


1 

§ Y^jftayalkya, 2. 126^ 

(a) See 2 Six. L. 

X I 


* Bilam-bhatfa. 
Section 2, J 1, 
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2. Under the sanction of the law,* instances do occur of a Brih- 

mana having four wives ; a Kshatriya, three ; and a 

2. Explanation Vaiijya, two : but a Q6dra, one. In such cases, the 

of the text. ^ Brfihmana, bom to him by women of the se- 

veral tribes, shall have four shares, three, two, or one, in the order of 
these tribes. 

€ 

3. The several tribes (varna^as.)] Women of the different classes 

3. Etymology the sacerdotal and the rest, are here signified by the 

of a term contain- word tribe (varna.) The termination 9 as, subjoined 
ed in it. to a noun in the singular number and locative or other 

case, bears a distributive sense, conformably with the grammatical 
rule.i* 

4. The meaning here expressed is this : The sons of a BrShmana, 

4. Distribution hy a Brihmani woman, take four shares apiece : his 
amonff the sons of sons by a Kshatriya wife, receive three shares each ; 
a Brwimapa. by a Vai 9 yfi woman, two ; by a ^fidrfi, one. 

5. The sons of a Kshatriya, born to him by women of the several 

6. Among the tribes, (for that is here understood,) have three shares, 

sons of a Asha- or two, or one, in the order of the tribes : that is, the 
triya. sons of a Kshatriya man, by a KshatriyA woman, take 

three shares each ; by a Vai9y5 woman, two ; by a Q{idrS, wife, one. 

6. The sons of a Vai 9 y^, by women of the several tribes, (for 

6 Among the again, the same term is understood,) have two 

sons of a Vai 9 yd. shares, or one, in the order of the classes : that is, the 

sons of a Vai 9 ya man, by a Vai 9 y^ woman, take two 
shares apiece ; by a Qfidra woman, one. 

7. Since a man of the servile tribe cannot have a son of different 

7 Amon the from his own, because one wife only is allowed 

sons of a ^ulra. ^ ^fidrfi woman only must be the wife 

of a Qtidra man J) partition among his children takes 
place in the manner beforementioned. 


ANNOTATIONS. 

Medh4tithi is a celebrated commentator on Mann : and his exposition of Mann’s 
text (§ 9.) agrees with the author’s explanation of Yajfia?alkya’s (§ 6.) 

Bh4ruchi, an ancient author, probably maintained the opinion and interpretation 
which are refuted in the present Section. 

2. Under the sanction of the law.] The initial words of a passage of Yajnavalkya 
(1. 67.) are cited in the text, for the sanction of the practice here noticed. 

3. Conformably with the grammatical rule.] The author quotes a rule of gram- 
mar. (Panini, 5. 4. 43.) 

7. In the manner beforementioned.] As directed by the texts above cited. 
(Y4j^valkya, 2. 115. and 118. Vide Beet. 2. and 3.) Subodhinl. 

* YijSaYalkya, 1. 57. 


Hanu, 3. 13, 


t Papini, 5, 4. 43. 
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Although no restriction be specified in the tezt (§ I.), it must 
8. Land receiv- ^ understood to relate to property ^her t^n land 


obtained by the acceptance of a gift. For it is declar- 
ed [by Vihaspati*] Land obtained by acceptance of 
donation, must not be given to the son of a Kshatriyfi 
or other wife of inferior tribe : even though his father 
give it to him, the son of the Brdhmani may resume 
it, when his fiither is dead.” 


ed in gift is excln- 
sively taken by 
the Brahmani’s 
son ; as directed 
by VthaspatL 


9. Since acceptance of donation is here expressly stated, land ob- 
9. Acquired by tained by purchase or similar means appertains also 

other means, as to the son of a Kshatriyi or other inferior woman. 

sharedlf* ^ 9^di4 woman is specially excepted 
of the ishatriya begotten on a ^^dri woman by any man 

and Vaiqy^ ; but of a twice-born class, is not entitled to a share of 
notbythe^^udrd’s land.^’f) Now, if land acquired by purchase and . si- 

milar means did not belong to the sons of a KshatriyS 
or Vai 9 y£ wife, the special exception of a son by a 9^drS woman 
would be impertinent. 

10. But the following text. '' The son of a Br^hmana, a Ksha- 
triya, or a Vai^ya, by a woman of the servile class, 
shall not sharq the inheritance ; whatever his father 
may give him, let that only be his property re- 
relates to the case where something, however inconsid- 
erable, has been given by the father, in his life-time, 
to his son by a Q^drS woman. But, if no affection- 
ate gift have been bestowed on him by his father, he 
participates for a single share [of the moveables]. 
Thus there is nothing contradictory. 


10. The entire 
exclusion of the 
son by a ^'udrA 
woman, as ordain- 
ed by Manu, sup- 
poses something 
to have been be- 
stowed on him by 
his father. 

Else he shares 
the moveables. 


ANNOTATIONS. 

9. Begotten on a f^drf woman.] uot here bear its regular signihca* 

tion of * wife of a fddra man,’ but intends a wife of the regenerate man, being a p^drd 
woman. Subodhini and Balam-bhatta. 

The special exception of a son by a Qudra woman would be impertinent.] Since the 
son of the fudra is specially excepted, it follows, that the sons of the Kshatriya wile 
and those of the Vaiqy^ do participate. Subodhini. 

10. Where something has been given.] Where an affectionate gift has been 

bestowed- In some copies, the reading is so ; (prasdda-dattam in place of pradattanu 
Bcilam-bhatta. 


* B^lam-bhatta supplies the author’s name. 

t This also is a passage of Vxhaspati. See Jimuta-vdhana, Ch. 9. § 22, 
" Manu, 9. 165, 
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SECTION IX. 


Diatributidn of effects discovered after partition. 


1. Something is here added respecting the residue after a general 
. 1. Yijfiavalkya distribution of the estate. Effects, which have been 
directs the distri- -^v^ithheld by one co-heir from another, and which are 
bution of goo^ discovered after the separation, let them again divide 
SSf *fror Stil ^ equal shares : this is a settled rule 

tion* 

* 

2. What had been withheld by co-parcen6rs from eadh other, and 
2. When dis- was not known at the time of dividing the aggregate 

hovered, they shdl estate, they shall divide in equal proportions, when it 
be divided. is discovered after the partition of the patrimony. 

Such is the settled rule or maxim of the law. 


3. Here, by saying in equal shares’* the author forbids parti- 

3. In equal with deductions. By saying “ let them divide,” 

shares, by all the he shows, that the goods shall not be taken exclusively 
co-heirs. by the person who discovers thhm. 

4. The embez- Since the text is thus significant, it does not 

zlement was an imply, that no dffence is committed by embezzling 
offence. the common property. 


5. Is it not shown by Mann to be an offence on the part of the 
6 Is it so only brother, if he appropriate to himself the com- 


mon property ; and not so, on the part of younger 
brothers ? An eldest brother, who from avarice shall 
defraud his younger brothers, shall forfeit the honours 
of his primogeniture, be deprived of his [additional] 
share, and be chastised by the kihg.”*f 


if committed by 
an elder brother, 
as in a passage 
of Mann ? 


6. That inference is not correct ; for, by pronouncing such con- 
6. No. If crimi- criminal in an elder brother, who is independent 

naiinanelderbro- and represents the father, it is more assmedly shown 
ther, it is so, a for- (by the argument exemplified in the loaf and staff) 

to be criminal in younger brothers, who are subject 


annotations. 

I . 

6. By the argument exemplified in the loaf and staff.] If a staff, to which a loaf 
is attached, be taken away by thieves, it is inferred, that assuredly the loaf alsd has 
been stolen by them.]: So, in the case under consideration, if the eldest, who is inde- 
pendent and represents the father, be criminal for withholding the goods, the same may 
sorely be affirmed concerning the rest, if they do so. Subodhinl 


^ Yljfiavalkya, 2. 127. t Manu, 9. 213. 

{ See Jimfita-vfihana, 2. 25, & 3, 1. 15, 
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A passai^e^of the ^ the control of the eldest and hold the place of sons. 
Veda declares the Accordingly it is declared [in the Veda^ to be an 
guilt in general offence without exception or distinction ; “ Him indeed, 
terms. deprives an heir of his right share, he does cer- 

tainly destroy ; or, if he destroy not him, he destroys his son, or else 
his grandson. 

7. Whoever debars,’ or excludes, from participation, an heir, or 

7. Explanation entitled to a share, and does not yield to him 

of that passage. due allotment; he, being thus debarred of his 

share, destroys or annihilates that person who so de- 
bars him of his right : or, if he do not immediately destroy him, he 
destroys his son or his grandson. 

8. Embezzle- ^hus pronounced to be criminal in any 

ment of common person to withhold common property, without any 

t^'roperty is crimi- distinction of eldest [or youngest.] 
nal in any person. ^ 


9. The use of 9. It is argued, that blame is not incurred by 
it, “Under the sup- takes the goods, thinking them his own, 

to do so, is argu- ^^^der the notion, that the common property apper- 
'ed to be ’innocent, tains also to him. 


10. But still 
the offence is Com- 
mitted. 


10. That is wrong. He* does incur blame : for, though he took 
it thinking it his own ; still he has taken the pro- 
perty of another person, contrary to the injunction 
which forbids his so doing. 

11. As in answer to a proposed solution of a difficulty ‘‘ If an 
11. An illus- oblation of green kidney beansj be not procurable, 

tration from the and black kidney beans§ be used in their stead, by 
MimansA. reason of the resemblance, the maxim, which prohibits 

the employment of these in sacrifices, is not applicable, because they 
were used by mistake for ground particles of green kidney beans it 
is on the contrary maintained, as the right opinion, that, ‘ although 
the ground particles of green kidney beans be taken as being unfor- 
bidden, still the ground particles of black kidney beans are also actu- 
ally employed : and the prohibitory command is consequently applica- 
ble in this case.* 


ANNOTATIONS. 

11. As in answer to a proposed solution.] The author here adduces an example 
6f reasoning from the Mlmansa, in the 6th book (AdhyAya,) 3d section (pAda) and oth 
topic (Adhikarana.) Subodhini. 

The black kidney bean, with certain other kinds of grain, is declared by a passage 
of the Veda unfit to be used at sacrifices. An oblation of ^reen kidney beans, by ano- 
ther passage of the same, is directed to be made on certain occasions* If then the 
green sort be not procurable, may the black kind be used in its stead ? The solution 


* Balam-bbaj:f;a. f A passage of the Veda, as observed by BAlam-biia((a. 

J Mudga : Phaseolus Mungo ; green kidney beans. 

§ MAsha : Phas^eolus Max. v, radiatus : black kidney beans. 
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12. Therefore it is established, both from the letter of the law 

32. Conclusion. from reasoning, ^at an offence is committed by 

taking common property. 


SECTION X. 


Rights of the Dvydmnshyayana or son of two fathers. 

1. Intending to propound a special allotment for the Dvy^mush- 
1 The issue of y^yana (or son of two fathers,) the author previously 

one* by the wife describes that relation. A son, begotten by one, who 
of another, is heir has no male issue, on the wife of another man, under 
to a legal appointment, is lawfully heir, and giver of 

funeral oblations, to both fathers.* , 

2. A son, procreated by the husband’s brother or other person 
2. Interpreta- (having no male issue), on the wife of another man, 

tion of Y^jhaval- with authority from venerable persons, in the manner 
kya’s text. before ordained, is heir of both the natural father and 

the wife’s husband : he is successor to tjieir estates, and giver of obla- 
tions to them, according to law. 

3. The meaning of this is as follows. If the husband’s brother, 
3 Further ex- other person, duly authorized, and being himself 

planation of it. destitute of male issue, proceed to an intercourse with 

the wife of a childless man, for the sake of raising 
issue both for himself and for the other ; the son, whom he so begets, 
is the child of two fathers and denominated Dvy^mushy^yana. He is 
heir to both, and offers funeral oblations to their manes. 


ANNOTATIONS. 

first proposed is, that the black sort may be substituted for the green kind, in like man- 
ner as wild rice is used in place of the cultivated sort : and, in answer to the argument 
drawn from the special prohibition, it is pretended, that the prohibition holds against 
the use of the black kidney bean as such, and not against its use when ground particles 
of this and other sorts are taken with particles of green kidney beans as being un for- 
bidden. But the correct and demonstrated opinion is, that the black kind is altogether 
unfit to be used at sacrifices, being expressly prohibited : its particles, therefore, al- 
though intermixed with other sorts, are to be avoided ; and for this reason they must 
not be used as a substitute for the other kind. Subodhinl and B^lam-bhatta. 

1. Dvydmushydy ana, or son of two fathers.] As here described, the Dvyamush- 
y^iyana is restricted to one description of adoptive son, the Kshetraja or son of the 
wife: but the term is applicable to any adopted son retaining his filial relation to his 
natural father with his acquired relation to his adoptive parent. See Sect. 11. § 32. 

2. In the manner before ordained.] The initial words of another passage of Yij- 
Savalkya are here cited. It is as follows : “ Let the husband’s brother, or a kinsman 
near or remote, having been authorized by venerable persons, and being anointed with 
butter, approach the childless wife at proper seasons, until she become pregnant. He, 
who approaches her in any other mode, is degraded from his tribe. A child, begotten 
in that mode, is the husband’s son, denominated (kshetraja) son of the wife.”*}* 


^ Y/ljnavalkya, 2. 128. 


-j- Ytijiiavalkya, 1. 09—70. 
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4. But, if one, who has male issue, being so authorized, have in- 

4. But, if the tercourse with the wife for the sake of raising up issue 
natural father to her husband only ; the child, so begotten by hiin, 
have other male ig of the husband, not of the natural father : and, 
issue, the cbld restriction, he is not heir of his natural father, 

band only ; as ap- qualitied to present luneral oblations to his manes, 
pears from a pas- It is so declared by Manu ; “ The owners of the seed 
sage of Manu. and of the soil may be considered as joint owners of 
the crop, which they agree, by specif compact, in consideration of the 
seed, to divide between them.”* 

6. By special compact.] When the field is delivered by the 

K *n .X. owner of the soil to the owner of the seed, on an 
of tile text.^*^ agreement in this form, let the crop, which will be 

here produced, belong to us both then the owners 
both of the soil and of the seed are considered by mighty sages as 
sharers or proprietors of the crop produced in that ground. 

6. So [the same author.] Unless there be a special agreement 

6. Another pas- between the owners of the land and of the seed, the 
sage of the same fruit belongs clearly to the land-owner ; for the soil is 

more important than the seed.”“f" 

7. But produce, raised in another’s ground, without stipulating 

7. If there be without a special agreement that it 

no * stipulation, shall belong to both, appertains to the owner of the 

the child belongs ground : for the receptacle is more important than the 

to the mother's seed ; as is observed in the case of cows, mares and 
husband. 

8. Here, however, the commission for raising up issue is relative 

8. The com- to a woman who was only betrothed, since any other 
mission to raise , such appointment is forbidden by Manu. For, after 

premising a commission, " On failure of issue, the 
fianLd wife^ as offspring may be procreated, either by his bro- 

appears from a some other kinsman, on the wife who has been 

comparison of duly authorized : anointed with liquid butter, silent, 
passages of Manu. in the night, let the kinsman, thus appointed, beget 
one son, but a second by no means, on the widow [or childless wife 
Manu has himself prohibited the practice : By regenerate men, no 
widow must be authorized to conceive by any other ; for they, who 
authorize her to conceive by any other, violate the primeval law. Such 
a commission is no where mentioned in the nuptial prayers ; nor is the 


ANNOTATIONS. 

8. The commission is relative to a woman who was only betrothed.] The 

commentator, Balam-bhajilia, dissents from this doctrine : and cites passa^s of law to 
show, that, after troth verbally plighted, should the intended husband die before the 
actual celebration of marriage, the damsel is at the disposal of her father to bo given in 
marriage to another husband. It is unnecessary to go into his explanatm of the pas- 
sages cited in the text, in support of another opinion. 


^ Manu, 9. 53. 


t Manu, 9. 52. 


t Manu, 9. 59.— 60, 
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marriage of widowa noticed in laws concerning wedlock. This prac-. 
tice, fit only for cattle, and reprehended by learned priests, was intro- 
duced among men, while Vena had sovereign sway. He, possessing 
the whole earthy and therefore eminent among royal saints, gave rise 
to a confusion of tribes, when his intellect was overcome by passion. 
Since his tiine, the virtuous censure that man, who, through delusion 
of mind, authorizes a widow to have intercourse for the sake of pro- 
geny.”» 

9. Nor is an option to be assumed from the [contrast of] precept 
and prohibition. Since they, who authorize the prac- 
tice, are expressly censured : and disloyalty is strongly 
reprobated in speaking of the duties of women ; and 
continence is no Jess praised. This, Manu has shown : 
" Let the faithful wife emaciate her body by living 
voluntarily on pure flowers, roots, and fruits ; but let 
her not, when her lord is deceased, even pronounce 
the name of another man. Let her continue till death 
forgiving all injuries, performing harsh duties, avoiding every sensual 
pleasure, and cheerfully practising the incomparable rules of virtue, 
which have been followed by such women, as were devoted to one 
only husband. Many thousands of BrShmanas, having avoided sen- 
suality from their early youth, and having left no issue in their fami- 
lies, have ascended nevertheless to heaven ; c-nd, like those abstemi- 
ous nien, a virtuous wife ascends to heaven, though she have no child, 
if, after the decease of her lord, she devote herself to pious austerity : 
but a widow, who, from a wish to bear children, slights her deceased 
husband, brings disgrace on herself here below, and shall be excluded 
from the abode of her lord.”i* Thus the legislature has forbidden the 
recourse of a widow or wife to another man, even for the sake of ]pro- 
geny. Therefore it is not right to deduce an option from the injunc- 
tion contrasted with the prohibition. 

IQ. The authorizing of a woman sanctified by marriage, [to raise 
^ up issue to her husband by another man,] being thus 

plains the^occa- prohibited, what then is a lawful commission [to raise 
sion on which she Hp issue ?] The same author explains it : “ The damsel, 
may be authoriz- whose husband shall die after troth verbally pljghted, 
ed to raise up brother shall ta^ke in marriage according ^ this 
b^d. * having espoused her in due form, she bei^ng clad 

in a white robe, and pure in her conduct, let him pri- 
vately approach her once in each proper season, until issue be had.”i 


9. An option 
must not be in- 
ferred from the 
injunction con- 
trasted with the 
prohibition : 

For Mann en- 
joins continence 
to a widow. 


ANNOTATIONS. 

9. It is not right to deduce an option.] For an option is inferred in the case of 
equal things; but here a censure is passedi on those persons, who authorize such a 
practice, and none upon those who forbid it. The injunction and the prohibition arc 
consequently not equal ; and therefore an option is not inferred. Subodluni. 


* Jlanu, 9. 64—68. 


t Manu, 5., 157—161, 


$ Manu^ 9, 69—70. 
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11. It appears from this passage, that he, to whom a damsel was 

11. Interpreta- is her husband without a* formal ac- 

tion of the text. ceptance on. his part. If he die, his own brother of 

the whole blood, whether elder or younger, shair es- 
pouse or take in marriage the widow. “ In due form,” or as directed 
by law, having espoused” or wedded her, and according to this 
rule,” namely with an inunction of clarified butter and with restraint 
of voice, &;c. let him privately” or in secret, ‘‘ approach her, clad in a 
white robe, and pure in her conduct,” that is, restraining her mind, 
speech and gesture, once” at a time, until pregnancy ensue. 


12. The inter- 
course of the 
widow with her 
husband’s kins- 
man is a nominal 
marriage. 


12. These espousals are nominal, and a mere part 
of the form in which an authorized widow shall be 
approached ; like the inunction of clarified butter and 
so forth. They do not indicate her becoming the 
wedded wife of her brother-in-law. 


13. The issue 
behmgs to the 
husband ; or, by 
special agreement, 
to both. 


13. Therefore the offspring, produced by that 
intercourse, appertains to the original husband, not to 
the brother-in-law. But, by special agreement(a), the 
issue may belong to both. 


ANNOTATIONS. 

These espousals are nominal.] The notion is this : as an inunction of clarifi- 
ed butter, and other observances, are prescribed as mere forms in approaching an au- 
thorieed widow ; so these espousals are a mere part of that intercourse, and not a prin- 
cipal and substantive act, whence the parties might be supposed to become a married 
couple. Subodhinl and B41am-bhatta. 

For the woman cannot become a lawful wedded wife, being twice-married. Bfilam- 
bhatta. 

13. Tiierefore the offspring, &c.] The child is not a legitimate son (aurasa) of 
both parents ; but is (kshetraja) son of the soil or wife, and appertains to the husband 
Cr owner of the soil, provided no agreement were made to this effect : ‘ the offspring, 
here produced, shall belong to us both.’ But, if such a stipulation exist, he is son of 
both. Subodhiui and Balam-bhatj:a. 

He is not legitimate son (aurasa) of the natural father, but similar to a legitimate 
son ; as will be made evident in the sequel.* Balam-bha^fa. 


(a) See 1 Strange, H. L, 83.- 

y 1 


* Vide Sect. 11. § L 
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SK("j7(>N XI. 


Sou-s by birth and by adoption . 


1 . Sons by birth 
and by adoption 
are described by 
Yiiinavalkya. 

1st., The legiti- 
mate son. 

2nri. Son of an 
appointed daugh- 
ter. 

3rd. Son of the 
wife, 

4th. Sou of hid- 
den origin. 

5 til. Son of an 
n n ni arried woman. 

6th, Son of a 
twice married wo- 
man. 

7t.h. Son given. 

8th. Son bought. 

9t.h. Son made. 

10th. Son self- 
given. 

11th. Son of a 
pregnant bride- 

12th. Son de- 
serted. 


m 

1. A distribution of shares, among sons equal or 
unequal in class, has been explained. Next, intending 
to show tlie rule of succession among sons princip^ 
and secondary, the author previously describes them. 
“ The legitimate son is one procreated on the lawful 
Avedded wife. Equal to him is the son of an appointed 
daughter. The son of the wife is one begotten on a 
wife by a kinsman of her husband, or by some other 
relative. One, secretly produced in the house, is a son 
of hidden origin. A damsel’s child is one born of an 
unmamed woman : he is considered as son of his ma- 
ternal gi’andsire. A child, begotten on a woman whose 
[first] marriage had not been consummated, or on one 
who had been deflowered [before marriage], is called 
the son of a twice-married woman. He, whom his fa- 
ther or his mother give for adoption, shall be consi- 
dered as a son given. A son bought is one who was 
sold by his father and mother. A son made is one 
adopted by man himself. One, who gives himself, is 
self-given. A child accepted, while yet in the womb, 
IS one received with a bride. He, who is taken for 
adoption, having been forsaken by his parents, is a 
deserted son.”* 


2. The issue of the breast (uras) is a legitimate son (aurasa). 
2 Exposition He is one born of a legal wife. A woman of equal 
of the text. tribe (a), espoused in lawful wedlock, is a legal wife ; 

Legitimate son. and a son, begotten [by her husband*!*] on her, is a 
true and legitimate son ; and is chief in rank. 


ANNOTATIONS. 

1. Son of his maternal grandsire.] In the numerous quotations of this passage, 
some read sutaH “son,'' others smrtaK “called,” and others again mataH “considered.” 
The irnseis not materially affected by these differences; as either term, being not ex- 
pressed must be understood. 

2, A son, begotten on a woman of equal tribe.] In fact it is not to be so under- 
st('od. For it contiadicts the author's own doctrine, since he includes the Murdh^va- 
sikta and others, born in the direct order of the tribes, among legitimate issue (§ 41.) 
They are not sons begotten on a woman of equal tribe : and, if issue by women of dif- 
ferent tribes be not deemed legitimate, being considered as born of wives whom it was 


Yajhavalkya, 2. 129 — 133. 

t B41am-bba^|?a directs this to be supplied in conformity with passages of Vishnu 
(15. 2.) and Manu (9. 166.) 

(«) Sec 1 Strange, H. L. 40.—. 
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3. The son of an appointed daughter (putrik^-putra) is equal to 
3. Son of an him ; that is equal to the legitimate son. The term 
appointed daugh- signifies son of a daughter. Accordingly he is equal 
ter, described by ^ the legitimate son ; as described by Vasishtna : 
Vasislitha; and damsel, who has no brother, I will give unto 

ed^fo be'^a^son ; decked with ornaments : the son, who may be 

as also described born of her, shall be my son.”^ Or that term may 
by Vasishtlia. signify a daughter becoming by special appointment a 
son. Still she is only similar to a legitimate son ; for she derives more 
from the mother than from the father. Accordingly she is mentioned 
by Vasishtha as a son, but as third in rank : The appointed daughter 
is considered to be the third description of sons.^'i* 

ANNOTATIONS. 

not lawful to marry, tlien it might follow, that other persons would take the heritage, 
although such sons existed. Hence the meutiou of a wife equal by tribe intends only 
the preferableness [of her or her offspring :] and the restriction, that she be a lawful 
wife, excludes the kshetraja or issue of the soil, and the rest. Viramitrodaya* 

The son by a woman of equal tribe espoused in any of the irregular forms of mar- 
riage (A'sura, &c.) is a legitimate son : and tlie sons of a Brdlmiana, by wives espoused 
in the direct order of .the classes (Kshatriya, &c ), denominated the Murdhavasikta, the 
Ambashtha, and the Pilra^ava or Nishada ; and the sons of a Kshatriya by wives of 
the Vaiqya or ^udra tribe, named tlie Mahishya and the Ugra ; and the son of a Tai 9 ya 
by a Cudra woman, called the Karana*; are all legitimate sons. Vilj.veQvara bhatta m 
the Madana-Parijata. 

By the term “lawfuF’ is excluded a woman espoused by one to whom such marri- 
age was not permitted : therefore the sons by women of superior tribe are not legiti- 
mate; [See 1 Mori. Big. 310. — Ed.'] and, for this purpose, the word ‘Mawful” has 
been introduced into the text (§ 1.) A lawful wife for a man of a regenerate tribe is a 
woman of a regenerate tiibe; and, for a ^udra man, a ^udid. womau. [See A A, 
No. 45 ^1860, 1 M»id, H. C. Rep. 478 — Ed.] For want of a wife of preferable des- 
cription, one analogous is allowed. Consequently it is not indispensable, tiiat the wife 
be of the preferable description. Even a woman may be the wife of a regene- 

rate man ; and her issue is legitimate, as will be shown. Bdlam*bhatta. [See 7 Moo, 
1. A. Ca. 

3. Equal to the legitimate son.] The daughter appointed to be a son, and the 
son of an appointed daughter, are either of them equal to the legitimate son. Viqve- 
1 in the Madana Parij^ta. 

Since the son of an appointed daughter is son of legitimate fenmle issue, therefore 
he is equal to a legitimate son : but he is not literally a legitimate sun, being one re- 
move distant. Vi 9 ve 9 vara in tlie Subodbint. 

Or that term may signify, &c.] It may signify a daughler who becomes by appoint- 
ment a son ; that is, who is put iu place of a son. Although she be legitimate, yet be- 
ing female, she is merely equal to a son. Viramitrodaya. 

Equal to him,” equal to the legitimate son, is the putrik4-putra or daughter ap- 
pointed to be a son : for, since all the terms of the definition of a legitimate son, ex- 
cepting sex, are applicable to her, she is similar to him. Apararka. 

The Putriki-putra is of four descriptions. The fiifit is the daughter appoinr-ed to 
be a son. She is so by a stipulation to that effect. The next is her son. jEle obtains 
of courao the name of ‘ son of an appointed daughter,’ without any special compact. 
This distinction, however, occurs : he is not iu place of a son, but in place of a son’s 
son, and is a dauehter’s son. Accordingly he is described as a daughter’s son iu the 
text of (pankha ana Likhita : “ An appointed daughter is like unto a son ; as Prachetasa 
hw declared : her offspring is termed son of an appointed daughter rhe offers funeral 
oblations to the maternal grandfathers and to the paternal grandsires. There is no dif- 

* Vasishtha, 17. 16. f Vasisktha, 17. 14. 



412 


HINDU' LA.W-3300KS. 


4. Sou of two 
fathera. (Sect. 10.) 


4. The of two fathers (dvyimushydya^a)* 
is inferior to the natural father’s legitimate son, be- 
cause he is produced in another’s soil. 


5. Son of the 
wife. 


6. A child, begotten by another person, namely 
by a kinsman, or by a brother of the husband, is a 
wife’s son (kshetraja). 

6. The son of hidden origin (gudhaja) is one secretly brought 
6. Son of hid- husband’s house. By excluding the case 

den origin. ^ child begotten by a man of inferior or superior 

tribe, this must be restricted to an instance where it 


ANNOTATIONS. 

fercnce between a son^s son and a daughter’s son in respect of benefits conferred.” The 
third description of son of an appointed daughter is the child born of a daughter who 
was given in marriage with an express stipulation in this form “ the child, who shall be 
born of her, shall be mine for the purpose of performing my obsequies.”'!* He apper- 
tains to bis maternal grandfather as an adopted son. The fourth is a child born of a 
daughter who was given in marriage with a stipulation in this form : “ The child, who 
shall be born of her, shall perform the obsequies of both.” He belongs, as a son, both 
to his natural grandfather and to bis maternal grandfather. But, in the case where she 
was in thought selected for an appointed daughter, { she is so without a compact, and 
merely by an act of the mind- Hemadri. 

The son of the appointed daughter belongs in general only to the maternal grand- 
father : but, by special compact, to the natural father also. Thus Yama says : “ Let 
the son of an appointed daughter perform the obsequies of his maternal ancestors ex- 
clusively : but, if he succeed to the property of both, let him perform the obsequies of 
both.” Accordingly this child also is denominated dvyamusby^ana or son of two fa- 
thers. ' Balam-bhatta. 

The appointed daughter is the third description of sons.”] “ For she, who has 
no brother, reverts to her male ancestors and obtains a renewed filiation.” Vasishfcha.§ 

The adopted daughter is counted by Vasishtha as the third : not by Yajfiavalkya* 
Subodhini. 

Mitra-miqra reads second instead of third ; against the authority of the institutes 
and of every compiler who has cited this passage. 

4. Is inferior to the legitimate son-] He is similar to the son of the body. BA- 
lambhat(a. 

Is not the son of two fathers the offspring of his natural father ? Is he then a le- 
gitimate son ? or one or other of the various descriptions of adoptive and secondary 
sons ? Anticipating this question, the author says : He is not different from him 
be is equal to a son of the body. Subodhini. 

The commentary last cited reads aviqishta ‘not different’ instead of apakrshta * in- 
ferior/ Both readings are noticed by BAIam-bhatta. 

5. A child, begotten by another person, is a wife’s son‘.J There are two 

descriptions of kshetraja or wife’s son ; the first of them is son of both fathers (dvipi- 
ttka;) the other is adopted son of the wife’s husband. Vfr^itrodaya. 

A son begotten, under a formal authority, by a kinsman bein^ of equal class, or by 
another relative, is a wife’s son. Vi^veqvara in the Madana-Barijata. 

6. He must belong to the same tribe.] A child secretly conceived by a woman, 
in her husband’s house, from a man of the same tribe, but concerning whom it is not 
certainly Vuown who the individual was, is named a son of concealed origin. The 
ignorance as to the particular person must be the husband’s, not the wife’s : and the 
knowledge of bis equality in tribe may be obtained through her ; for surely she must 

* Vide Sect. 10. t Manu, 9. 

+ Manu, 9. 136. § Vasisli.thn, 17- 15. 
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is not ascertained who is the father, but it is certain that he must be- 
long to the same tribe. 


7. A damsers child (k^nina) is the offspring of an unmarried 
7. Son of an woman by a man of equal class (as restricted in the 
unmarried wo- preceding instance) : and he is son of his maternal 
man ; described grandfather, provided she be unmaiTied and abide in 
by Manu. father s house. But, if she be married, the child 

becoines son of her husband. So Manu intimates ; A son, whom a 
damsel conceives secretly in the house of her father, is considered as 
the son of her husband, and denominated a damsers son, as being born 
of an unmarried woman.”* 


ANNOTATIONS. 

know who he is. But, if she really do not know his tribe, having been secretly violated 
by a stranger [m a dark night, fj then the child bears the name of a son of hidden 
origin, but is not so fit a son as the one before -described. Vicvecvara in the Madana- 
Parijata. 

In such circumstances, the child must be abandoued, say others. Balam-bhat):a. 

Since the natural father is not known, the child belongs to the same tribe with his 
mother. But, if there be a suspicion, that he was begotten by a man of inferior tribe, 
he is contemned. Yachespati miqra iu the fraddha-chinihmaiii. 

A son, who is born of the wife, and concerning whom it is not certainly known 
who is the natural father, is adoptive son of the mother*s husband, and called son of 
concealed origin. Being son of the adoptive faihei’s own wife and begotten on her by 
another man, he is similar to the sou of the wife, and therefore described after him. 
Aparirka. 

7. By a man of equal class.] As the son before described must be one begotten 
by a man of like tribe, so must this son also be the offspring of a man of equal class. 
“ Damsel’* does not here signify unmarried only : for, even with that import, the term 
is frequently used in the sense of ‘ unconnected with man.’ But it signifies a woman 
with whom a regular marriage has not been consummated. Balam-bhatta. 

The meaning of the passage of the MitaksharA is this : “ Unmarried’* signifies one, 
whose nuptials have not been commenced ; “married,” whose nuptials are begun. The 
affix here implies ah act begun and not past. For a child begotten by a paramour alike 
in cIhss, on a woman w'hose marriage is complete, is a son of concealed origin. Yirami- 
trodaya. 

The child, born of an unmarried woman, is denominated son of a damsel ; and is 
considered by Manu and the rest as son of his maternal grandlather. Being produced 
m a soil which in some measure appertains to him, namely his daughter, the child is si- 
milar to the son of concealed origin, and is therefore mentioned by Ycijnavalkya next 
after him. Apararka. 

If the maternal grandfather have no male issue, then the damsel’s son is deemed 
his son; if he have issue, theu the child is son of ttie husband. If both be childless, 
he is adoptive son of botli. ParijAta cited in the Batnakara and ^'uddlii-viveka. 

If either of them be destitute of male issue, the child is his sou ; but, if both be 8o, 
the child is son of both. Balam-bhatta. 

So Manu intimates.] Tlie meaning of the passage cited from Mnnu is as follows : 
a young woman, betrothed, but vhose uuptials nave not been compleied ; and who is 
consequently a maiden, since she is not yet become the wife of her intended husband : a 
son (we say) borne by such a damsel is denominated a damsel’s child, and is considerc'd 
as son of the bridegroom ; that is, of the person by whom she is espoused. According- 
ly tlie condition “in the house of her father” is pertinent as an explanatory phrase : for, 
after marriage, she inhabits the house of her husband. Viramitrodaya. 




f Balam bhatta. 


Manu, 9. 172. 
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8. The son of a woman twice-married is one begotten by a 
8. Son of a man of equal class, on a twice-married woman, whe- 
twice-married wo- ther the first marriage had or had not been consiim- 

mated. 

ANNOTATIONS. 

8. Whether, &c] Whether tlie marriage had or had not bet^n consummated by 
the first husband, and whether she have been forsaken by her husband in his life time 
or be a widow. Such is the meaning. Accordingly Vishnu so declares : He, whom 
a woman, either forsaken by her iiusband, or a widow, and again becoming a wife by 
her own choice, conceived [by a second husband,] is called the son of a woman twice- 
married.*^**^ The child is son of the natural father : for the first husoand’s right to the 
woman is annulled by his death or relinquishment ; and she has not been authorized to 
raise up issue to him ; and she takes a second husband solely by her own choice. 
lam-bhat^a. 

There are two descriptions of twice-married women : the first is a woman whoso 
mandage has not been consummated, but only contracted, and who is espoused by ano- 
ther man. The other is a woman who has been blemished by intercom se with a man, 
before marriage. The offspring of such a woman is (paunar-bbava)(/^) son of a twice-mar- 
ried woman. Accordingly it is so expressed in the text, Virainitrodaya. 

A woman, whose marriage had not been consummated, and who is again espous- 
ed, is a twice-married woman. So is she, who had previous intercourse wiih another 
man, though she be not actually married a second time.’’ Vishuu.f 

A child begotten “on a woman, whose [first] marriage had not been consummai- 
ed;** on the wife of an impotent man or the like,» whether she have become a widow or 
not ; or on his own wife “ who had been deflowered who had been enjoyed by strangers, 
and who is taken back, and again espoused ; the child (we say) begotten on such a woman, 
is called * son by a woman twice-married.’ The twice-marned woman has been described 
in the first book [of Yajfiavalkya’s Institutes.] Apararka. 

“ Whether a virgin or deflowered, she who is again espoused with solemn rites, is 
a twice-rnarried woman : bat she, who deserts her husband and through lust co-habits 
with another man of the same tribe, is a self-guided woman.” Yajiidvalkya.f 

There are two desorptions of women termed anyapurva§ or previously connected 
with another : namely the punarbliu or women twice-married, and the svairint or self- 
guided and unchaste woman. The twice-married woman also is of two descriptions ; ac- 
cording as she has or has not been df*flowered. She, vrho is not a virgin, is blemished 
by her intercourse with man before the nuptial ceremony : she, who is yet a virgin, is 
blemished by the repetition of the ceremony of marriage. But. one, who deserts the 
husband of her youth, and through desire co-habits with another man of the same tribe, 
is a self-guided woman (svairinl.) Mitakshara- 1| 

A woman, who, having been married, whetiier she be yet a virgin or not, is again 
espoused in due form by her original husband or by another, is a twice-married woman. 
She is so described by Manu : If she be still a virgin, or if she left her original husband 
and return to him, she may again perform the marriage ceremony with her second [or, 
in the latter case, her original] liusband :”ir and by Vasisli^ha ; “She, who, having 
deserted the husband to whom she was married in her youth, and having co-habited with 
others, returns to his family, is a twice-married woman. Qr she, who deserts a husband 
impotent, degraded, or insane, and marries another husband, or does so after the death 
of the first, is a twice-married woraan.”***^ The repetition of the nuptial ceremony con- 
stitutes her a twice-married woman. But she, who leaves her husband and through de- 
sire co-habits, without marriage, with a man of the same tribe, is a self-guided woman. 
AparArka. 

^ — 

* Manu, 9. 175. Erroneously cited as a passage of Vishnu, f Vishnu, 15. 8. — 9. 

J Xajnavalkya, 1, 68. § Same with parapfirvA See Manu, 6. 163. 

II On Yajfiavalkya, 1. 68. % Manu, 9. 176. Vasishtha, 17. 18.— 19. 

{a) See 1 Mori, Dig. 310,— 
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J). He, Avho is given by his mother with her husband's consent, 
9. Son given, while her husband is absent, [or incapable though 
described by present,*] or [without his assentip] after her husband’s 
Maiiu. decease, or who is given by his father, or by both, be- 

ing of the same class with the person to whom he is given, becomes 
his given son (dattaka.) So Manu declares : “ He is called a son given 
(dattrima,) whom his father or mother affectionately gives as a son, 

ANNOTATIONS. 

9. He, who is given by his mother with her husband^s consent ] Vasishtha saya 
“ Let. not. a woman eitt)cr give or accept a son, unless with the assent of her husband.*’J 
He had before said Man, produced from virile seed and uterine blood, proceeds from 
his father and his mother, as an effect from its cause. Therefore both his father and his 
mother have power to give, to sell, or to abandon their son.(«)§ 

Concerning the mother’s authoiitv to give away her son, when she is a widow, see 
a subsequent note. In regard to a widow’s power of adopting a son, there is much di- 
versity of opinions. Vachespati mi^jra, who is followed oy the Maithila school, main- 
tains that neither a woman, nor a fudra, can adopt a dattaka or given son ; because the 
presciibed ceremony (§ 13) includes a sacrifice, which they are incapable of performing. 
This difficulty may be obviated by admitting a substitute for the performance of that 
ceremony : and accordingly adoption by a woman, under an authority from her husband, 
is allowed by writers of the other schools of law. Nanda pandita, however, in his trea- 
tise on adoption, restricts this to the case of a woman whose husbaTid is living, since a 
widow cannot, he observes, liave lier ‘husband’s sanction to the acceptance of a son. 
On tlie other hand, Balam-bhatta contends, that a woman’s right of adopting, as well as 
of giving, a son, is common to the widow and to the wile. This likewise is the opinion 
of the author of ihe Vyavahara-mayukha : but, while he admits, that a widow may adopt 
a son without her husband’s previous authority, he requires, that she should have the 
express sanction of his kindred. Writers of the Ganra school, on the contrary, insist 
on a formal permission from the husband declared in his life-time. 

Being of the same class with the person to whom he is given.] Or being given to 
a person of the same class. The two readings, (savarn/iya in the dative, or savarno yafi 
in the nominative,) both noticed by the commentator Balam-bhatl^a, give the same sense. 

The adopted son must be of the same tribe with the giver or natural parent as well 
as with the adoptive parent, according to the remark of Apararka cited with approba- 
tion by Nauda pandUta in his treatise on adoption. 

Becomes his given son,] The son given (dattaka or dattrima) is of two sorts ; Ist 
simple, 2d son of two fathers (dvyamushyayana.) The first is one bestowed without any 
special compact ; the last is one given under an agreement to this effect he shall 
belong to us both.” Vyavahara-mayukha. 

Whom his father or mother gives.” Medhatiihi reads and interprets ** whom 
his father and mother give;” (inserting the conjunctive particle cha instead of the dis- 
junctive Vci.) Bdlam-bhat'-a condemns that reading; and infers from the disjunctive par- 
ticle and dual number in the text, that three cases are intended ; viz. ist. The mother 
may give her son for adoption with her husband’s consent, if he be absent or incapable ; 
and without it, if lie be dead or the distress be urgent. 2d. The father may give away 
his son without his wife’s consent, if she be dead, or insane, or otherwise incapable j but, 
with her consent^ if slie reside in her own father’s bouse. 3d. The father and mother 
may conjointly give away their son, if they be living together. 

** Whom his father or mother affectionately gives.”] Amicably : not from avarice 
or intimidation. In the Vlramitrodaya, the word is expressly stated to be used adverbi- 
allyr : but B^lam-bhatfa considers it as an epithet of the son to be adopted, and as im- 
the adoption is not to be made against his will or without his free consent. 

^ Balam.bhatfa. f Bhlam-bhatia. J Vasishtha, 15. 4. 

§ Vasishtha, 16. 1-^2. {a) See 7 Moo. I. A. Ca. 201 : 1 Strange, H. L. 80.— AV. 
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being alike [by claws,] and in a time of distress ; confirming the gift 
with water/'* 


10. Distress is 
requisite to justify 

a vtoi«Anf in CPtvinry 


11. The person 
must not be an 

nnW artn . gQ VU- 


10. By specifying distress, it is intimated, that 
the son should not be given unless there be distress. 
This prohibition regards the giver [not the taker.'f] 

11. So an only son mujst not be given [nor ac- 
cepted.J] For Vasishtha ordains Let no man give 
or accept an ' 


12. Nor, though a numerous progeny exist, should an eldest son 
be given : for he chiefly fulfils the office of a son ; as 
12, Nor the eld- j[g shown by the following text. “ By the eldest son, 

^ born, a man becomes the father of male 

issue.”(a)|l 


13. The mode of accepting a son for adoption is propounded by 
13 The form ^^isishtha : A person, being about to adopt a son, 
to be observed should take an unremote kinsman or the near relation 
in this adoption is of a kinsman, having convened his kindred and an- 


ANNOTATIONS. 

** Being alike.”] This is interpreted by Medliatithi as signifying ‘ alike, not by 
tribe, but by qualities suitable to the family: accordingly aKshatriya, or a person of any 
other inferior class, may be the given son (dattaka) of a Br^hmapa/ B^lam-bhatfa and 
the author of the Mayukha censure this doctrine : since every other authority concurs 
in restricting adoption to the instance of a person of the same tribe. 

10. By specifying distress.] ‘'Distress” is explained in Prakaqa cited by Chan- 
decvara, ‘inability [of the natural father] to maintain his offspring.’ (^) Nanda paridita, 
in his treatise on adoption, expounds it as intending the necessity for adoption arising 
from the want of issue. But Balam bhatta rejects this, and supports the other interpre- 

^ tation ; explaining the term as signifying ‘ famine or other calamity.’ 

This prohibition regards the giver.] If he give away his son, when in no distress, 
the blame attaches to him, not to the taker. Balam-bhajita. 

11. So an only son should not be given.] Nor should such a son be accepted. 
The blame attaches both to the giver and to the taker, if they do so. BAlam-bhatta. 

“Let no man give or accept an only son.”] “For he is [destined] to continue the 
line of his ancestors.” Such is the sequel of Vasishtha’s text. Balam^hatt:a.(tf) 

]3. The mode of accepting a son is propounded by Vasishtha.] Raghunan- 

dana, in the Udval»a-tatva, has quoted a passage from ,the Kilika-purdna, which, with 


(a) See I Strange, H. L. 81. — Fd. 

(b) Tn Special Appeal No. 412 (2/'1862 (1 Mad. H. C. Rep. 54) the Madras High 
Court held that the adoption of an only son was, when made, valid accordii^ to Hindu 
law ; and agreed with Sir T, Strange that “ with regard to both these prohibitions res- 
pecting an eldest and an only son, where they most strictly apply, they are directory 
only; and an adoption of either, however blaraeable in the giver, would nevertheless tc 
every legal purpose, be good ; according to the maxim of the civil law prevailing, per- 
haps, in no code more than in that of the Hindus, fadum valet quod fieri non debuit' 
See, too, cases noted in 1 Mori. Dig. 17. — Fd. 

(c) As to the validity of the adoption of an eldest son, see Eeq, Appeal No. 49 a 
1853. Mad. Sadr Dec. of 1854 p. 31 .^Fd. 

* Manu, 9. 168. f Subodbini and B^lam-bbafU. i Balam-bhatta. 

§ Vasisbfha, 15. 3. || Manu, 9. 106. 
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detoribed bjr V«r aounced his intention to the king>(a) and having offered 
sishthA. a burnt offering with recitation of the holy words, in 

the middle of his dwelling.”* 

ANNOTATIONS. 

th© text of Vasisbtha,t constitutes the ^?roundwork of the law of adoption, as received 
by his followers. They construe the passage as an uuqualified proliibition of the adopt ion 
of a youth or child whose age exceeds five years and especially one whose initiation is 
advanced beyoiid the ceremony of tonsure. This is not admitted as a rigid maxim by 
writers in other schools of law ; and the authenticity of the passage it sell, is contested 
by some, and particularly by the author of the Vyavah^ra mayukha, who observes truly, 
that it is wanting in many copies of the KalikA-puraria. Others, allowing the text to 
be genuine, explain it in a sense more consonant to the general practice, which permits 
the adoption of a relation, if not of a stranger, more advanced both in age and in pro- 
gress or initiation. The following version of the passage conforms with the interpreta- 
tion of it given by Nanda pancLita in the Dattaka-mlm^nsA. Sons given and the rest, 
though sprung from the seed of another, yet being duly initiated [by the adopter] under 
his own family name, become sons [of the adoptive parent.] A son, having been regu* 
larly initiated under the family name of his [natural] father, unto the ceremony of ton- 
sure, does not become the son of ajiother man. When indeed the ceremony of tonsure 
and other rites of initiation are performed [by the adopter] under his own family name, 
then only can sons given and the rest be considered as issue : else they are termed 
slaves. After their fifth year, 0 King, sons are not to be adopted. [But,] having taken 
a boy five years old, the adopter should first perform the sacrifice for male issue. J 

The putreshti or sacrifice for male issue, mentioned at the close of this passage, is 
a ceremony performed according to the instructions contained in the following text of the 
Veda : ‘‘He who is desirous of issue, should offer to fire parent of male offspring, an 
oblation of kneaded rice roasted upon eight potsherds ; and to Indra father of male off. 
spring, a similar oblation of rice roasted on eleven potsherds : fire grants him progeny ; 
Indra renders it old.’* 

“ An nnremote kinsman or the near relation of a kinsman.”] This very obscure 
passage, which is variously read and interpreted, is here translated according to the 
elaborate gloss of Nanda pandita in his treatise entitled Dattaka mim^nsa. Yet Iho 
same writer in his commentary on "Vishpu (15. 19.), citing this passage, gives the pre- 
ference to another reading (adfira-baudhavam asanniktshtam eva), wnich be expounds 
‘ one whose whole kindred dwell in a near country, and one not connected by ajfinity.* 
Wiiich of these readings he has adopted in his commentary on the MitAkshara, is ^tot 
ascertained. From a remark in the text (§ 14.), tlie author himself, Vijfianeqvara, ap- 
pears to have read and understood it differently ; “ Should take, in the presence of his 
kin, one whose kinsmen are not remote.” For copies of the MitakshaiA exhibit the 
reading, adura-bAudhavam bandhu-sanniktshta eva. But the commentator BAlam- 
bhatta seems to have read, as the Dattaka mlmansa, bandhu-sannikfshtam (in the ac- 
cusative instead of the locative ;) tiiough be explain the terms a little differently and 
transpose them : ‘ should take a kinsman nearly related (bandhu-sannikfshtam), as a 
brother’s son or the like ; but, on failure of such, one whose kinsmen are not remote 
(adura-bandhavam) ; that is, any other person, whose father and the rest of liis relations 
abide in a near country and whose family and character are consequently known.’ The 
authors of the Kalpataru and RatnAkara read, like the scholiast of Vishnu, adure ban- 
dhavam asannikfshtam eva, and thus interpret the passage ‘ should take one whose 
kinsmen, namely his maternal uncle and the rest, are near, [and^ whose name and tribe, 
with other particulars, can therefore be ascertained ; or, for want of such kindred, §J 
even one wnose good or bad qualities are not known, [or one whose kinsmen are not 
at hand ; for his name and family may be ascertained by other sufficient proof.’ ||] 

" Announced his intention to the king.”] RAja or king, usually 8ignifyin|[ the 
sovereign, is here restricted, according to the remark of Nanda Panola, to the chief of 
the town or village. 

♦ Vasishtha, 15. 5, f Vasishtha, 15. 1—7. Sc© preceding quotations. 

J KAlika-purAna. c. antepenult. § Vivada-RatnAkara. || Vivada-RatnAkara. 

1 Strange, H. L. 94 : 2 Ibid. 109.- AU 
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14. Explana- 14. An nnremote kinsman.] Thus the adoption of 
tion of tiie text, one very distant by country and language, is forbidden. 

' 15. The same same [ceremonial of adoption*] should 

rules applicable to be extended to the case of sons .bought, self-given, 
adoption by pur- and made [as well as that of a son desertedf’] : for 
chase. &c. parity of reasoning requires it. 

16. The son bought (krita) is one who was sold by his father and 
16. Son bought; mother, or by either of them : excepting as before an 
described by only son or an eldest one, and supposing distress and 
Manu. equality of tribe. As for the text of Manu, He is 

called a son bought, whom a man, for the sake of having issue, pur- 
chases from his father and mother : whether the child be equal or un- 
equal to him,”:J:) it must be inter 2 )reted ‘ whether like or unlike in 
qualities not in class : for the author concludes by saying “ This law 
is propounded by me, in regard to sons equal by class. ”§ 


17. The son made (krtrima) is one adopted by the person himself, (a) 


17. Son made. 


who is desirous of male issue ; being enticed by the 
show of money and land, and being an orphan without 


iather or mother : for, if they be living 


he is subject to their control. 


ANNOTATIONS. 

“ In ihe middle of his dwelling.”] The sequel of VasislUha’s text is as follows. 
** But, if doubt arise, let him set apart [without initiation and with a bare maintenance] 
like a ^hdra, one whose kindred are remote. For ii is declared [in the Veda] Many are 
laved by one.”|| 

15. The same ceremonial ] Excepting the sacrifice or burnt offering. However, 
^even that is to be performed at the adoption of a sou self-given. Balam-bhat^a. 

4 16. As for the text of Manu, &c.] ^ulapini, on the other hand, expounds Ydjfia- 

valkva by Manu, and admits the inequality of tribe. ‘A child, sold by his father and 
mother, and received for adoption, is a son bought. He may be of dissimilar tiibe ; for 
the text [of Manu] expresses equal or unequal.”*!! ChandeQvara quotes the following 
discordant interpretations : ‘'Equal;” belonuing to the same ti ibe ; or, if that be not 
practicable, ‘one unequal, or not appertaining to the same tribe. So the Parijfita.** But 
ihe author of the Praka9a observes. Though the text express “ unequal,” yet a child of 
a superior tribe must not he taken as a son, by a man of inferior tiibe ; nor one of in- 
ferior class, by a man of a higher tribe. And the words “equal or unequal,” as inter- 
preted by Medhdtithi, are relat ive to similarity in respect of qualities.’ff 

17. The son made.] One bereft of father and mother and belonging to the same 
tribe with the adopter, and by him adopted, being enticed to acquiesce by the show of 
wealth, is a son made by adoption. Vi 9 veqvara in the Madana-Parijata. 

Tlic form, to be observed, is (his. At an auspicious time, the adopter of a son, 
having bathed, addressing the person to be adopted, who has also bathed, and to whom 
he has given some acceptable cliattel, says “ Be my son.” He replies “ I am become thy 
son.” The giving of some chattel to him arises merely from custom. It is not neces- 
sary to the adoption. Tue consent of both parties is the only requisite ; and a set form 
a speech is not essential. Rudradhai'a in the ^uddhiviveka(d). 


♦ Subodhinl. t Balam-bbatta. f Manu, 9. 174. § Yajnavalkya, 2. 134, Vide § 37. 
II Vasishtha, 15. 6 — 7- ^ Dlpakalikd on Yajhavalkya. 

tije Madana-pirijata, which gives the contrary interpretation. 

Vivada Eat2i4kara. 


See 1 Mori. Dig. 22.— jS'rf. 
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(^j See 1 Mori. Dig. 23.- 
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18. The son self-given is one, who, being bereft of father and 

Son ffiven abandoned by them [without cause,*] pre- 

• sents himself, saying “ Let me become thy son.” 


19. Son of a , received with a bride, is a child, 

pregnaut bride. who, being in the womb, is accepted when a pregnant 

,bride is espoused. He becomes son of the bridegroom. 


20. A eon deserted (apaviddha) is one, who, having been dis- 

20. Son desert- father and mother, is taken for adop- 

ed. tion. He is son of the taker. Here, as in every 

other instance, he must be of the same tribe with 
the adoptive father. 


ANNOTATIONS. 

18. The 8011 splf-»iven ] He, who, unsolicited, gives himself saying let mo be- 
come thy son,” is called a son self-given (svayandatia). Apararka- 

Here also it is requisite, that he belongs to the same tribe with his adoptive father, 
Viqveqvara in the Madana-P^rijata. 

“He who lias lost his parents, or been abandoned by them without cause, and 
offers himself to a man as his son, is called a son self-given.” Manu.f 

Being abandoned by his father and mother without any sufficient cause, such as 
degradation from class or the like : but merely inability to maintain him during a dearth, 
or for a similar reason. Vlramitrodaya. 

19. The son received with a bride.] If a woman be married while pregnant, the 
child born of that pregnancy is a son received with a bride (sahodha :) f>rovided the 
child were begotten by a man of equal class. Viqveqvara in the Madaua-Pcirijata, 

He is distinguished from the son of an unmarried damsel, because the conception 
preceded the betiothing of the mother ; and from the son of concealed origin, because 
the natural father is known. Then what difference is there? for the son of the unmar- 
ried damsel was conceived before troth plighted. True : yet there is a great difference, 
since one is born before marriage, and the other after marriage. This son received 
with a bride is a son of him who t^es the hand of the pregnant woman in marriage ; 
for tlie maternal gtandfathePs riirht is divested by his giving away the child with the 
mother. Nanda randita in the Yaijayanti on Vishnu. 

Since the bridegroom is specified as the adoptive father, the child does not belong 
to his natural father. Although the religious ceremony of marriage do not take place 
in the case of a pregnant woman, since a text of law restricts the prayers of the mar- 
riage ceremony to tlie nuptials of virgins, and forbids tlieir use io the instance of wo- 
men who are not virgins, as a practice which has become obsolete among mankind ; and 
it would be inconsistent with a passage of the Veda [used at the nuptial ceremony as a 
prayer] expressing “the virgin worships the generous in the form of fire;” nevertheless 
the term “marry” [in the text of Mauu J] intends a religious ceremony different from 
that but consisting of burnt offerings, and so forth, accoiding to the remark of tho. 
Katn^kara and the rest, Yachespati miejra in the ^'raddiia chintdmari. 

20. Discarded.] Abandoned : not for any fault, but through inability to maintain 
him, or because he was born under the influence of the stars ol the scorpion’s tail,§ or 
for any similar reason. BAlam-bhat,^a. 

. — ■■■ — I. — — —,.11, ,1.1.1 . I..... . ..I Mil L -'-' ' ' ■! II — 

* Balam-bhatj;a. t Manu, 9. 17b. J Manu, 9. 173. 

§ Tlie birth of a son, while the moon is near the stars of Mula (the scorpion’s tail), 
is dangerous to the father’s life, according to Indian astrology ; and, on this account^^ a 
son born under that influence is exposed or abandonedt if natural affection and bumaxutj 
do not overcome superstition and credulity. 
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HIKDtr' i.aw*book:s. 


21. Order in 21. Having premised sons chief And secondary, 
whieh these dif- the author explains the order of their succession to the 

ceeTL^^^inhert l^^^tage : “Among these, the next in order is heir 
tance : as dt^clared presents funeral oblations on failure of the pre- 

hy Ydjnavalkya. ceding.”* 

22. Of these twelve sons abovementioned, on failure of the first, 

22 Interpre- i*^sp6ctively, the next in order, as erfumerated, must 
tation of the text, considered to be the giver of the funeral oblation 

or performer of obsequies, and taker of a share or 
AUccessor to the effects. 

23. If there be a legitimate son and an appointed daughter, Manu 

23 An appoint- Propounds an exception to the seeming right of the 
eddau£;liter shares legitimate son to take the whole estate : “ A daughter 
with le^fitimate having been appointed, if a son be afterwards born, the 
son ; accordini? to division of the heritage must in that case be equal : since 
a passage of Manu. there is no right of primogeniture for the woman.”*|* 

24. So the allotment of a quarter share to other inferior sons, 
24. Others have when a superior one exists, has been ordained by Va- 

a quarter of a sish^ha : “ When a son has been adopted, if a legiti- 
share, as directed mate son be afterwards born, the given son shares a 
by Yasishtba. fourth part.” (a)]; Here the mention of a son given is 

ANNOTATIONS. 

Since that, of wbicli tiiere is no owner, is appropriated by sekure or occupation 
the child becomes son of him, by whom he is taken. Nanda Pandita in the VaijayantI 
on Vislupu. 15. 24- 

22. Of these twelve sons.] The various modes of adoption, added to the legiti- 
mate son by birth, raise the number of descriptions of sons to twelve, according to most 
authorities. That number is expressly affirmed by Manu,§ N4rada,|| 'Vasishtba,^ 
Vishpu,** &c. A passage is however quoted from Devala, asseiting the number of 
fifteen (“The descriptions of sons are ten and five,”) and Vrhaspati is cited as alleging 
the authority of Manu for thirteen : “ Of the thirteen sons, wlio liave been enumerated 

Manu in their order, the legitimate son and appointed daughter(5) are the cause of 
lineage. As oil is declared to be a substitute for liquid butter, so are eleven sons by 
adoption substituted for the legitimate son and appointed daughter.” Nnnda Pandita, 
in bis commentary on Vishqu, ‘observes, that ‘ the number of thirteen specified by 
Vfhaspati, and that of fifteen by Devala, intend sub divisions of the species, not dis- 
tinct, kinds : consequently there is no contradiction ; for those sub-divisions are also in- 
cluded in the enumeration of twelve-* It appears, however, from a comparison of texts 
specifying the various descriptions of sons, that the exact number (as indeed is acknow- 
ledged by numerous commentators and compilers) is thirteen ; including the son by a 

woman. Vide § 30. 

23. If there be a son and an appointed daughter.] So this passage is interpret- 
edky the commentators Vijvec vara and BAlam-bhatta. The original is, however, am- 
Viguous and might be explained * if there be a legitim'ite son and a son of an appointed 
daughter.* BSam-bhatfo remarks, that this can only happen where a legitimate son is 
Imm after the appointment of a daughter. 

24. So the allotmeut of a quarter share.] As the appointed daughter part icipates 
where there is a legitimate son ; so do other sons likewise partake. Suboduinf. 

* Ydjnavalkya, 2. 133. f Manu, 9. 134. J Vasishtha, 15. 8. § Manu, 9, 168. 

I NArada, 13. 44. f Vasishtha, 17. 11. ** Vishnu, 16. 1. 

(a) .So held VdAyyitm M^ppanar v, Niladdtchi JLmmil, I Mad. H. 0. Bep. 

(^) Sec 1 Strange, H. L. 74.--, 
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intended for ah indication of others also» as the son bo\ight> son made 
by adoption, and [son self-given* and] the rest : for they are equally 
adopted as sons. 

26. Kityayana 25. Accordingly K^tySyana says, If a legiti- 

dlota to them mate son be born, the rest are pronounced sharers of a 
JjSd Tey“be f provided they belong to the same tribe ; 
of equal class : hut, if they be of a different class, they are entitled to 

else, fuod and food and raiment only.’’ 
raiment only. 

26. The son of 26. ''Those who belong to the same tribe,” as 
the wife, a^d sons qq^ q { wife, the son given and the rest [name- 

made,' self^given bought, made, self-given and discarded,t] 

and discarded, are share a fourth part, if there be a true legitimate son ; 
ofequal class ; the but those, who belong to a different class, as the dam- 
datnsel[s son, the gel’s son, the son of concealed origin, the son of a preg- 
son of hidden on- bride, and the son by a twice married woman, 

^nt^Tride^, ^Tnd ^ fourth part, if there be a legitimate son ; 

sonofatwice-mar- but they are entitled to food and raiment only (a), 
ried woman, are of 
inferior rank. 

27. Exceptionable sons, as the son of an unmarried damsel, a son 

27 A passaffe concealed origin, one received with a bride, and a son 
of Vishnu, con- by a twice-married woman, share neither the funeral 
cerning these ex- oblation, nor the estate.” This passage of Vishi>u{ 
ceptionable sons, merely denies the right of those sons to a quarter 

share, if there be legitimate issue : but, if there be no 
legitimate son or other preferable claimant, even the 
child of an unmarried woman and the rest of the adoptive sons may suc- 
ceed to the whole paternal estate, under the text before cited (§ 21.) 

28. Manu allots 28. " The legitimate son is the sole heir of his 

to adopted sons, father’s estate ; but, for the sake of innocence, he 
a mere maiute- should give a maintenance to the rest.”§ This text of 

ANNOTATIONS. 

The mention of a son given.] This is according to the reading of the text as here 
cited and in the Vframitrodaya and Kamaldkara’s Vivada-Tcindava. But, ia the Kalpa- 
taru, Eatndkara, Chintamani, &o., that restrictive term is wanting : Sa chaturtha- 
hbaga-hhagf syat, instead of Chaturtha-hhaga-bhdgl syad dattakah, 

25. Sharers of a fourth part.] This reading is followed ia the Madana*Parijats, 
Vframitrodaya, &c. But the Kalpataru, Ratnakara and other compilations read 
third part.* Vide Jimuta-vahana. C. 10. § 18. 

2S< Applicable to a case where adopted son (namely the son given, &c.) are dilH* 
obedient.] It also relates to the damsel’s son and the rest : for they are declared en- 
titled to lood and raiment only, if there be legitimate issue ; and that must be supposed 
to be founded on the same authority with this text; but Manu has himself pro» 
pounded a fifth or a sixth part for the son of the wife, if there be ligitimate issued! Vi- 
ramitrodaya. 

* Balam-bha];ta. f Subodhinl and Parijdta. 

It is not found in the institutes of Vishnu ; but is dted from that author in tl^o 
Madana-par^dta and Viramitrodaya, as in this place. 

Manu, 9. 163. H Vide § 29. {a) See 1 Strange, H, 91— 
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ing to his relative 
merits. 


nance J aupposiug Manu must be considered as applicable to a case, 
their iasubordina- ^v^here the adopted sons (namely the son given and 

disobedient to the legitimate son and de- 
void of good qualities. 

29. Here a special rule [different from Kdty<iyana’s*] is pro- 
29 He assigns pounded by the same author (Manu) respecting the 

a fifth or a sixth son of the wife : " Let the legitimate son, when dividing 
P'irt to the son of the paternal heritage give a sixth part, or a fifth, of 
the wife : accord- the patrimon}^ to the son of the wife/’i* The cases 
ing to his relative m^ist be thus discriminated : if disobedience and want 

of good qualities be united, then a sixth part should be 
allotted. But, if one only of those defects exist, a fifth part. 

30. Manu, having premised two sets of six sons declares the first 

80 Two classes heirs and kinsmen ; and the last to be not 

of sons are distin- heirs but kinsmen ; The true legitimate issue, the son 
guished by Manu: of a wife, a son given, and one made by adoption,(a) a 
one inheriting son of concealed origin, and one rej ected [by his parents,] 
from collaterals, heirs and kinsmen. The son of an unmar- 

an t e 0 er no . woman, the son of a pregnant bride, a son bought, 

a son by a twice-married woman, a son self-given, and a son by a (ptidra 
woman, are six not heirs but kinsmen.'*! 

31. That must be expounded as signifying, that the first six may 

V f^ake the heritage of their father’s collateral kinsmen 

of the text. (sapindas and samanodakas) it there be no nearer heir; 

but not so the last six. However, consanguinity and 
the performance of the duty of offering libations of water and so forth, 
on account of relationship near or remote, belong to both alike. 

32. It must be so expounded ; for the mention of a given son in 
32. Confirmed the following passage is intended for any adopted or 

by a passage of succedaneous son. '' A given son must never claim the 
Manu. family and estate of his natural father(6). The funeral 


80. Two classes 
of sons are distin- 
guished by Manu: 
one inheriting 
from collaterals, 
and the other not. 


ANNOTATIONS. 

31. The first six may take the herifage of collaferal kinsmen : not so the 

kst six.] The sense of the two passages is, that, if there be no nearer collateral kins- 
man, the first six inherit the property ; but not the six last. SubodhinL 

However, consanguinity, &c.] Medhatithi interprets the text of Manu as signify- 
ing that * the last six are neitlier heirs nor kinsmen.* But that interpretation is cen- 
sured by Kulluka-bhatta ; and is supposed by the commentator on the Mitakshara to 
be here purposely confuted. 

32. The mention of a given son is intended for any adopted son.] The meaning, 
as here expressed, is this : the mention of a son given is in this p ace intended ic 
denote any succedaneous son. Consequenlly, since it appears from the text, that, adopt- 
ed sons have a right of inheritance ; but, according t o the opponent's opinion, it appears 
from another ftassage, that, they have not a right of succession ; it might be concluded 
from such a contraaiction, that the precepts have no authority ; tlieretore, lest the text 
become futile, the interpretation, proposed by us, is to be preferred. Subodhini. 

i^.i, ■■-■■■■- I I ■ I — ■ - 

* BMam-bhofta. t Manu, 9. 164. J Manu, 9. 169 — 160. 

(a) See 1 Strange, H. L. 98 ; 1 Mori. Dig. 308. — . 

(b) So held in SrUivdsa Avmngdr v. Kuppu Ayyangdr^ 1 Mad.H. C. 180, and ace 

Strange, H. L. 124, 125 : 1 Mori. Dig. 23, 24, 307 308.- ’ 
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oblation follows the family and estate : but of him, who has given away 
his son, the obsequies fail.”* 

e 1 

33. All, without exception, have a right of inheriting their 
33 gojjg of ther’s estate, for want of a preferable son : Snce a sub- 
descriptions may sequent passage (*' Not brothers, nor parents, but sons, 
inherit from the are heirs to the estate of the father, ’’"I" purposely affirms 

the succession of all subsidiary sons other than the 
true legitimate issue ; and the right of the legitimate son is propound- 
ed by a separate text The legitimate son is the sole heir of his 
father’s estate and the word heir” (d^yada) is frequently used to 
signify any successor other than a son. 


34;. Differences 
in the Older of 
enumeration re- 
conciled : as found 
in Vttsishtha, &c. 


34. The variation which occurs in the institutes 
of Vasish^ha and the rest, respecting some one in both 
sets, must be understood as founded on the difference 
of good and bad qualities. 


ANNOTATIONS. 

Of him, who has given away his son, the obsequies fail] This must be understood 
of the case where the giver has other male issue. Subodhiul. 

But, if he have not, then even that son is competent to inherit his estate and to 
perform his obsequies; like the son of two fathers (Sect. 10 § 1) : for a passage of 
^dtatapa directs Let the given son present oblations to Jiis adoptive parent and to 
his natural father, on the anniversary ot decease, and at Gaya, and on other occasions ; 
not, however, if there be other male issue.” This indeed can only occur where tlie natural 
father is bereft of issue after giving away his son : since, at the time of the gift, it is 
foi bidden to part with an only son (§ 11.) In this manner is to be understood the 
circumstance of a given son, as son of two fathers, conferring benefits on both. Bilam- 
bhatfa. 

If either the natural parent or the adoptive father have no other male issue, the 
dvytoush>Ayana or son of two fathers siiail present the funeral oblation to him and shall 
take his estate : but not so, ii there bo male issue. If both have legitimate sons, he offers 
an oblation to neither, but takes the quarter of a share allotted to a legitimate sou of 
his adoptive father. Vyavahura-maynkha, 

33. The word heir” is frequently used.] An instance is cited in the text. It 
is part of a passage, of which the sequal has not beeu found. The words are let him 
compel the heirs to pay.” 

34. The variation, which occurs in Vasishtha, &c.] Mfinu, declaring the appointed 
daughter equal to the legitimate son, includes her under legitimate issue, § and proceeds 
to define the remaining ten succedaneous sous, II But Vasish^ha states the appointed 
daughter as third in rank wliich is a disagreement, in the order of enumeration. Ths 
same must be understood of other institutes of law which are here omitted for fear 
of prolixity. How then is the succession of the n^•xt in order on failure of the preoed- 
ing reconcileable ? The author proposes this difficulty with its solution. Lhs notion 
of the mode of reconciling it is this : Mauu, declaring that the first set of six sons by 
birth or adoption is competent to inherit fiom collateral kinsmen on failure of nearer 
heirs, but not so the second set, afterwards proceeds to deliver incidentally definitions 
of those various sons. It appears therelore to be a loose enumeration, and not one 
arranged with precision. Accordingly Mann, in saying Let the inferior in order takO 

•■*'***’^*"- ^ I - - r ■ _ . I 1. -rii ii---r r ■ ■ -r 1 I— rj. . - i ■ — 

* Manu,9. 14!2. -j- Manu, 9. 185. J Vide § 28. 

^ Manu, 9. 165. || Manu, 9. 166—178. IT Vasishtha, 17. U. 

** As Yishpu 16. 2—37. N4rada, 13^ 44—45. Devala, &o# 
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36. But the assimment of the tenth place to the son of an ap- 
35. And in pointed daughter, in Gautama's text, is relative to one 
Gautama. differing in tribe. 

36. The following passage of Manu, " If, among several brothers 
of the whole blood, one have a son born, Manu pro- 
nounces them all fathers of male issue by means of 
that son is intended to^forbid the adoption of others 
if a brother's son can possibly be adopted (a). It it is 
not intended to declare him son of his uncle : for that is 
inconsistent with the subsequent text ; “ brothers likewise and their 
sons, gentiles, cognates, 


86. A nephew 
should be adopt- 
ed rather than a 
stranger or a dis- 
tant relation. 


37. The fore- 
going rules of fili- 
ation are restrict- 
ed to persons of 
the same tribe. 


37. The author next adds a restrictive clause by 
way of conclusion to what had been stated : “ This 
law is propounded by me in regard to sons equal by 
class.'’i 


38. Not being 38. The maxim is applicable to sons alike by 

applicable when class, not to such as differ in rank, 
the rank diners. 


89. Some adop- 
tive sons are how- 
ever included, 


39. Here the damsel's son, the son of hidden origin, 
the son received with a bride, and a son by a twice- 
married woman, are deemed of like class, through their 


ANNOTATIONS. 

the heritage,”^ does not limit this very order, but intends one different in some res- 
pects : and the difference is relative to good and bad qualities. The same method must 
be used with the variations in other codes. Moreover, what is ordained by Yajnavalkya 
is consistent with propriety. For the true legitimate son and tbe son of an appointed 
daughter are both legitimate issue and consequently equal. The son of the wife, a son 
of hidden origin, the son of an unman ied damsel, and a son by a twice-married woman, 
being produced from the seed of the adoptive father or from a soil appertaining to him, 
have the preference before tlie son given and the rest. The son received with a bride, 
being produced from soil which the adoptive father accepts for his own, is placed in the 
second set by the authority of the text [or because the mother did not appertain to the 
adoptive father at the time when the child was begotten. ||] The whole is therefore 
unexceptionable. Subodhini. 

36. That is inconsistent with tlie subsequent text.] It is incompatible with a 
pjwsage of Y^ynavalkya declaratory of the nepheVs right of succession after brothers. 
jFor, if be be deemed a son, because all the brethren are pronounced fathers of male 
issue by means of the son of a brother, he ought to inherit before all other heirs, such 
as the father and the rest, [who are in that passage preferred to him.] Subodhini. 

Tbe principle of giving a preference to the nephew, as the nearest kinsman, in the 
selection of a person to be adopted, is carried much further by Nanda paqdita in the 
Dattaka-mim5.nsd : and, according to the doctrine there laid down, the choice siiould 
fallen the next nearest relation, if there be no brother’s son; and on a distant relation, 
in default of near kindred : but on a stranger, only upon failure of all kin. See § 13. 

39. They are not within the definition of tribe.] For Ydjfiavalkya, having des- 
ibed the origin and distinctions of the tribes and classes, [viz. the Murdhdvasikta 


♦ Manu, 9. 182. f Yajilavalkya, 2. 136, Vide infra. C. 2. Sect. 1. § 1. 

Ydjnavalkya, 2. 134. § Manu, 9. 184. (| Bdlam-bha^|a. 

See 1 Strange, H. L. 84: 1 Mori. Big, 18.— Arf. 
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though not natural father, but not in their own characters ; for 

of tribe within the definition of tribe and class. 

40. Since issue, procreated in the direct order of the tribes, as 

40. Legitimate MtirdhSvasikta and the rest, are comprehended 

issue, of a mixed under legitimate issue, it must be understood, that, on 

class, inherits be- failure of these also, the right of inheritance devolves 
fore adoptive sons, 


41. But the son by a ^tidrd wife, though legitimate, does not 
41 But the whole estate, even on failure of other issue. 

idr4»s son is re- Thus Manu says, “ But, whether the man have sons, 
siriciedtoatenth, or have no sons, [by his wives of other classes,] no 
by a passage of niore than a tenth part must be given to the son of 

the 9fidr^.”* 


42. Whether he have sons,” whether he have male issue of a 
42 I t r t regenerate tribe ; “ or have no sons,” or have no issue 

lion of the text! such a tribe ; in either case, upon his demise, the 

son of the wife or other [adoptive son,] or any other 
kinsman [and heir,] shall give to the Qfidrd»’s son, no more than a 
tenth part of the father’s estate. 


43. The son of 
the Kshatriyd or 
Vai<jya wife in- 
herits in default 
of issue by a 
BrAhmani. 


43. Hence it appears, that the son of a Kshatriya 
or Vai 9 yS wife takes the whole of the property on 
failure of issue by women of equal class. 


ANNOTATIONS. 

Ambashfcha, Nishada, Mahtshya, Ugra and Karana :] adds “This rule conceros the 
children of women lawfully married. f Viramitrodaya(^). 

Since these, [viz. the damsel’s son and the rest) are bastards ; born either in for- 
nication or adultery, their exclusion from class, tribe, &c. has been ordained in the first 
book on religious observances. Subodhini. 

41. No more than a tenth part.] ^ Is not this wrong ? for it has been declared, 
that the ^^ddri’s son shall take a share in a distribution among sons of various tribes 
(Sect. 8. § 1) ; but it is here directed, that he shall have a tenth part. No : for the 
four shares of the Brahmapt’s son, with three for the Kshatriyd’s cnild, make seven ; 
and, with two for the Vai9yd’s offspring, make nine : adding that to one for the 
SOD, the sum is ten. Thus there is no contradiction ; for, in that instance also, his 
participation for a tenth part is ordained : and the whole is anexceptionabie. Subodhini. 

43. Hence it appears.] It so appears from the text of Manu above cited (§ 41) 
Balam-bhafcta. 

(i) The son of a Brahmana by a Kshatriya is a mUrdKdoankta ^ or wdrddhdbhishikta 
by a Vai^ydr is an ambashtha or vaidya and by a (}Mdtd, is a Nishada or p^ra^ava. The 
son of a Kshatriya by a Vaifya is a MAhtshya, by a ^udra is an ugra. A karapa is the 
son of a Vaipya by a (Judra. See Manu, x. 8, 9 ; Yajnavalkya, 1, 91, 92. — JSd^ 

* Manu, 9. 154. t Ydjfiavalkya, 1. 93. 
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SECTION XIL 


Rights of a son hy a fermle slave, in the case of a C^draJs estate. 


1. In the in- 
stance of a Cu. 
dra’s property, nis 
son oy a female 
slave inherits or 
participates ; con- 
formably to a 
passage of Y&jha- 
valkya. 


1. The author next delivers a special rule con- 
cerning the partition of a Qhdra^s goods. " Even a son 
begotten by a (ptidra on a female slave, may take a 
share by the father’s choice. But, if the father be 
dead, the brethren should make him partaker of the 
moiety of a share : and one, who has no brothers, may 
inherit the whole property, in default of daughter’s 
sons.*'(a)* 


2. The son, begotten by a Q^dra on a female slave, obtains a 
2 Internreta- father 8 choice, or at his pleasure. But, 

tion of the text. demise off] the father, if there be sons of a 

wedded wife, let these brothers allow the son of the 
female slave to participate for half a share : that is, let them give him 
half [as much as is the amount of one brother’s^] allotment. However, 
should there be no sons of a wedded wife, the son of the female slave 
takes the whole estate, provided there be no daughters of a wife, nor 
sons of daughters. But, if there be such, the son of the female slave 
participates for half a share only. 


3. From the mention of a place, [it follows, that] 

3 Bat the sou begotten by a man of a regenerate tribe 


df a regenerate 
man by a female 
alave has a main- 
tenance only. 


on a female slave, does not obtain a share even 
by the father s choice, nor the whole estate after 
his demise. But, if he be docile, he receives a simple 
maintenance(6). 


ANNOTATIONS. 

1. "In default of daughter’s sons.”] Some interpret this * on failure of daughters, 
and m default of their sons.* Balw-bhatfa. 

* Yijnavalkya, 2. 131 — 135. f Balam-bhatta. f Subodhinl and Billam-bhafft. 
(a) Sec 1 Mori. Dig. 310: 7 Moo. 1. A. Ca. 35, 37. 49.— A’tf. 

(i) See 1 Strange, H. L. 70; 2 Ibid. 65, 70, 71 ; 1 Mori. Pig. 438.-^, 
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CHAPTER II. 
SECTION I. 


Right of the widow to inherit the estate of one, who leaves no 

male issue. 


1 ipijg 1* That sons, principal and secondary, take the 

of collateral sue- heritage, has been shown. The order of succession 
cessioa is next among all [tribes and classes*] on failure of them, is 
considered. next declared. 


2. ‘‘ The wife, and the daughters also, both parents, brothers 
9. Passage of likewise, and their sons, gentiles, cognates, a pupil, 
T&jfiavalkya on and a fellow student : on failure of the first among 
that subject. these, the next in order is indeed heir to the estate of 
one, who departed for heaven leaving no male issue. This rule extends 
to all [persons andf] classes.*X<^)+ 


3. Interpreta- 
tion of it. 

The heir of a 
person, who 
leaves no male 
issue, is the first 
in succession, 
according to the 
enumeration in 
the text. 


o. xj-c, niiu no son 

descriptions abovestated (C. 1. Sect. 11.) is one having 
* no male issue.' Of a man, thus leaving no male 
progeny, and going to heaven, or departing for another 
wond, the heir, or successor, is that person, among such 
as have been here enumerated, (viz. the wife and the 
rest,) who is next in order, on failure of the first men* 
tioned respectively. Such is the construction of the 
sentence. 


4. This rule, or order of succession, in the taking of an inheritance, 
4. The rule is must be understood as extending to all tribes, whether 
the same in all the MfirdhSvasikta and others in the direct series of 
tribes and classes, the classes, or Slita and the rest in the inverse order ; 
and as comprehending the several classes, the sacerdotal and the rest. 


ANNOTATIONS. 

2. " Brothers likewise.”] This is understood by Balam-bbat{a as signifying both 
brothers and sisters. 

“ And their sons.”] BdUm-bhafta understands the daughters of brothers, as well 
as their sons. 

3. Such is the construction of the sentence.] The commentator B^am-bhatta 
disapproves the reading which is here followed. The difference is, however, immateriaL 

* Subodhiul. t Subodhinl,&c. J Yajhavalkya, 2. 136— 137. 

(a) See 1 Mori. Dig. 319 : 1 Moo. I. A. Ca 



LAW-B06KS. 


5. In the first place, the wife shares the estate. ‘‘ Wife'' (patni) 
5. The widow signifies a woman espoused in lawful wedlock ; con- 
is first entiUed to formably with the etymology of the term as implying 
the succession. a connexion with religious rites(a). 


6. Passage of 
Menu, 

Yishnu, 


6. Vrddha-Manu also declares the widow’s right to the whole 
estate. “ Tlie widow of a childless man, keeping un- 
sullied her husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and ob- 
tain [his] entire share.”* Vfhad-Vishnu likewise or- 
dains it : “ The wealth of him, who leaves no male 
issue, goes to his wife ; on failure of her, it devolves on daughters ; if 
there be none, it belongs to the father ; if he be dead, it appei*tains to 
, the mother.”*!* So does Kfityiyana : ‘‘ Let the widow 

a yayana, succeed to her husband's wealth, provided she be 

chaste ; and, in default of her, the daughter inherits if unmarried. (6) 
And again, in another place : “ The widow, being a woman of honest 
family, or the daughters, or on failure of them the father, or the mother, 
or the brother, or his sons, are pronounced to be the heirs of one who 

and Ythasoati male issue.”§ Also, Vfhaspati : Let the 

concur in this.^ ^ deceased man, who left no male issue, take 

his share, notwithstanding kinsmen, a father, a mother, 
or uterine brethren, be present.” 


ANNOTATIONS. 

5. Conformably with the etymology.] A rule of grammar is cited in the text: 
viz. Piniiii, 4. 1. 35. 

The author of the Subodhinl remarks, that the meaning of the grammatical rule 
cited from P^ini is this: Patni ‘ wife* anomalously derived from Pati ‘hu8Daud,*ia 
employed when connexion with religious rites is indicated ; for they are accomplished 
by ner means, and the consequence accrues to him. The purport is, that a woman, law- 
fully wedded, and no other, accomplishes religious ceremonies : and therefore one es- 
poused in lawful marriage is exclusively called a wife (patni.) Although younger wives 
are not competent to assist at sacrifices or other religious rites, if an eldest wife exist, 
who is not disqualified ; still, since the rest become competent in their turns, on failure 
of her, or even during her life, if she be afilicted with a lasting malady or be degraded 
for misconduct, they possess a capacity for the performance of religious ceremonies : 
and here such capacity only is intended. Or else marriage may be exclusively meant 
by religious rites : for offerings are made to deities at that ceremony ; and such also is 
a sacrifice or solemn rite. Thus likewise, a woman lawfully espoused, and no other, is 
a wife (patni.) 

* See a note on this passage in Jimuta-vahana, Ch. 11. Sect. 1. § 7. 

t Vishnu, 17. 4 — 7. J Vide infra. Sect. 2. § 2. 

§ In the Viramitrodaya, this is cited as the text of a different author ; but the com- 
mentator on the Mitakshara treats it as a further passage from the author before cited. 

(a) See 1 Mori. Dig. 313 : 1 Stra. hi,— Ed. 

ijti) When A had two wives, B and C, and B predeceased A, leaving three daugh- 
ters, and C survived A and was childless, it was held by the Madras High Court that 
C succeeded to A’s property in preference to the three daughteis, Perammil v. Venku- 
l*Mad. H. C. Rep. 223.- 
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7. Passages,Adverse to the widow’s claim, likewise occur(a). Thus 

7 Ofclicr texts, has stated the succession of brothers, thotigh 

of a contrary im- ^ wife be living *, and has directed the assignment of 
p(>rt, cited from a maintenance only to widows. “ Among brothers. If 
Narada, any one die without issue, or enter a religious order 

let the rest of the brethren divide his wealth, except the wife’s sepa- 
rate property. Let them allow a maintenance to his women for Hfe, 
provided these preserve unsullied the bed of their lord (6). But, if they 

behave otherwise, the brethren may resume that allow- 
’ anoe.”* Manu propounds the succession of the fa- 

ther, or of the brother, to the estate of one who has no male of&pring : 

Of him, who leaves no son, the father shall take the inheritance, or 
the brothers. ’’f He likewise states the mother’s right to the succes- 
sion, as well as the paternal gi’andmother’s : “ Of a son dying childless, 
the mother shall take the estate : and, the mother also being dead, the 
Oaukh father’s mother shall take the heritage.”! 

^ ’ also declares the successive rights of brothers, and of 

both parents, and lastly of the eldest wife : " The wealth of a man, who 
departs for heaven, leaving no male issue, goes to his brothei*s. If there 
. / be none, his father and mother take it : or his eldest 

an a yayana. K^tydyana too says, “ If a man die separate 

from his co-heirs, let his father take the property on failure of male 
issue ; or successively the brother, or the mother, or the father’s mother.” 


8. The application of these and other contradictoiy passages is 
thus explained by Dhare^vara: ‘The rule, deduced 
8. Dhare 9 vara's from the texts [of Y^jhavalkya, &c.§], that the wife 
mode of reconcil- take the estate, regards the widow of a separated 

e con r c t^^^ther : and that, provided she be solicitous of autho- 
rity for raising up issue to her husband(c). Whence is 


ANNOTATIONS. 

8. And other contradictory passages.] Alluding to the texts of Gautama and 
Devala subsequently quoted. B^lam-bhajta. 

The rule deduced from the texts.] Trom those of Ydjfiavalkya (§ 2.), Vtddha- 
Manu, Vishnu, Kdty^yana and Vthaspati (§ 6.) Subodhinl, &c. 

“ If she seek offspring.”] The particle (v4) is understood by the author, by 

whom the passage is here cited, in the conditional sense, as appears from the interpre- 
tation of tne text in the next paragraph (§ 9.) ; according to the remark of the com- 
mentators on the M!it4kshari. Bat tite scholiast of Gautama takes it in its usual dis- 
junctive sense : and the text is differently interpreted by the author of the Mit4ksliar4 
himself (§ 18.) 


♦ N^reda, 13. 25 — 26. t Manu, 9. 185. Vide Sect. 4. § 1. 

! Manu, 9. 217. Vide Sect. 4. § 2. and Sect. 5. § 2. § SubodMnl. 

(а) See 1 Mori. Dig. 316, 3 Ib. UB.-Bd. 

(б) See infra. 5§ 20, 28 : 2 Str. H. L. 297, 310.— 

(<?) In Vara^iperumdl Udaiyan v. Ardandri Udai^m the Madras High Court 
held that on the death of an undivided Hindu without leaving mide issue his property^ 
unless previously disposed of, devolved on his surviving co-paroeners, and that his 
widow was only entitled to maintenance (1 Mad. H. C. Hep. 412). But see the 
judgment of the P. C. in Kattama Nauchear v. The Rajah of Shiva gunga 30th Nov. 
1863.- 


mmm * law-books. 


role for 
widow’s sue- 
cession coDOsms 
tho widow of m 
BOpanted brot)^ 
seeking to raise 
ug_ of,pmg to 

This is oonfirm- 
ed by GsoUnia. 

naaocie, and by 
the widow of 


it infemd, that a widow succeeds to the estate, pro- 
vided she seek permission for raising up issue, but not 
independently of this consideration ? From the text 
above cited, Of him, who leaves no son, the father 
shall take the inheritance and other similar passages 
[as Nilrada’s, fec.+J For here a rule of adjustment and 
a reason for it must be sought ; but there is none other. 
Besides it is confirmed by a passage of Gautama : '‘Let 
kinsmen allied by the funeral oblation, by family 
descent from the same patriarch, shai’e the heritage ; or 
a childless man, if she seek to raise up offspring to 


10. Confirmed 
by passages of 
ManiLwhich shew 
that tne property 
goes to the son 
borne by the 
widow. 


9. ‘ The meaning of the text is this : person, connected by a com- 

9 Inter reta- oblation, by race, or by descent from a patriarch, 

tion of the**tSct. ' share the effects of one who leaves no issue : or his 

widow takes the estate, provided she seek progeny.* 

10. ' Manu likewise shows by the following passage, that, when 
a brother dies possessed of separate property, the wife’s 
claim to the effects is in right of progeny, and not in 
any other manner. “ He, who keeps the estate of his 
brother and maintains the widow, must, if he raise U] 
issue to his brother, deliver the estate to the son.*’[ 
So, in the case of undivided property likewise, the same 
author says, " Should a younger brother have begotten 

a son on the wife of his elder brother, the division must then be made 
equally : thus is the law settled.”|| 

11. ' Vasishtha also, forbidding an appointment 
to raise up issue to the husband, if sought from a co- 
vetous motive (" An appointment shall not be through 
covetousness ;”1[) thereby intimates, that the widow’s 
succession to the estate is in right of such an appoint- 
ment, and not otherwise.’ 

12. ' But, if authority for that purpose have not 
been received, the widow is entitled to a maintenance 
only ; by the text of NSrada : Let them allow a 
maintenance to his women for life.”** 


11. Yasish^ba 
also hints, that 
the widow’s 8uc> 
cession is in con- 
templation of her 
issue- 

13. Elseshehas 
a maiotenance 
only; according to 


ANNOTATIONS. 

10. "Must deliver the estate to the son.”] It is thus shown, that a 

rated brother is meant ; else, if there had been no partition, he could uot have separate 
property. In the text subsequently cited, it appears from the direction for making the 
division equally, that the case of an unseparated co-heir is intended. Since there eould 
be no partition, if he were already separated. Subodhini. 

11. The widow’s succession is in right of anoli an appointment.] A widow, who 
bas accepted authority for raising up issue to her husband, has the right of succession 
to bis estate ; but no other widow has so. Yiramitrodaya. 

, 1 V., , _ _ . . 

• Matm, 9. 186. Yidc supra. § 7. t Bilam-bhatka. 

OaxiUoai, 28. 19 — 20. Vide infra. § 18. J Manu, 9. 146. || Manu, 9. 120. 

Yssishfcha, 17. 48. Narada, 13. 26. Vide supra. § 7. 
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13. ‘ The same (it is pretended) will be subsequently dedai^ by 

13. A passage contemplative saint : “ And their childless wives, 
ef conducting themselves aright, must be supported ^ t)ut 

supposed to bear such, as are unch^te, should be expelled ; and so, itt** 
tbe same import. deed, should those, who are perverse.”* 


inapt to inherit 
wemth, sitice it is 
designed for reli- 
gious uses. 


14. " Moreover, since the wealth of a regenerate man, is designed 

14. Women are religious uses, the succession of women to such pro- 
perty is unfit ; because they are not competent to the 
performanceof religious rites, (a) Accordingly, it has been 
declared by some author, “ Wealth was produced for 
the sake of solemn sacrifices : and they, who are in- 
competent to the celebration of those rites, do not particmate in the 
property, but are all entitled to food and raiment.” Eiches were 
ordained for sacrifices. Therefore they should be allotted to persons 
who are concerned with religious duties and not be assigned to women, 
to fools, and to people neglectful of holy obligations.” 

15. That is wrong : for authority to raise up issue to the husband 

15. Dh^re9va- neither specified in the text, (*' The wife and the 
ra*s argument daughters also, &c.”"f‘) nor is it suggested by the pre- 

8.— 14.) refut- mises. Besides, it may be here asked ; is the appoint- 
ment to raise up issue a reason for the widoVs suc- 
cession to the property 1 or is the issue/ borne by her, the cause of her 
succession ? If the appointment alone be the reason, it follows, that she 
has a right to the estate, without having borne a son ; and the right 
of the son subsequently produced [by means of the appointmentt] does 
not ensue. But, if the offspring be the sole cause [of her claim,§] the 
wife should not be recited as a successor : since, in that case, the son 
alone has a right to the goods. 

16. But, it is said, women have a title to property, either through 

16 His obiec- husband, or through the son, and not otherwise. 

tions obviated. That is wrong : for it is inconsistent with the follow- 
ing text and other similar passages. What was 


a 


ANNOTATIONS. 

13. The same (it is pretended) will be declared.] Here the particle kil a indicates 
disapprobation ; as in the example ‘ Ah ! wilt thou [presume to] 6ght.* For this pas- 
sage of YAjfiavalkya will be expounded in a different sense. So the expression * by 
some author’ (§ 14.) is intendea as an indication of disrespect. Hence the insertion of 
the passage so cited, in this argument, does not imply an acknowledgment of it as 
original and genuine. Subodhinf. 

14. It has been declared by some author.] The passage here cited is not con- 
sidered as authentic ; and no authority is shown for that and the following text. 
BAlani-bha^ta. 

15. And the right of the son subsequently produced does not ensue.] Which is 
inconsistent with the enunciation of his right of succession, as one of the twelve des- 
criptions of sons, preferably to the widow and other heirs. Subodhini and Bulam- 
bhatta. 

16. That is wrong: for it is inconsistent with the following text.] Admitting 
the restriction, that women obtain property through their hosban^ or M>n8 only, st'" 

* TAj^ayalkya, 2. 143. t § 2, . t B41am-hhatj:t. § B^lam-bhs^ta. 

(a) See 1 Strange, H. L. 135. — Ed, 
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given before the nuptial lire, what waa presented in the bridal proces- 
sion, what has been giyea in token of affection, what has been received 
by the woman from her brother, her mother, or her &ther, are deaioini- 
nated the sixfold property of a woman/'* 

17. Besides, the widow and the daughters are announced as sue- 
17. An incon- lessors (§ 2 ), on failure of sons of all descriptions. Now 

Bifttency in by here affirming the right of a widow, who has been 
his interpretation appointed to raise up issue, the right of her son to suc- 
shown. eeed to the estate is virtually affirmed. But that 

had been already declared : and therefore the wife ought not to be 
mentioned under the head [of succession to the estatej] of one who 
leaves no male issue. 

18. But, it is alleged, the right of a widow, who is authorized to 
18 His expla- raise up issue to her husband, is deduced from the text 

nation of Gauta- 
ma’s text (§ 8.) 
proved to be erro- 
neous. 

The right inter* 
pretation of it 
stated. 

A chaste "wi- 
dow’s succession 
is expressly af- 
firmed : and an ap- 
pointment to raise 
up issue is con- 
demned. 


of Gautama : Let kinsmen allied by the funeral obla- 
tion, by family name, and by descent from the same 

f )atriarch, share the herit^e ; or the widow of a child- 
ess man : and she may either [remain chaste, or may] 
seek offspring.''^ This too is erroneous : for the sense, 
which is there expressed, is not ‘ if she seek to obtain 
offspring, she may take the goods of one who left no 
issue but ' persons allied by the funeral oblation, by 
family name, and by descent from the same patriarch, 
share the effects of one who leaves no issue ; or his 
widow takes his estate : and she may either seek to 
obtain progeny, or may remain chaste.' This is an in- 
struction to her, in regard to her duty. For the particle (y6) ' or,' de- 
noting an alternative, does not convey the sense of ‘ if.’ Besides it is 
fit, that a chaste woman should succeed to the estate, rather than one 
appointed to raise up issue, reprobated as this practice is in the law as 
wml as in popular opinion. The succession oi a chaste widow is ex- 
pressly declared : ‘‘ The widow of a childless man, keeping unsullied 
her husband’s bed, and persevering in religious observances, shall pre- 


ANNOTATIONS. 

that restriction does not bold good universally, since women’s right of property is de- 
clared in other instances. Subodhinf. 

17. The wife ought not to be mentioned.] She ought not to be here mentioned 
lest it should be thought a vain repetition. Subodhinl. 

18, She may either seek to obtain progeny.] The author proposes two modes of 
conduct for a woman whose husband is deceased. Ope is, that she should seek offspring, 
or endeavour to obtain male issue under an authority for that purpose. The term va 
(either, or,) in this place does not signify * if ;’ but indicates an alternative and that im- 
plies an opposite case ; and the opposite case is the second mode of conduct, which, 
though pot expressly stated in the text, must, by force of the particle vi, in its usual 
di^unctive acceptation, be opposite to the desire of obtaining progeny by means of an 
appointment to raise up issue ; and this is consequently determined to be the duty of 

* Menu, 9. 19A 

Vide f 8. The text is here translated according to the commentator’s interpre- 
tation. 
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sent his funeral oblation and obtain his entire share.”* And au- 
thority to raise up issue is as expressly condemned by Manu : By re- 
generate men no widow must be authorized to conceive by any o&er, ; 
for they, who authorize her to conceive by another, violate the 
val 


19. But the text of Vasishtha An appointment shall not be 

19. Proper in- through covetousness;”]: must be thus interpreted: 
terprctationofthe 'if the husband die either unseparated from his co- 
text of Vasi8li|:ha parceners or reunited with them, she has not a right 

to the succession ; and therefore an appointment to 
raise up issue must not be accepted for the sake of securing the suc- 
cession to her offspring.* 

20. As for the text of N^rada, “ Let them allow a maintenance 

20. And of tlie women for life ;**8 Since re-union of parceners 

passage of Narada had been premised (in a former text, viz. “ The shares 
(§ 12.) of re-united brethren are considered to be exclusively 

theirs;” II) it must be meant to assign only a maintenance to their 
childless widows. Nor is tautology to be objected to that passage, the 
intermediate text being relative to reunited parceners Among bro- 
thers, if any one die without issue, &c.”1[) F or women’s separate pro- 
perty is exempted from partition by this explanation of what had been 
before said ; and a mere maintenance for the widow is at the same 
time ordained. 


21. The text of 
Yrijfiavalkya (§ 
13.) also will be 
explained in a dif- 
ferent sense. 


21. The passage, which has been cited, Their 
childless wives, conducting themselves aright, must 
be supported ;”**will be subsequently shown to intend 
the wife of an impotent man and so forth.f-f- 


ANNOTATIONS. 

chastity. The meaning therefore is this : two modes of conduct are here prescribed; 
either she must seek male issue by means of an appointment for that purpose, or she 
must remain chaste. Subodhinl, 

19. Therefore an appointment must not be accepted.) Considering, that she 

has not herself a right to the estate, she ought not to seek an authority for raising up 
issue, from covetousness, with the view that the wealth may go to her progeny, as it 
cannot belong to herself. Subodhinl. 

20. Nor is tautolo^ to be objected.] On the ground, that both passages 
convey the same import. For, in explaining what had been before said, the two several 
passages convey two distinct meanings : namely, that the women's separate property is 
not to be divided ; and that a maintenance only is to be granted to them. What had 
been before said, is not all which is afterwards declared ; that it should be charged with 
tautology. The text “Among brothers, if any one die without issue,” is an explanation 
of the preceding one (“ The shares of reunited brethren are considered to be exclusively 
theirs.”) The close of it, “ except the wife's separate property,” is a declaration of her 
property being indivisible ; and the subsequent passage (“ Let them allow a mainte- 
nance to his women for life”) contains a separate injunction, BAlam-bha^ta. 

♦ Vide § 6. t Manu, 9. 64. Vide C. 1. Sect. 10. § 8. J Vide § 11. 

^ § Narada, 13. 26. Vide § 12. II Narada, 13. 24. 

IT NArada, 13. 26. See Jimuta-v^hana, Cb, 11. Sect. 1. § 48. 

Vide supra, f 13. tt Sect. 10* § 15. 
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22. As for the argument, that the wealth of a regenerate man ie 
22. Dhcire 9 - designed for religious uses ; and that a woman’s sue- 

yara's argument cession to such property is unfit, because she is iK)t 
of women’s inapt- competent to the performance of religious rites ; that is 
ness to inherit (§ wrong *, for, if every thing, which is wealth, be in- 

It^^ls^shown to f^iided for sacrificial purposes, then charitable dona- 
te inconsistent tions, burnt offerings, and similar matters, must remain 
with passages of unaccomplished. Or, if it be alleged, that the appli- 
Tajfiayalkya, Gau- cableness of wealth to those uses is uncontradicted, 
tama, and Manu. since sacrifice here signifies religious duty in general ; 
and charitable donations, burnt offerings and the rest are acts of religi- 
*ous duty : still other purposes of opulence and gratification, which are 
to be effected by means of wealth, must remain unaccomplished ; and, 
if that be the case, there is an inconsistency in the following passages 
of YiijSavalkya, Gautama and Manu. "" Neglect not religious duty, 
wealth or pleasure, in their proper season.”* “ To the utmost of his 
power, a man should not let morning, noon or evening be fruitless, in 
•respect of virtue, wealth and pleasui*e.”i' “ The organs cannot so effectu- 
ally be restrained by avoiding their gratification, as by constant know- 
ledge [of the ills incident to sensual pleasure. ”J] 

23. Besides, if wealth be designed for sacrificial uses, the argu- 
23. And is in- ment would be reversed, by which it is shown, that 

tjompatible with the careful preservation of gold [inculcated by a pas- 
tlie reasoning of sage of the VedaiJ] Let gold be preseiwed,” is intend- 
ihe Mimaijisa. religious ends, but for human purposes. 


24. Women 
•might inherit, 
though wealth 
were designed for 
religious uses. 


24. Moreover, if the word sacrifice import religi- 
ous duty in general, the succession of women to estates 
is most proper, since they are competent to the per- 
formance of auspicious and conservatory acts [as the 
making of a pool or a garden, &c.||] 


ANNOTATIONS. 

92. Sacrifice here signifies religious duty in general.] The relinquishment of a 
thing, with the view to its appertaining to a deity, is a sacrifice (yaga) or cousecration of 
the thing. The same design, terminated by casting the thing into the flames, is a burnt 
offering (homa) or holocaust. Tlie conferring of property on another by annulling a 
orevious right, is a gift (dAua) or donation. Such is the difference between sacrifice, 
burnt-offering and donation. Subodliini. 

‘'In their proper season.”] This part of the text was wanting in the quotation of 
it, as here exhibited : but me passage, as it is read in its proper place, by the Mitak- 
ahara, Apararka and the ijipakalikii, contains the words swake kale * in their proper 
season.’ 

23. The argument would be reversed.] The reasoning here alluded to occurs in 
the Mfmilnsil ; and is the 12th topic of the 4th section of the 3d cliapter. The pas- 
sage of the Veda, which is there examined, and the initial words of which are quoted iu 
the text, enjoins the careful preservation of gold, lest it lose its bjightness and be 
tarnished. The question, raised on it, is whether the observance of the precept be 
essential to the efficacy of sacrifice or serve only a human purpose ; and the result of the 
Teasoning is, that the precept affects the person, and not the sacrifice. This reasoning 
is considered by the author to be incompatible with the notion, that wealth is intended 
solely for sacrificial uses. 

♦ YAjflavalkya, 1. 115. f Not found in Gautama’s institutes. 

Manu, 2. 96. partially quoted in this place. § Bdlam-bhptta. !| 
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25. Thongh ' NSrada, which declares the de- 

lieldin thraldom, pendence of women, (“ A woman has no right to in- 
they are capable dependence,”*) is not incompatible with their aooep- 
of property. tance of property ; even admitting their thraldom (a). 

26. How then are the passages before cited Wealth was pro- 

26. Right in- duced for, the sake of solemn sacrifices, &;c.” -f) to be 

terpreiatioii of understood ? The answer is, wealth, which was ob- 

passages befor6 tained [in charity J] for the express purpose of defray- 
cited (§ U). 

ing sacrifices, must be appropriated exclusively to that 
use even by sons and other successors. The text intends that : for 
the following passage declares it to be an offence [to act otherwise,] 
without any distinction in respect of sons and successors. He, who, 
having received articles for a sacrifice, disposes not of them for that 
purpose, shall become a kite or a crow.§ 

27. It is said by KSty^yana Heirless property goes to the 

27. A passage deducting however a subsistence for the females 

of Katyayana as- as well as the funeral charges : but the goods belong- 
signs a subsist- ing to a venerable priest, let him bestow on venerable 
ence to females, priests.” Heirless property,” or wealth which is with- 

^ succeed to it " goes to the king,” be- 
for want of heirs, comes the property of the sovereign ; ‘‘ deducting 
Interpretation however a subsistence for the females as well as the 
of the text. funeral charges that is, excluding or setting apart a 

sufficiency for the food and raiment of the women, and as much as may 
be requisite for the funeral repasts and other obsequies in honour of the 
late owner, the residue goes to the king. Such is the construction of' 
the text. An exception is added : but the goods belonging to a vene- 
rable priest,” deducting however a subsistence for the females as well as 
the charges of obsequies, ' let him now bestow on a venerable priest.’ 


28. This relates to women kept in concubinage : for the term 

28. It; relates to employed is females” (yoshid.) The text of Nurada 
concubines ; and likewise relates to concubines ; since the word tliere 
so does a sirnilar used is woman” (stri.) Except the wealth of a Brah- 

mana(c) [property goes to the king on failure of heir.] 


text of Ndrada. 


ANNOTATIONS. 

27. “ Let him bestow on venerable priests” * let him bestow on a venerable 

priest.’] The commentator, B41am-bhaj:ta, considers as a variation in the reading of the 
text, the subsequent interpretation of it, ‘ let him bestow on a venerable priest 
(jrotriy^yopapadayet in place of (jrotriyebhyas tad arpayet. He remarks, however, that 
the singular number is used generically. 

28. The text relates to concubines.] Or ( o twice-married women and others 

not considered as wives espoused in lawful wedlock. Bcilam-bhatta. 

♦ K4rada, 13. 31. t § 14. t Bdlam-bha^a. 

§ This is a passage of Mann according to Bcilam-bhatta ; and a text of the same 
niport, but expressed in other words, occurs in his institutes, 11. 25. 

(a) See 1 Strange, H. L. 135. — Ed^ [b) See 1 Mori. Dig. 311. — Ed, 

(<?) And even in the case of a Br^hmana his estate, when he dies without heirs 
escheats to the Crown as the Sovran power in British India, The Collector of Metsuli- 
pafam v. Nefrrainupah^ 8 Moo. I, A. Ca 500. — Ed, 
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But a king, who is attentive to the obligations of duty, should give a 
maintenance to the women of such persons. The law of inheritance 
has been thus declared.*’* 

29. Bat here 29. But since the term “ wife” (patni) is here 

(§ S) the wife’s employed, (§ 2.) the succession of a wedded wife, 

right of succession who is chaste, is not inconsistent with those pas- 
is declared. 

30. Therefore the right interpretation is this : when a man, who 

30 If her hus- separated from his co-heirs and not re-united with 

them, dies leaving no male issue, his widow [if chastet] 
takes the estate in the first instance (a). For partition 
had been premised ; and re-union will be subsequently 
considered. 

31. It must be imderstood, that the explanation, proposed by 

21 Crfkara’s others, restricting [the widow's succession] 

• • jh . « 


baud was separat 
ed from his co- 
heirs and not re- 
united. 


opinion refuted. 
He supposes the 
widow’s succes- 
sion to be restrict- 
ed to the case of 
a small property. 
But she takes a 
share, though 
there be sons. 


to the case of a small (6) property, is refuted by this 
[following argument, j] If there be legitimate sons, it 
is provided, whether partition be made in the owner’s 
life-time or after his decease, that the wife shall take 
a share equal to the son’s. “ If he make the allotments 
equal, his wives must be rendered partakers of like 
portions.”^ And again : “ Of heirs dividing after the 
death of the father, let the mother also take an equal 
share.” j| Such being the case, it is a mere error to say, that the wife 
takes nothing but a subsistence from the wealth of her husband, who 
died leaving no male issue. 

32. But it is argued, that, under the terms of the texts above cited, 
32. She does kis wives must be rendered partakers of like portions;” 

and, ‘‘ let the mother also take an equal share ;”) a 
woman takes wealth sufficient only for her maintenance. 
That is wrong : for the words '' share” or portion,” 
and equal” or like,” might consequently be deemed unmeaning. 


uot take merely 
euou^li for her 
subsistence. 


ANNOTATIONS. 

31. It is a mere error to say, that the wife takes nothing but a subsistence.] If 
the wife share a portion equal to that of a son, not an allotment sufficient only for her 
support, both when the husband is living, and after his decease, though sons exist ; 
more especially should it be affirmed, that she obtains the whole wealth of her husband, 
who leaves no male issue : and thus,, since the widow’s succession to the whole estate is 
established by reasoning a fortiori, the assertion, that she obtains no more than food 
and raiment, is erroneous. Besides, since the wife’s participation with a son, who is 
entitled to take a share of the estate, or, if there be no other son, the whole of it, has 
been expressly ordained, it is fit that she should, on failure of male issue, take the 
wealth of her childless husband being separate from his co-heirs. Subodhini. 

S2. For the words share” and eq^oal” might consequently be deemed umnean- 
ing.] These terms are common ly^employed to signify ‘ portion* and ‘ parity.’ By aban- 
doning their own signification without sufficient cause, they would appear unmeau- 
ing. Subodhini 


* Nirada, 13. 61—52. f BAlam-bhafta. f Ibid. 

§ 0. 1. Sect. 2. § 8. II C. 1. Sect. 7. § 1. 

(a) See 1 Strange, H. 270. 272, (Jb) See 1 Strange, H. L. 
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33. Or suppose, that, if the wealth be great, she takes pi?ecisdy 
33. Nor a sub- ®i^ough for her subsistence ; but, if small, she receives 
sistence if the ^ share equal to that of a son. This again is wrong : 
estate be l^irge^ for variableness in the precept must be the conse* 
Md a share if it quence. Thus, if the estate be considerable, the texts 
be smau. above cited, his wives must be rendered partakers of 

like portions and “ let the mother also take an equal share ;”) 
assisted by another passage Let them allow a maintenance to his 
women for life § 12.*] suggest an allotment adapted for bare support. 
But, if the estate be considerable, the same passages indicate the assign- 
ment of a share equal to a son’s. 


illustrated by rea- 
soning quoted 
from the Mimam- 
sa. 


34. Thus, in the instance of the Ch^turm^sya sacrifices, in the 

34 Argument disquisition of the [Mim^ms^] on the passage dvayoK 

pranayanti ;f where it is maintained by the opponent, 
that the rules for the preparation of the sacrificial fire 
at the Soma-yaga extend to these sacrifices ; in conse- 
quence of which the injunction not to construct a 
northern altar (uttaravedi) at the Vai^vedeva and ^unasiriya sacrifices, 
must be understood as a prohibition of such altar ; [which should else 
be constructed at those sacrifices, as at a Soma-y^ga but it is answer- 
ed by an advocate for the right opinion, that it is not a prohibition of 
that altar as suggested by extending to these sacrifices the rules for 
preparing the sacrificial fire at the Soma-yfi.ga, but an exception to the 
express rule prepare an uttara-vedi at this sacrifice [viz. at the Chatur- 
mSsya :’’] it is urged in reply by the opponent, that variableness in the 
precept must follow, since the same precept thus authorizes the occa- 
sional construction of the altar, with the reference to a prohibition of it, 
at the first and last of the [four] periods of sacrifice, and commands the 


ANNOTATIONS. 

33. Variableness in the precept must; be the consequence.] If the passage above 
cited (§ 31.), assisted by another passage (§ 12.), ordain the widow's receipt of a suffi- 
ciency for her support, at the time of m^ong a partition with the sons, whether her 
husband, who was wealthy, be then alive or dead ; but ordain her taking of a share 
equal to that of a son, if her husband possess little property ; then a single sentence, 
once uttered, is in one case dependent [on a different passage, for its interpretation,] 
and not so in another instance. Consequently, since it does not retain an uniform im- 
port, there is variableness in the precept. Subodhini. 

34. In the instance of the Chaturmdsya sacrifices.] These are four sacrifices 

performed on successive days, according to some authorities ; but in the months of 
Ashadha, Kartika and Phdlguna, according to others. They are severally denominated 
Vaii^vedeva, Varuna-praghasa, ^unaslrlya. Tlie oblations consut of 

roasted cakes (purod^sa) ; and, at the second of them, two figures of sheep xn^e of 
ground rice. The cakes are prepared in the usual manner, consisting of ground rice, 
kneaded with hot water, and lormed into lumps of the shape of a tortoise : the^ are 
roasted on a specified number of potsherds (kap^a) placed in a circular hole, which con- 
tains one of the three consecrated fires perpetually maintained by devout 3r4bmai;ia8. 

In the disquisition on the passage dvayoE pranayanti.] Part of a passage of the 
Veda, which is the subject of a disquisition in the Mlmamsfi, and which gives n^eto it. 
This is the ninth (or, according to one mode of counting, the seventh) topic in the 
third section of Jaimini's seventh chapter. See Jimuta-vahana. Ch, 11. Sect. 5. 

... - ■ - - - ' ■ - 


* Subodhini and Balam-bhatta. 


t Mimins^, 7. 3. 9 . 
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construction of it at the two middle periods, independently of any other 
maxim : but it is finally shown as the right doctrine, for the very pur- 
pose of obviating the objection of variableness in the precept, that the 
prohibition of the altar at the first and last of the periods of sacrifice is 
a recital of a constant rule ; and that the injunction, prepare the 
uttara-vedi at this sacrifice,” commands its construction at the two 
middle periods (namely the Varuna-praghSsa and ^akamedha) with a 
due regard to that explanatory recit^. 


35. As for the doctrine, that, from the text of Manu Of him, 
35 Another leaves no son, the father shall take the inheri- 


exposition of the 
texts of Manu, 
pankha and Nara- 
da proposed. 


tance, or the brothers,”*) as well as from that of Cankha 
The wealth of a man, who departs for heaven, 
leaving no male issue, goes to his brothers. If there 
be none, his father and mother take it : or his eldest 
wife/’t) succession of brothers, to the estate of one who leaves no 
male issue, is deduced ; and that a wife obtains a sufficiency for her 
support, under the text “ Let them allow a maintenance to his women 
for life this being determined, if a rich man die, leaving no male 
issue, the wife takes as much as is adequate to her subsistence, and the 
brethren take the rest (a) ; but, if the estate be barely enough for the 

support of the widow, or less than enough, this text 
The wife and the daughters also ;”§) is propounded, 
on the controverted question whether the widow or 
the brothers inherit, to show, that the first claim pre- 
vails. This opinion the reverend teacher does not 
tolerate : for he interprets the text, Of him who leaves 
no son, the father shall take the inheritance, or the bro- 
thers I as not relating to the order of succession, since it declares an 
alternative ; but as intended merely to show the competency for inherit- 
ing, and as applicable when the preferable claimants, the widow and the 
rest, fail. The text of ^ankha too relates to a re-united brother. 


It. is condemned 
by Viijvarupa, who 
interprets other- 
wise the text of 
Manu, (§ 7 ;) and 
that of Cankha 
(§7;) 


ANNOTATIONS. 

Since the same precept authorizes the occasional construction of the altar.] Since 
one precept commands it at a Chaturmasya sacrifice, and another forbids it at. two of 
the periods of that sacrifice ; the injunction, contrasted with the prohibition, seems to 
imply an option in this case ; but, not being contrasted with any other rule, it becomes 
a cogent precept in the instance of the two other periods : and thus the rule, being 
cogent in one case and not in the other, is variable in its import and effect. 

35. On the controverted question whether the widow or the brothers inherit,] 
Whether the widow inherits, as provided by Narada ; or the brothers succeed conform- 
ably with the texts of Manu and ^^nkha. Bdlam-bbatta. 

^is opinion the reverend teacher does not tolerate.] Meaning Vitjvarupa. Su- 
bodhinl and Bdlam-bhatta. 

The text of Qankha relates to a re-united brother.] It relates to the case of a bro- 
ther, who, after separation, becomes associated with his co-heirs, from affection or any 
other motive. Subodhiui. 

* ‘Vide § 7. t Ibid. f Narada. Vide § 7. 

§ lajfiavalkya. Vide § 2. || Maniu Vide § 7. 

(a) httColUctoT of Uasulipatam y. Cavaly Fencata Narrainapah, 8 Moo. I. A. 

Ca. 514,— ”^ 
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36. Besides it does not appear either from this passage [of Y5j- 
havalkya* * * § ] or from the context, that it is relative to 
an inconsiderable estate. If the concluding sentence 
On the failure of the first among these, the next in 
order is heir ;t be restricted to the case of a small pro- 
perty, reference to another passage, in . two instances 
(of the widow and of the daughters,) but relates to 
wealth generally in the other instances (of the father 
and the rest,) the consequent defect of variableness in 
the precept (§ 33.) affects this interpretation. 


36. The pas- 
sage of Yajiiaval- 
kya cannot be 
taken as relating 
to a small estate 
in one instance ; 
•i’nr>A it must re- 
jiiifC to "Wealth 
generally in ano- 
ther case. 


37. It appears 
from a passage of 
H^rtta, that a 
widow, suspected 
of incontinency, 
has a maintenance 
only ; but other- 
wise inherits the 
whole property. 


37. '' If a woman, becoming a widow in her 
youth, be headstrong, a maintenance must in that case 
be given to her for the support of life.”J This passage 
of H^rlta is intended for a denial of the right of a 
widow suspected of incontinency, to take the whole 
estate. From this very passage [of HSritag], it appears 
that a widow, not suspected of misconduct, has a right 
to take the whole property. 


38. With the same view, Qankha has said “ Or his eldest wife.’* 
38 This serves (§ eldest by good qualities, and not supposed 

to explain a pas- likely to be guilty of incontinency, she takes the whole 
sage of fankh^ wealth ; and, like a mother, maintains any other head- 
(§ 70 strong wife [of her husband.] Thus allis unexceptionable. 


39. Therefore it is a settled rule, that a weddeiL- wife, being 
chaste, takes the whole estate of a man, who being 
39. Conclusion, separated from his co-heirs and not subsequently re- 
united with them, dies leaving no male issue(a). 


* Subodhiul. f Vide § 2. 

J In the Vivada-chintaraaui this passage is read without the conditional particle : 

viz. “ A woman is headstrong : but a maiutenance must ever be given to her ” 

§ B41am-bhatta. 

(a) See 1 Strange, H. L. 134 : 1 Mori. Dig. 279, 316, 318 ; 8 Moo. I. A. Ca, 543 
Sibhoo SUg^'yTirthse Singh N, W. P- 420. — Ed, 
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5, It must not be supposed, that this relates to the appmntied 
5. An appoint- daughter : for, in treating of male issue, she and her 

ed ^tighter is not son nave been pronounced equal to the legitiiiiate son 
meant. f ‘ Equal to him is the son of an appointed daughter/’^ 

or the daughter appointed to be a son.t) 

6. By the import of the particle " also'* (Sect. 1. § 2.) the 
6 The daudi daughtei^*s son succeeds to the estate on &lure of 

tor’s son^ inhente daughters. Thus Vishiiu says, If a man leave neither 
on failure of son, nor son’s son, nor [wife, nor femalej] issue, the 
daughters; as dc- daughter’s son shall take his wealth. For, in regard 
Vishnu, ^ obsequies of ancestors, daughter’s sons are con- 
and by Manu. sidered as son’s sons.”§ Manu likewise declares, ** By 
that male child, whom a daughter, whether formally appointed or not, 
shall produce from a husband of an equal class, the maternal grand- 
father becomes the grandsire of a son’s son : let that son give the funeral 
oblation and possess the inheritance.” (a) || 

SECTION III. 


Right of the Parents. 


1. Next both 
parents inherit. 


1. On failure of those heirs, the two parents, 
meaning the mother and the father, are successors to 
the property. 

2. Although the order, in which parents succeed to the estate, 
2. First the do not clearly appear [from the tenor of the text ; 
luotber ; and af- Sect. 1. § 2.] since a conjunctive compound is declared 
ter her the father, to present the meaning of its several terms at once ;ir 
and the omission 01 one term and retention of the other constitute an 


ANNOTATIONS. 

5 . For, in treating of male issue, she and her son have been pronounced, Ac.] Since 
she has been noticed while treating of male issue, the introduction of her in this place 
would be improper* Subodbini. 

6. The daughter’s son succeeds to the estate on failure of daughters.]} According 
to the commentary of Bilam-khat^, the daughter's daugbter(^) iunerits lo default of 
daughter’s sons. He grounds this opinion, for which however there is no authority in 
Vijfiane^vara’s text, upon the analogy, which this author has admitted in another case, 
between the succession to a woman’s separate property and the inheritance of the pater- 
nal estate. (Vide § 4.) 

2. Although the order ^ not clearly appear.] It is declared, that the two 

parents are successors to the pro^rty, if there oe no daughter nor daughter’s son. 
since the term (pitarau) * parents’ is formed by omitting one and retaining the other 

♦ C. 1. Sect. 11. § 1. t C. 1. Sect. 11. § 3. ^ 

$ Not found in Vishnu’s institutes ; but cited under his name in the Smtti-ehandriJd. 

II Manu, 9. 136. % Vdrtika, 1. on PAvini, 9. 2. 20. 

(«) See 1 Mori. Pig. 258, 319, 325.— 

(If) Sec 1 MorL Dig. 326 ; 1 Strange, H. L. 139,—. 
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exce^on* to that [complex expression ;] yet, as the word " mother’ 
stands first in the phrase into . which that is resolvable, and is first in 
the regular compound (mat&pitarau) " mother and father,-)- when not re-, 
duced [to the simpler form pitaraa ‘parents’] by the omission of one 
term and retention of the other ; it follows from the order of the terms 
and that of tlie sense which is thence deduced, and according to the 
series thus presented in answer to an inquiry, concerning the order of 
succession, that the mother takes the estate in the first instance(a) *, 
and, on failure of her, the father. 

3. Jhe mother 3. Besides the father is a common parent to 

Ji nearest to her other sons, but the mother is not so : and, since her 

therefore iiAer^t ; propinquity is consequently greatest, it is fit, that she 
conformably with should take the estate in the first instance, conforma- 

ANNOTATIONS. 

member of a complex expression (mother and father;) shall <hey conjointly take the 
estaie, or severally P ana is the order of succession option d, or fixed and regulated? 
The author replies to these questions. Subodhini. 

A conjunctive compound is declared, &c.] A compound term is formed, as direct- 
ed by PAaini and his commentators,^ when two or more nouns occur with the import of 
the conjunction ‘ and,’ in two of its senses (viz. reciprocation and cumulation. §) This 
is limited by the emendatory rule of Katyayana to the case where the sense conveyed 
by each word is presented at once : while the same terms, connected in a phrase by the 
conjunction copulative, would present the sense of each successively. 

The omission of one term and retention of the other constitute an exception.] 
When the word pitf ‘ father’ occurs with niatr * mother,* it may be retained and the 
other be rejected. This is an exception to the general rule of composition. It is op- 
tional ; and the regular form may be retained in its stead. Ex. Pitarau ‘ two parents 
or MatApitarau ' mother and father.* Panini, 1. 2. 70. and 2. 2. 29. — 34., 

The word mother stands first in the phrase into which that is resolvable.] The 
compound term, whether reduced to the simpler expression or retaining its complex 
form, is resolvable into the phrase mXik cha pitA cha ‘ both tlie mother and the father.’ 
This, however, is only the customary order of terms, not specially enjoined by any rule 
of syntax. 

Is first in the regpilar compound*] Conformably with one of Katyay ana’s emenda- 
tory rules on PAnini’s canon for the collocation of terms in composition. (2. 2. 34.) 
That rale requires the most revered object to have precedence : and the example of the 
rule, as given in PAtanjali’s MahabhAshya and VAmana’s KAsikA-vttti, is this very com* 
poiiud term mAtApitarau ‘ mother and father.’ The commentators, Kaiyata and Kara* 
datta, assign reasons why a mother is considered to be more venerable than a father. 

It follows, from the order of the terms.] The compound term matapitarau ‘ mother 
and father,’ as well as the abridged and simpler expression piiarau ‘ parents,’ is resolva- 
ble into the same phrase mAta cha pitA cha ‘ both the mother and the father.’ Thus, 
in every form of expression, * mother’ stands first. Hence the author infers, that the 
mother’s priority in regard to succession to wealth is intended by the text (Sect. 1 . § 2*) 

3. The fathpr is a common parent to other #ns.] The mother is, in respect of 
song, not a common parent to several sets of them : and her propinquity is therefore 
more immediate, compared with the father's. ^ But his paternity is common ; since he 
may have sous by women of equal rank with himself, as well as children by wives of the 

♦ Paniui, 1. 2. 70. t Vartika, 3. on PAijiui, 2. 2. 34. 

Vide infra. Sect. 1 1. § 20. 

§ See Piotionary of Amara, Book 3. Chap. 4. Sect. 28. Verse *2, 

See 1 Mori Pig. 321.- 
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the nearest 

4. Nor is the claim in virtue of propinquity restricted 

4. That text kinsmen allied by funeral oblations t but, 

though it speak contrary, it appears from this very text, f§ 3.) that the 
Oi Sapindas.isnot rule of propinquity is effectual, without any exception, 
restricted to them, (sam^nodakas) kindred connected by 

libations of water, as well as other relatives, when they appear to have 
a claim to the succession. 

5. Therefore, since the mother is the nearest of the two parents, it 

5 Conclusion iHost fit, that she should take the estate. But, on 

failure of her, the father is successor to the property. 


SECTION IV. 

Rlijht of the Brothers. 

1. Next to the 1- On failure of the father, brethren share the 

parents, tlie bro- estate(a). Accordingly Manu says, “ Of him, who leaves 
thers inherit. lio son, the father shall take the inheritance of the 

brothers.''^ 

ANNOTATIONS. 

Kshatriya and other inferior tribes ; and his nearness is therefore mediate, in compari- 
son of tue mother’s. The mother consequently is nearest to her child ; and she suc- 
ceeds to the estate in tlie first instance, since it is ordained by a passage of Manu, that 
the person, who is nearest of kin, shall have the property, oubodliini. 

5. On failure of her, the father is successor to the property.] The commentator, 
Bilam-bhafta, is of opinion, that the father should inherit first and afterwards the mo- 
ther; upon the analogy of more distant kindred, where the paternal line has invariably 
the preference before the maternal kindred ; and upon the authority of several express 
passages of law. Nanda Pandita, author of commentaries on the Mitaksharii and on the 
institutes of Vishnu, had before maintained the same opinion. But the elder commen- 
tator of the Mitaksliar^, Vi 9 ve 9 vara-bha):ta has in this instance followed the text of his 
author in his own treatise entitled Madana-Parijata, and has supported Vijfidneqvara’s 
argument both there and in his commentary named Subudhinl. Aiuch diversity of opi- 
nion does indeed prevail on this question. maintains, that the fainer and 

mother inherit together : and the great majoriiy of writers of eminence (as Apararka 
and Kamalakara, and the authors of the Bintti-chandnkd, Madana-ratna, Vyavah^ra- 
mayfikha, &c.) gives the father the preference before the mother. Jlmuta-vahana and 
Baghunandana have adopted this doctrine. But Viichespati>mi 9 ra, on tlie contrary, 
concurs with the Mitakshar4 in placing the mother before the fatlier ; being guided by 
an erroneous reading of the text of Vishnu (Sect. 1. § 6.), as is remarked iu the Virami- 
trodaya. The author of the latter work proposes to reconcile these coutradictioiiB by a 
personal distinction. If the mother be individually more venerable thau the father, 
she inherits ; if she be less so, the father takes the inheritance. 

1. Brethren.] The commentators, Nanda Paridita and B5,lam-bhatfcfl, con'^idcr 
this as intending * brothers and sisters,* in the same manner in which “ parents” have 
been explained ‘ mother and father,* (Sect. 3. § 2.) and conformably with an express 

- - - - - ■ . - r- — — ' ■■ I I II in. I I I 

* MAnu, 9, 187. t Manu, 9. 186. Vide Sect. 1. § 7. 

{a) Set* 2 Strange II. L. 243 ; 1 Moil^ 323, 444!—, 


passage of bly with the text “ To 

tance next belongs.”* 


sapinda, the i 

j 



HINDU' 


It yb been aavued by Db&regvara, that. ‘ under the foUowing 

2. Dhfaeora- of Mann, “ Of a son dying cluldfeas, tie mot^^ 

m the estate ; and, the mother also b^ngoeaa, 

prior riffbt of the the &Uier*s mother shall take the heritage even 
peteni^ grand- while the &ther is living, if the mother be dead, the 
mother ; on the father’s mother, or in other words the paternal grand- 

Sw of Manur^ mother, and not the father himself, shall take the suc- 
* cession : because wealth, devolving upon him, may go 
to sons dissimilar by class ; but what is inherited by the paternal 
grandmother, goes to such only as appertain to the same tribe : and 
therefore the paternal grandmother takes the estate.' 

3. The holy teacher [Vi^varhpaf] does not assent to that doc- 
trine : because the heritable right of sons even dissi- 
milar by class has been expressly ordained by a pas- 
sage above cited : The sons of a Brdhma^a, in the 
several tribes, have four shares, or three, or two, or 
one/’J 

4. But the passage of Manu, expressing that " The 
property of a Brdhmana shall never be tsQcen by the 
king,"§ intends the sovereign, not a son [of the 
owner'by a woman of the royal or military tribe]. 


3. But that is 
contradicted by 
ViQvarupa; citing 
another passage of 
the same author. 

4. A text of 
Maniu excluding 
the king, intends 
the sovereign not 
the Kshatriya. 


ANNOTATIONS. 

rule of grammar (Pai^i, 1. 2. 68.)(<j) They observe, that the brother inherits first : and, 
in his default, the sister. This opinion is controverted by Kamal&kara and by the 
author of the Yyavahara-mayfikha* 

2. It has been argued by Dhareqvara.] It had been shown (Sect. 3), that the 
father inherits on failure of the mother. But that is stated otherwise by different au- 
Uiors. To refute the opinion maintained by one of them, the author reverts to the 
sufajoct by a retrospect analogous to the backward look of the lion. Subodliiui and 
Bimm-bna^(a. 

Because wealth, devolving on him, may go to sons dissimilar.] The meaning is 
this : if the succession be taken by the father^ the property becomes a paternal estate, 
and may devolve on his sons whether belongmg to the Mfirddh4vasikta |^or another 
mixtH] tribe or to his own class. But, if it be taken by the grandmother, it becomes a 
matermd estate and devolves on persons of the same tribe, namely her daughters ; or 
sttocessively, on failure of them, her daughter’s sons, her own sons, and so forth. Su- 
bodhini and Balam-bha(^a« 

4. Intends the sovereign, not a son.] It does not prohibit the succession of a 
Brihmana’s son bv a Kshatriya wife, denonunated king as being of his mother’s tribe, 
which is the royal or military one. But it relates to an escheat to the sovereign. 
Therefore it is not an exception to the ]^sage cited in the preceding paragraph ; and 
Yi 9 varfipa ^8 reasoning holds good, that ^ jDhdreqvara’s objection would he valid, if there 
were any harm in the ultima^ succession of sons dissimilar by class. But that is not 
the case. On the contrary, they are expressly pronounced by the text here cite^ to be 
partakers of inheritance.’ Subodhinf. 

^ddanu, 9. 217. Yide Sect. 1. f 7. f The name is supplied by the Subodhinf. 
i Yajfiavalkya, 2. 126. Yide supra. C. 1. Sect. 8. § 1. 

f Manu, 9. 189, Yide infra. Scot. 7. § 5. |1 BJOam-bhaffa. 

{cr) See 1 Mori. Pig. 325, 326.— j 
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A 

6* Axaong brothers, such, as are of the whole blood, tidce iiie in- 

5. The whole heritance in the first instance, under the text before 
blood inherits cited: "To the nearest sapin da, the inheritance next 
first ; as nearest belongs Smce those of the half blood are remote 

through the difference of the mothers. 

6. Jf there be no uterine (or whole) brothers^ 
those by different mothers inherit the estate. 

7. On failure of brothers also, their sons share 
the heritage in the order of the respective fathers. 


€w Kex.t the half 
Uood. 

7. After bro- 
thers, nephews 
inherit in like 
manner. 


8. In case of competition between brother? and nephews, the 

8. They do not nephews have no title to the succession : for their 

share with their right of inheritance is declared to be on failure of bro- 
nncles. thers [" both parents, brothers likewise, and their 

sons.” Sect. 1. § 2.f ] * 

9. However, when a brother has died leaving no male issue [nor 

9. But they take other nearer heir,J] and the estate has consequently 
a share which had devolved on his brothers indifferently, if any one of 
vested in their them die before a partition of their brother’s estate 

takes place, his sons do in that case acquire a title 
through their father : and it is fit, therefore, that a share should be 
allotted to them, in their father’s right, at a subsequent distribution of 
the property between them and the surviving brothers. 


ANNOTATIONS. 

6. If there be no uterine (or whole) brothers, those by different mothers inherit.) 
The author of the Yyavah&ra-mayfikha censures the preference here given to tlw bro* 
thers of the half blood before the nephews, being sons of brothers of the whole blood. 

7. Their sons share the heritage.] Including, say Nanda Pacdita and Balam- 
bhatj:a, the daughters as well as the sons of brothers, and the sons ^d daughters of 
sisters. This consequently will comprehend all nephews and nieces. 

In the order of the respective fathers.] In their order as brothers of the whole 
blood, and of the half blood. B41am>bbat^a. 

By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 8.}, the 
distribution of shares shall be made, through allotments to their respective fathers, and 
not in their own right, whether there be one, two, or many sona of each brother. Su** 
bodhinl. 

That is wrong ; for the brethren had not a vested interest in their brother’s wealth 
before their decease ; and property was only vested in the nephews by the owner’s de- 
mise. Mlam-bha(t& 

- - - ' ' 

♦ Manu, 9. 187. Yide Sect. 3. § 3. t Subodhinl and Bklam-bhi^j^ 

i B41am-bhatta. 
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SECTION V. 


Sticcession of kindred of the same family name : termed Ootraja, 

or gentiles. 


1. If there be not even brother’s sons, gentiles share the estate. 

1. Next to the Gentiles are the paternal grandmother and relations 
nephew, t he kin- connected by funeral oblations of food and libations of 
dred are heirs. water. 

2. In the first place the paternal gi'andm other takes the inheri- 

2. Tirst the pa- tance. The paternal grand motlier’s succession imme- 

ternal grandoio- diately after the mother, was seemingly suggested by 
ther. ^ the text before cited, “ And, the mother also being 

dead, the father’s mother shall take the heritage 
no place, however, is found for her in the compact series of heirs from 
the father to the nephew : and that text (‘' the father s mother shall 
take the heritage”) is intended only to indicate her general compe- 
tency for inheritance. She must, therefore, of course succeed immedi- 
ately after the nephew ; and thus there is no contradiction, 

8. On failure of the paternal grandmother, the (gotraja) kinsmen 

3. Jfext the pa- sprung from the same family with the deceased and 

ternal graudfa- (sapinda) connected by funeral oblations, namely the 
ther. paternal grandfather and the rest, inherit the estate. 

For kinsmen sprung from a different family, but connected by funeral 
oblations, are indicated by the term cognate (bandhu Sect. 6.) 

4. After him, the 4. Here, on failure of the father’s descendants, 

uncles and their heirs are successively the paternal grandmother, 

the paternal grandfather, the uncles and their sons (a). 

ANNOTATIONS. 

1. Gentiles.] Gotraja or persons belonging to the same general family (gotra) 
distinguished by a common name : these answer nearly to the Gentiles of the Koman 
law. 

2. She mast, therefore, of course succeed.] Some copies of the’ MitaksharR read 
this passage d^erently. The variation is noticed in the commentary of Balam-bhatta, 
viz. ‘ She succeeds, after the preceding claimants, if tl)ey be dead,* uparitana-mttit- 
nantaram instead of ntkarshe tat sutanantaram. The commentary remarks, that the 
•preceding (uparitana) claimants* are the father and the rest down to the brother*8 son. 

3. On failure of the paternal grandmother the paternal grandfather.] Balam- 

hhatta insists, that the grandfather inherits before the grandmotiier, as the father be- 
fore the mother. See Section 3. 
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5, On failure of the paternal grandfather’s line, 
the paternal great-gi*andmother, the great «*grand£Bktiier, 
his sons and their issue, inherit. In this manner must 
be understood the succession of kindred belonging to 
the ^me general family and connected by funeral, 
oblations. 

annotationsT^ 

5. In this manner must, be understood the succession of kindred.] The Subodhinl, 
commenting on the first words of the following section, carries the enumeration a little 
further : viz. ^ the paternal great-grandfather’s mother, great-grandfather’s father, great- 
gtandfather’s brothers and their sons. The paternal great-grandfather’s grandmother, 
great-grandfather’s grandfather, great-grandfather’s uncles and their sons. The same 
aualogy holds in the succession of kindred connected by a common libation of water.’ 

The scholiast of Vishnu, who is also one of the commentators of the Mxtdksharii, 
states otherwise the succession of the near and distant kindred, in esLpounding the pas- 
sage of Vishnu “ If no brother’s son exist, it passes to kinsmen (bandhu ;) in their de- 
fault it devolves on relations (sakulya) where Balam-bhaj^ fa, on the authority of a 
reading found in the Madana-ratna, proposes to transpose the terms bandhu and sakulya ; 
for the purpose of reconciling Vishnu with Yajnavalkya, by interpreting sakulya in the 
sense of gotraja or kinsmen sprung from the same family. Nanda Pandita, preserving 
the common reading, says * kinsmen (bandhu) are sapindas ; and these may belong to 
the same general family or not. First those of the same general family (sagotra) are 
heirs. They are three, the fatlier, paternal grandfather, and great-grandfatuer ; as also 
three descendants of each. Tlie order is this : In the father’s line, on failure of the 
brother’s son, the brother’s son’s son is heir. In default of him, the paternal grandfa- 
ther, bis son and grandson. Failing these, the paternal great grandfather, his son and 
grandson. In this manner the succession passes to the fourth degree inclusive ; and- 
not to the fifth : for the text expresses ** The fifth has no concern with the funeral 
oblations.^f The daughters of the father and other ancestors must be admitted, like 
the daughter of the man himself, and for the same reason. On failure of the father’s 
kindred connected by funeral oblations, the mother’s kindred are heirs : namely the ma- 
ternal grandfather, the maternal uncle and his son ; and so forth. In default of these, 
the successors are the mother’s sister, her son and the rest.” 

The commentator takes occasion to censure an interpretation, which corresponds 
with that of the Mitakshara as delivered in the following section (S. 6. § 1.) ; and ac- 
cording to which the cognate kindred of the man himself, of his father and of his mother 
are the sons of his father’s sister and so forth ; because it would follow, that the father’s 
sister’s son and the rest would inherit, although the man’s own sister and sister’s sons 
were living. Balam-bhatj:a, however, repels this objection by the remark, that the 
sister and sister’s sons have been already noticed as next in succession to the brother 
and brother’s sons ; which is indeed Nanda Pandita’s own doctrine. 

He adds, ‘ after the heirs abovementioned, the sakulya or distant kinsman is entitled 
to the succession ; meauing a relation in the fifth or other remoter degree.* 

This whole order of succession, it may be observed, differs materially from that 
which taught in the text of the MitAkshar^ On the other hand, the author of the' 
Viramitrodaya has exactly followed the MitS-kshara ; and so has Kamalakara : and it 
is also confirmed by M^dnava acharya, in the Vyavahdra-M^dhava, as well as by the 
bmfti-chandrika. 

But.the author of the Vyavahara-mayukha contends for a different scries of heirs 
after the brotlier’s son : ‘ 1st the paternal grandmother; 2d the sister ; 3d the paternal 
grandfather and the brother of the half blood, as equally near of kin ; 4th the paternal 
great-grandfather, the paternal uncle and the son of a brother of the half blood, sharing 
together as in the same degree of affinity.* He has not pursued the enumeration 
further ; and the principle stated by him, nearness of kin, does -not -clearly indicate the 
rule of continuation of this series. 


6. Then the 
great-grandmo- 
ther, great-grand- 
father, grandun- 
cles and 80 forth, 
to the seventh de- 


Yibhnu, 17. 10, 11. 


t Mann, 9. 
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6. If there be none such, the accession devolves on kindred con- 
6, Afterwards nected by libations of water(a) : and they must be un- 
derstood to reach to seven degrees beyond the kindred 
connected by funeral oblations of food : or else, as fiir 
as the limits of knowledge as to birth and name 
extend. Accordingly Vrhat-Manu says “ The relation 
of the sapindas, or kindred connected by the funeral 
oblation, ceases with the seventh person : and that of 
sam^nodakas, or those connected by a common libation 
of water, extends to the fourteenth degree ; or as some affirm, it reaches 
as as the memory of birth and name extends. This is signified by 
gotra or the relation of family name.”* 


more distant 
kindred : eitker to 
the 14tli degree ; 
or 88 far as con- 
sanguinity is as- 
certainable ; so 
Manu describes 
them. 


SECTION VI. 


On the succession of cognate kindred, bandhn. 


1. On failure of gentiles, the cognates are heirs. Cognates are of 

1. After gen. kinds ; related to the person himself, to his 

*’ father, or to his mother : as is declared by the follow- 

ing text. The sons of his own father^s sister, the 
sons of his own mother’s sister, and the sons of his 
own aunt, and the sons of his mother’s maternal uncle, 
must be considered as his own cognate kindred. The 
sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s maternal uncle, must be 
deemed his father s cognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal uncles, must be reckoned his 
mother’s cognate kindred.”t 


tiles, cognates are 
heirs. 

Th^ are o f 
three sorts, as dis- 

a 


Ai 1 •_ 


ANNOTATIONS. 

1. The cognates are heirs ] Baudhu, oogoate or distant kin, corresponding nearly 
to the of the Roman law. > r j 

are of three kinds.] B41ani.bhatta notices a variation in the reading, 
bandhavAfi for bandhavaK. It produces no essential difference in tbe interpretation. 

Related to the person himself, to his father or to his mother.] Apar&rka, as 
remarked by KamalAkara, disallows the two last classes of cognate kindred, as having 
no concern with inheritance ; and restricts the term bandim, in the text, to the kindrea 
of the owner Mmself. The author of the VyavahAra-mayukha confutes that restriction. 


* The first pm:t of this passage occurs in Manu’s institutes. 5. 60. The remaimler 
of the text differs. 

t text is seemingly ascribed by the commentator Bhlam-bhaUa to Vtddha 
SAtatapa. But it is quoted in t he VyavahAra-MAdhava as a text of Bauc^Ayana. 

(«) Sec 1 Mori. Dig. 328.— 
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% First the kin- 
dred of the late 
owner; then those 
of his father ; and 
iastly those of his 
mother. 


2. Here, by reason of near affinity, the cognate 
kindred of the decesised himself, are his successors in 
the first instance : on failure of them, his father’s cog- 
nate kindred : or, if there be none, his mother’s cog- 
nate kindred. This must be understood to be the 
order of succession here intended. 


SECTION VII. 


On the succession of strangers upon failure of the kindred. 


1. After kindred, 
the preceptor is 
heir ; by the text 

and, next to him, 
ihe pupil- 


1. If there be no relations of the deceased, the 
prece{)tor, or, on failure of him, the pupil, inherits, by 
the text of A^pastamba. “ If there be no male issue, 
the nearest kinsman inherits : or, in default of kin- 
dred, the preceptor ; or, failing him, the disciple.” 


2. If there be no pupil, the fellow-student is the successor. He, 
2. And, failing who received his investiture, or instruction in reading 
these, the fellow- or in the knowledge of tlie sense of scriptui*e, from the 
student. same preceptor, is a fellow-student. 


3. If there be 
none, a learned 
priest is heir ; ac- 
cording to Gau- 
tama. 


3. If there be no fellow-students, some learned 
and venerable priest should take the property of a 
BrShmana, under the text of Gautama : Venerable 
priests should share the wealth of a Brfihmana, who 
leaves no issue.”* 


4. For want of such successors, any Brahman a may be the heir, 
4. Or any Brah- Manu declares : “ On failure of all those, the lawful 

amatia, as Manu heirs are such Br^hmanas, as have read the three 
has provided. Vedas, as are pure in body and mind, as have subdued 
their passions. Thus virtue is not lost.”“f* 

5. Never shall a king take the wealth of a priest ; for the text of 
5. But not the Manu forbids it : “ The property of a Br^hmana shall 

king : 80 Manu never be taken by the king : this is a fixed law.”J It 
and Narada de- is also declared by Ndrada : “ If there be np heir of a 

BrShmana’s wealth, on his demise, it must be given to 
a. Brihmana. Otherwise the king is tainted witli sin.”§(a) 


ANNOTATIONS. 

2. This must be understood to be the order ol succession.] See a note at the 
close of the last section. 


* Gautama, 28. 39. f Manu, 9 

i Manu, 9. 189. § Not found in the institutes of Narada. 

{a) But now see Collector of Masulipatem v. Caoaly Venkatcu Narraina^h^ 8 Moo, 
I. A. Ca. 500, 523, where the Lord Justice Knight Bruce referred to this and the 
two preceding clauses aird observed “ from these it would appear that the beneficial 
enjoyment of a BrAhman’s property ought not on bis dcAth without heirs to pass to the 
king; that it ought, in some way or another, to pass to other BrAhmans. But the texts 
•also show that it is not to pass to Brahmans generally, or even to any dcfiuitc or well 
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6. In other 
cases the sove- 
reign takes the 
escheat : as is or- 
dained bj Mann. 


6. Bat the king, and not a priest, may take the 
estate of a Kshatriya or other person of an inferior tribe, 
on failure of heirs down to the fellow-student. So 
Manu ordains : But the wealth of the other classes, 
on failure of all [heirs,] the king may take.”* 


SECTION VIII. 


On succGSsimi to the property of a hermit or of an ascetic. 


1 . 


1. The heirs of 
persons devoted 
to religion are 
specified by Yaj- 
iiavalkya. 


It has been declared, that sons and grandsons [or great-grand- 
sons i*] take the heritage ; or, on failure of them, the 
widow or other successors. The twithor now pro- 
pounds an exception to both those laws : The heirs 
of a hermit, of an ascetic, and of a professed stu- 
dent, are, in their order, the preceptor, the virtuous 


pupil, and the spiritual brother and associate in holiness. 


+ 


ANNOTATIONS. 

1. ** A virtuous pupil.**] The condition, that he be virtuous is intended generally* 
Hence the preceptor and the fellow hermit are successors in their respective cases, pro- 
vided their conduct be unexceptionable. With a view to this, Ydjnavalkya has placed 
the words virtuous pupil” in the middle of the text, to indicate the connection of the 
epithet with the preceding and following terms* Subodhinl, &c. 

ascertained class of them. The persons to take the beneficial interest are to be Brah- 
mans having certain spiritual qualification ; they arc to be pure in body and mind, and 
are to have read the three Vedas. If this be the law, it seems to imply a power of 
selection ; and a right of possession, at least intermediate, of the property in some- 
body. It cannot be supposed that the first Brahman who could lay hands upon the 
property of a member of his caste dying without heirs was to bold it, subject, perhaps, 
to the condition of showing that he possessed the personal qualifications which the law 
reqmres. 

It appears to their Lordships, that the passage quoted by the Mitdkshara from 
Narada, in the very section which cites the prohibition of Manu, sliows what the law 
in its utmost strictness was. That passage is — “ If there be no heir of a Brahmapa’s 
wealth, on his demise it must be given to a Br^hmana. Otherwise the king is tainted 
with sin.” In other words, the king is to take the property, but to take it subject to 
the duty, which he cannot neglect without sin, of disposing of it at his discretion 
amongst Brihmans of the kind contemplated by the preceding texts. 

If this be so, it appears to their Lordships that, according to Hindu law, the title 
of the king by escheat to the property of a Brahman dying without heirs ought, as in 
any other case, to prevail against any claimant who cannot show a better title ; and 
that the only question that arises upon the authorities is, whether Brahmanical pro- 
perty so taken is, in the hands of the king, subject to a trust in favour of Brabmaps. 
In this suit, where the issue is between the Government claiming the property (whether 
subject to a trust or not), by escheat, and a party claiming by an adverse title, it is un- 
necessary to decide whether the duty imposed upon the Kiug is one of imperfect obli- 
gation, or a positive trust affecting tne property in his hands, or whether, if a trust, it 
18 or is not one incapable of enforcement by reason of the uncertainty of its objects. 
It i» also unnecessary to decide on the arguments addressed to us concerning a 
distinction, or supposed distinction, between the Brdhmans who have been called Sa- 
cerdotal Br^hmaps” and the ordinary members of the caste,” See too 2 Str. H. L. 47 ; 
1 Mori. Dig. 311.— 

f Manu, D, 189. \ Baiam-bha^ta, + Yiijiiayalkya, 2. 138. 
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2. The heirs to the property of a hermit, of an ascetic, and of a 

2 . Exposition ^ theology, are, in order (that is, in the in- 

of tiie text. verse order,) the preceptor, a virtuous pupil, and a spi- 

ritual brother belonging to the same hermitage. 

3. The student (brahmd.chdri) must be a profess- 
ed or perpetual one : for the mother and the rest of 
the natural heirs take the property of a tempomry 
student ; and the preceptor is declared to be heir to a 
professed student as an exception [to the claim of the 
mother and the rest.*] 

4. A virtuous pupil takes the property of a yati or ascetic. The 

4. And the pu- virtuous pupil, again, is one who is assiduous in the 
pil is the succes- study of theology, in retaining the holy science, and 
sor of an ascetic. in practising its ordinances. For a person, whose 
conduct is bad, is unworthy of the inheritance, were he even the pre- 
ceptor or [standing in] any other [venerable relation.] 

5. A spiritual brother and associate in holiness takes the goods 

5. But the a hermit (v^naprastha.) A spiritual brother is one 
companion of a who is engaged as a brotherly companion [having 
hermit is his heir, consented to become so.^f] An associate in holiness is 
one appertaining to the same hermitage. Being a spiritual companion, 
and belonging to the same hermitage, he is a spiritual brother associ- 
ate in holiness. 


3. The natural 
relations do not 
succeed. But the 
preceptor is heir 
of a professed 
student. 


0. In default 
of those heirs res- 
pectively, an as- 
sociate in holiness 
is the successor. 


6. But, on failure of these, (namely the precep- 
tor and the rest,) any one associated in holiness takes 
the goods ; even though sons and other natural heirs 
exist. 


7. Objection, 
They can have no 
property by inhe- 
ritance, being 
pronounced dis- 
tjualitied by Va- 
sishtha : nor any 
property acquired 
by themselves ; 
being incapable of 
acquisitions, a s 
shown by Gauta- 
ma, &c. 


7. Are not those, who have entered into a reli- 
gious profession, unconcerned with hereditable pro- 
perty ? since Yasislitha declares, They, who have en- 
tered into another order, are debarred from shares.''^ 
How then can there be a partition of their property ? 
Nor has a professed student a right to his own acquir- 
ed wealth : for the acceptance of presents, and other 
means of acquisition, [as officiating at sacrifices and 
so forth, §] are forbidden to him. And, since Gautama 
ordains, that '' A mendicant shall have no hoard ;”|| 
the mendicant also can have no effects by himself ac- 
quired. 


annotations. 

4. A yati or ascetic.] The terra ‘ ascetic* is in this translation used for the 
yati or sannyAsi ; and ‘ hermit* or ‘ anchoret* for the vduaprastha. In former transla- 
tions, as in the version of Mann by Sir William Jones, the two last terms were applied 
severally to the two orders of devotion. 


* Subodhiiil. f Subodhiiil. } Vasishtha, 17. 43. Vide infra. Sect, 10, ^ 3. 
^ Balam-hhatja. || Gautama, 3. 6, 
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8. The answet is, a hermit may have property : for the text [of 
s An^wpr A YSjhavalkya] expresses '^The hermit may make 

hoard of thii^ sufficient for a day, a month, six 
months, or a year ; and, in the month of Alvina, he 
should abandon [the residue of] what has been collect- 
ed.”* The ascetic too has clothes, books and other 
requisite articles : for a passage [of the Vedaf] directs, 
that he should wear clothes to cover his privy parts 
and a text [of Iaw|] prescribes, that be should take 
the requisite for his austerities and bis sandals.” The 
professed student likewise has clothes to cover his 
lx)dy ; and he possesses also otlier effects. 

9. It was therefore proper to explain the parti- 
or inlieritance of such property. 


hermit may have 
a hoard of neces- 
saries for a day or 
a year : as inti- 
mated by Y4jiia- 
valkya, 

^d an ascetic 
and a professed 
student have 
clothes and other 
necessaries. 


9, Sitccessiou 
to such property 
is regulated. 


SECTION IX. 


On the re-vnioii of kinsmen after jmrtition. 


1. Yajfravalkya 
declares the pre- 
ferable right of 
the re-united par- 
cener, before the 
widow, &c. 

2. Explanation 
of re-united par- 
cener. 


1. The author next pmpounds an exception to 
maxim, that the wife and certain other heirs suc- 
ceed to the estate of one who dies leaving no male 
issue. A re-united [brother] shall keep the share of 

is re-united [co-heir,] who is deceased ; or shall deliver 
to [a son subsequently] born.”§ 

2. Effects, which had been divided and which 
are again mixed together, are termed re-united. He, 
to whom such appertain, is a re- united parcener. 


3. That cannot take place with any person indifferently ; but 
3 Re-union is with a father, a brother, or a paternal uncle : as 

between certain Vrhaspati declares. ‘‘ He, who, being once separat- 
relations unJy ; so ed, dwells again tliroiigh affection with his father, 
Vfbaspati. brother, or paternal uncle, is termed re-united.” 


4 Tlie 

cd’s share must, 
he given to his 
posthumous son; 
or, if there be 
none, may be re- 
tained by the re- 
united parcener. 


4. The share or allotment of such a re-united 
parcener deceased, must be delivered by the surviving 
re-united parcener, to a son subsequently born, in the 
case where the widow’s pregnancy was unknown at 
the time of the distribution. Or, on failure of male 
issue, he, and not the widow, nor any otlier heirs, shall 
take the inheritance. 


ANNOTATIONS. 

4. Or, on failure of male issue, he, and not the widow, &c. aliall take the inheri- 
tance.] The singular number is here indeterminate, 'rherefore, if there be two or 
more re-united parceners, they shall divide the estate. A maintenance must be allowed 
to the widow. Balam-bha|:ta. 

♦ Y4jnavalkya, 3. 47. See Manu, 6. 15. Balam-bhatfa. 

J § Y^jhavalkya, 2. 
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5» A limitation author states an exception to the rule, 

of the preceding ^ re-united brother shall keep the share of his re- 

rule is contained united co-heir : ‘‘ But an uterine [or whole] brother 
in the sequel of shall thus retain or deliver the allotment of his uterine 
the text. relation/’* 


6. The words '' re-pnited brother” and “ re-united co-heir” are 
6. Exposition ^iiderstood. Hence the construction, as in the preced- 
of it. The whole iugpart of the text, is this : The allotment of a re-unit- 
blood has the pre- ed brother of the whole blood, who is deceased, shall 
ference before the be delivered, by the surviving re-united brother of the 
hal blood. whole blood, to a son born subsequently. But, on 

failure of such issue, he shall retain it. Thus, if there be brothers of 
the whole blood and half blood, an uterine [or whole] brother, being a 
re-united parcener, not a half brother who is so, takes the estate of the 
re-united uterine brother. This is an exception to what had been be- 
ibre said (§1.) 


7. Next, in answer to the inquiiy, who shall take the succession 
7 y iTiaval- re-united parcener dies leaving no male issue, 

kya delivers a rule there exists a whole brother not re-united, as well 

concerning tlie as a half brother who was associated with the decesxs- 
partici pat-ion of ed ? the author delivers a reason why both shall take 

half blood divide the estate. “ A half brother, being again 

* associated, may take the succession, not a half brother 

though not re-united : but one, united [by blood, though not by co-par- 
cenery,] may obtain the property ; and not [excdusiveJy] the son of a 
different mother.”"!* 


8. Interpreta- 
tion of the text. 
The half brother 
may share if ajjaiu 
associated in fanii- 
partnership. 


O. jTJ. lifXlX brother, (meaning one born of a rival 
wife,) being a re-united parcener, takes the estate ; 
but a half brother, who was not re-united, does not 
obtain the goods. Thus, by the direct provisions of 
the text, and by the exception, re-union is shown to be 
a reason for a half brotlier’s succession. 


9. The term '' not re-united” is connected also with what follows : 
9 And the hence, even one who was not again associated, 

whole brother, may take the effects of a deceased re-united parcener, 
though not so as- Who is he ? The author replies : “ one united that 
sociated. Q^^e united by the identity of the womb [in which 


ANNOTATIONS. 

6. A son born subsequently.] The widow's pregnancy not having been apparent 
at the time of the partition. 

7. A half brother, being ajjain associated, &c."] The text admits of different 
interpretations besides variations in the reading. See Jfmuta-vihana, C. 11. Sect. 6. 
§ 13.— 14. 

9. The term “not re-united” is connected also with what follows.] It is connect- 
ed with both phrases, like a crow looking two ways at once. Hence it constitutes^ with 
what follows, another sentence. Subodhinl. 


* Yajnavalkya, 2 , 139. 


t Y^jnavalkya^ 2. 140. 



454 


HINDU' LAW-BOOKS. 


he was conceived ;] in other words, an uterine or whole brother. It 
is thus declared, that relation by the whole blood is a reason for the 
succession of the brother, though not re-united in co-parcenery. 

10. The term united” likewise is connected with what follows : 

10. For the half ^1* signifies re-united [as a co-parcener.] The 

brother, though words “ not the son of a different mother” must be 
associated, is not interpreted by supplying the affirmative particle {eva) 
sole heir. understood. Though he be a re-united parcener, yet, 

being issue of a different mother, he shall not exclusively take the 
estate of his associated co-heir. 


11. Thus, by the occurrence of the word ' though” {api) in one 
11 Thus both se^itence (‘'though not re-united,” &c. § 7.) and by the 
may share, for denial implied in the restrictive affirmation {eva “ ex- 
ilic rights of botli clusively,”) understood in the other, (“ one united may 
may subsist to- take the property, and not exclusively the son of a dif- 

ferent mother ;”) it is shown, that a whole brother not 
re-united, and a half brother being re-united, shall take and share the 
estate : for the reasons of both rights may subsist at the same instant. 


12. This is made clear by Manu, who, after premising partition 
12. This is con- among re-united parceners (“ If brethren, once divided 
firmed by passage and living again together as parceners, make a second 
of Manu. partition;”*) declares “ should the eldest or youngest 

of several brothers be deprived of his allotment at the distribution, or 
should any one of them die, his share shall not be lost : but his uterine 
brothers and sisters, and such brothers as were re-united after a sepa- 
ration, vshall assemble together and divide liis share equally.”' 


13. Among re-united brothers, if the eldest, the youngest or the 
middlemost, at the delivery of shares, (for the indecli- 
13. luterpreta- nable termination of the word denotes any case:) that 
tion 0 t e tex . time of making a partition, lose or forfeit 

his share by his entrance into another order [that of a hermit or 
ascetic,:]:] or by the guilt of sacrilege, or by any other disqualification ; 
or if he be dead ; his allotment does not lapse, but shall be set apart. 
The meaning is, that the re-united parceners shall not exclusively take 
it. The author states the appropriation of the share so reserved : “ His 


ANNOTATIONS. 

One united by the identity of the womb.'] In like manner, a father, though not 
re-united with the family, shall take a share of the property of his son ; and a son, 
though not re-united, shall receive a share of the estate of his father, from a re-united 
parcener. This, according to the author of the Subodhinl, is implied : the Veda des- 
cribing the wife as becoming a mother to Jier husband, who is identified with his off- 
spring. But Bcilam-bhalta does not allow the inference. 

11. The reasons of both rights may subsist at the same instant.] The re-union 
of the half brother in family partnership, and the whole brother's relation by blood. 

^ t L. 

13. They inherit the estate and divide it in equal shares.] This supposes tlie 
brothers of the half blood to belong to the same tribe. But, if they are of different 


^ Manu, 9. 210. 


t Manu, 9, 211—212. 
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uterine brothers and sisters, fee” (§ 12.) Brothers of the whole blood, 
or by the same mother, though not re-united, share that allotment so 
set apart. Even though they had gone to a dift’erent country, still, 
returning thence and assembling together, they share it : and that 
" equally not by a distribution of greater and less shares. Brothers 
of the half blood, who were re-united after separation, a rid sisters by 
the same mother, likewise participate. They inherit the estate and 
divide it in equal shares. 


SECTION X. 


On exektsion from inhevitance( a / 


1. The author states an exception to wliat has been said by him 
1 An excep- respecting the succession of the son, the widow and 
tion to the sue- other heirs, as well as the re-united parcener. “ An 
cession of heirs is impotent person, an outcaste, and his issue, one lame, 
propounjkd by a madman, an idiot(6), a blind man, and a person afflict- 
aj ava ya. with an incurable disease, as well ' as others [simi- 

larly disqualified,] must be maintained ; excluding them, however, 
from participation.”^ 


2. An impotent person,” one of the third gender (or neuter 
2. Exposition of «ex.) “ An outcaste one guilty of sacrilege or other 

tlie text. Impo- heinous crime. ‘‘ His issue the offspring of an out- 
teut persons, out- caste. Lame deprived of the use of his feet. “ A 

perS affected by any of the various sorts of in- 

incurably uiseaa- «anity proceeding from air, bjle, or phlegm, from de- 
ed, are excluded liriuin, or from planetary influence. “ An idiot a 
from iiiheiitance. person deprived of the internal faculty : meaning one 
incapable of disci-iminating right from wrong. “ Blind destitute of 
the visual organ. Afiiicted with an incurable disease affected by 
an irremediable distemper, such as marasmus or the like. 


ANNOTATIONS. 

tribes, the shares are four, three, two or one, in the order of the classes ; since there is 
no reason for restricting that rule of distribution. Bcilain-bhatta. 

1. “An impotent person, an outcaste and bis issue.”] The initial words arc 
transposed by Jimtita-Vcibana. C. 5. § 10. 

An impotent person.”] Whether naturally so, or by castration. Balam-bhat^a. 

The offspring of an outcaste.] Of one who has not performed the requisite pen- 
ance and expiation. Balam-bhat.^a. 

* Yajfiavalkya, 2. 141. 

{a) See 2 Strange, 11. L. 126 : 1 Mori. Dig. 339, 438.— AU 

{b) As to the incapacity of an idiot to inherit. Sec E, A, 28 o/’1862, 1 Mad. H. 
C. Hep. 211.— -r 
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3. Under the term others’^ are comprehended one who has en- 
3. So are per- tered into an order of devotion, an enemy to his father, 

a sinner in an inferior degree, and a person deaf, dumb, 
or wanting any organ. Thus Vasishtha says, They, 
who have entered into another order, are debarred 
from shares N<rada also declares, An enemy to 
his father, an outcaste, an impotent person, and one 
who is addicted to vice, take no shares of the inheri- 
tance even though they be legitimate : much less, if 
they be sons of the wife by an appointed kinsmen.”i* 
Manu likewise ordains, '' Impotent persons and outcastes are excluded 
from a share of the heritage ; and so are persons born blind and deaf, 
as well as madmen, idiots, the dumb, and those who have lost a sense 
[or a limb.’*J] 


sons entermg in- 
to an order of de- 
votion, an unna- 
tural son. a sin- 
ner, and one who 
has lost a sense or 
a limb : according 
to Vasishtha, Na- 
rada, and Manu. 


4. Those who have lost a sense or a limb.] Any person, who is 
4. Explanation deprived of an organ [of sense or action] by disease or 
of the text. other cause, is said not to have lost that sense or limb. 


6. These persons (the impotent man and the rest) are excluded 

5, The persons participation. They do not share the estate, 

above described l^ey must be supported by an allowance of food and 
are excluded from raiment only : and the penalty of degradation is in- 
participation; but curred, if they be not maintained. For Manu says, 

maintenance, ° as ' ^ should give all of them 

declared by Manu. raiment without stint to the best of his pow- 

er : for he, who gives it not, shall be deemed an out- 
caste.”§ “ Without stint” signifies ‘ for life.’ 

6. They are debarred of their shares, if their disqualification 

6. The defect arose before the division of the property. But one 
must, have preced- already separated from his co-heirs, is not deprived 
ed the partition. of allotment. 


ANNOTATIONS. 

entered into another order.”] Into one of devotion. The 

orders of devotion are, 1st, that of the professed or perpetual student ; 2d, that of 

the hermit ; 3d, the last order or that of the ascetic. Balani-bhatta. 

* • 

5. A wise man should give all of them food and raiment.”] Other authorities 
(as Devala and Baudhijana) except the outcaste and his offspring. That exception not 
being here made, it is to be inferred, that one whose offence maybe expiated and who 
IS disposed to perform the enjoined penance, should be maintained ; not one whose 
crime is inexpiable. Balam-bhafta. 

6. If their disqualification arose before the division of the property.] The dis- 
q^Iificaiion of the outcaste and the rest who arc not excluded for natural defects 
Dalam-bbatta. 


* Vasishfha, 17. 43. 
t Manu, 9. 201. 


t Niirada, 13. 21. 
§ Manu, 0. 20, 
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7. If it be re^ 
moredaft^m^ards, 
a share must be 
i;iven, in like man- 
ner as a son born 
after partition 
takes an allot- 
ment. 


7. If the defect be removed by m^caments or 
other means [as penance and atonement*] at a period 
subsequent to partition, the right of participation 
takes effect, by analogy [to the case of a son bom 
after separation.] ‘‘ When the sons have been separated, 
one, who is afterwards born of a woman equal in class, 
shares the distribution.’'-* 


8. The masculine gender is not here used restrictively in speak- 
8. A woman i^g of an outcaste and the rest. It must be therefore 
is excluded for understood, that the wife, the daughter, the mother, 
like defects. or any other female, being disqualified for any of the 

defects which have been specified, is likewise excluded from participa- 
tion. 


o The disinherison of the persons above des- 

share, if free from cnbed seeming to imply disinherison oi their sons, the 
similar disqualifi- author adds : “ But their sons, whether legitimate, or 
cations. So Yij- the offspring of the wife by a kinsman, are entitled to 
iiavalkya. allotments, if free from similar defects. ”:j: 

10. The sons of these persons, whether they be legitimate off- 
10 Int r re- ®P^^^g issue of the wife, are entitled to allotments, 
tation of the text rightful partakers of shares ; provided they be 

faultless or free from defects which should bar their 
participation, such as impotency and the like. 


11. Of these [two descriptions of offspring§] the impotent man 
11. Disquali- niay have that termed issue of the wife ; the rest may 
fied persons are have legitimate progeny likewise. The specific men- 
not to adopt sons, tion of legitimate” issue and offspring of the wife’^ 
is intended to forbid the adoption of other sons. 


12. Their 
daughters must be 
supported, until 

‘ . J V ' i 

■ A Cl Y 11^ 


12. The author delivers a special rule concern- 
ing the daughters of disqualified persons : Their 
daughters must be maintained likewise, until they are 
provided with 


13. Their 

13. Explana- 
tion of the text. 


daughters, or the female children of such persons, must 
be supported, until they be disposed of in marriage. 
Under the suggestion of the word likewise,” the ex- 
penses of their nuptials must be also defrayed. 


14. Their wives 
must be maintain- 
ed, unhss un- 
chaste : so Yajfia- 
valkya directs. 


14. The author adds a distinct maxim respect- 
ing the wives of disqualified persons : Their childless 
wives, conducting themselves aright, must be support- 
ed ; but such, as are unchaste, should be expelled ; 
and so indeed should those, who are perverse .’’IT 


^ Balam-bhafta. 

X Ydjfiavalkya, 2. 142. 
Yajfiavalkya, 2. 142. 


-j- Yajfiavalkya, 2. 123. Vide supra. C. 1. Sect* 6. § 1. 
§ B^am bbafta. 

If Yajhayalkya* 2. 
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16. The wives of these persons, being destitute of Jiiide i 
TTirnnciiHnn being coiTect in their conduct, or behaving virtur 
of the passage. ously, must be supported or maintained. But, if un- 
chaste, they must be expelled ; and so may those, who 
are perverse. These last may indeed be expelled : but they must be 
supported, provided they be not unchaste. For a maintenance must 
not be refused solely on account of perversenefss. 

SECTION XI. 

On the separate property of a woman. 


1. After briefly propounding the division of wealth left by the 
1. Woman’s husband and wife, Let sons divide equally both the 
property describ- effects and the debts, after the demise of their two pa- 
edbyYijSavalk.Ta. rents.”*) the partition of a man’s goods has been des- 
cribed at large. The author, now intending to explain fully the 
distribution of a woman^s property, begins by setting forth the nature 
of it : “ What was given to a woman by the father, the mother, the 
husband or a brother, or received by her at the nuptial fire, or presented 
to her on her husband’s marriage to another wife, as also any other 
[separate acquisition,] is denominated a woman’s property.”f 


2. That, which was given by the father, by the mother, by the 

2 Interoreta- husband, or by a brother ; and that, which was pre- 
t ion of the text. sented [to the bride] by the maternal uncles and the 

rest [as paternal uncles, maternal aunts, fcc.J] at the 
time of the wedding, before the nuptial fire ; and a gift on a second 
marriage, or gratuity on account of supersession, as will be subsequent- 
ly explained, (“ To a woman whose husband marries a second wife, let 
him give an equal sum as a compensation for the supersession.” (a) § 34.) 
and also property(6) which she may have acquired by inheritance, pur- 


ANNOTATIONS. 

1. As also any other separate acquisition.] In Jlmuta-v4h ana’s quotation of the 
t^xt, (C, A. Sect. 1. § 13.) the conjunctive and pleonastic pnrticles chaiva (cha-eva) are 
here substituted for the suppletory term ddja. That reading is censured bj Balam- 

• • 

2. Before the nuptial fire.] Near it. Subodhinf. 

On account of auperseasion.] Supersession is the contracting of a second marri- 
age throiigh the influence of passion, while a first wife lives, who was married to fulfil 
religious obligations. Subodhint. 

Property which she may have acquired by inheritance.] The commentator, Balam- 
bhaftft, defends his author against the writers of the east ern school (Jlmfitawahana, &c.) 
on this point. Wealth, devolving on a woman by inheritance, is not classed by the 
authorities of that school with ‘ woman’s property.* Bee Jlmuta-vabana, C. 4. and C 
11. Sect. 1. § 8. 

♦ Y4Jflaralkya, 2. 118. Vide supra. C. 1. Sect. 3. § 1. f Yajnavalkya, 2. 144. 

X Bdlam-Bhatt^. (a) See 1 Strange, H- L. 52, 53.— 

(3) Quaere moveable property ; 3 Mori. Dig. 180 : Ddya-bhAga xi. 1,— A'af. 
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chase, paitJlionj seizure or finding,* are denominated by Manu and the 
rest ' woman’s oronertv.’fa) 


8. - Woman’s ^ 3. The term " woman’s property* conforms, in 

property is not its import, with its etymology, and is not technical : 

a technical ex- fQj*^ if the literal sense be admissible, a technical ac*^ 

pression. ceptation is improper. 

« 

4. The enumeration of six sorts of woman’s property by Manu 

4. Manu’s enu- What was given before the nuptial fire, what was 

presented in the bridal procession, what has been 
bestowed in token of affection or respect, and what 
has been received by her from her brother, her mother, 
or her father, are denominated the sixfold property of 
a woman ;’**(■) is intended, not as a restriction of a greater number, but 
as a denial of a less. 


meration of six 
sorts denies a less 
number, and a 
greater. 


5. Definitions of presents given before the nuptial fire and so 
5. KAtydyana forth have been delivered by K^tyayana : What is 
defines those given to women at the time of their marriage, near the 
several sorts. nuptial fire, is celebrated by the wise as women’s pro- 
perty bestowed before the nuptial fire. That, again, which a woman 
receives while she is conducted from her father’s house [to her hus- 
band’s dwelling,] is instanced as the property of a woman, under the 
name of gift presented in the bridal procession. Whatever has been 
given to her through affection by her mother-in-law or by her father- 
in-law, or has been offered to her as a token of respect, is denominated 
an affectionate present. That, which is received by a married woman 
or by a maiden, in the house of her husband or of her father, from her 
brother or from her parents, is termed a kind gift.” 


ANNOTATIONS. 

3. The term ' woman’s property’ is not technical] This is contrary to the 
doctrine of Jimuta-vahana, C. 4. 

4. “ Bestowed in token of affection or respect,”] This passage is read differently 
in the Ratn^kara and by Jimuta-vahana (C. 4. Sect. 1. § 4.) it is here translated con- 
formably with Balam-bliajita’s interpretation grounded on the subsequent text of Kat- 
y^yana (§ 6.) ; where two reasons of an affectionate gift are stated : one, simple affec- 
tion ; the other, respect shown by an obeisance at the woman’s feet. 

5. “From her father’s house.”] TheRatn^kara and Chint^maQi read ''from the 
parental abode.” See Jimuta-vhliana, C. 4, Sect. 1. § 6. 

“ Offered to her as a token of respect.”] Given to her at the time of making an 
obeisance at her feet. Smtti-chandrikL 

"Denominated an affectionate present.”] This reading is followed in the Smfti-ohan- 
drikfi, Viramitrodaya, &c. But the Ratndkara, Chintamani, and Viv&da-cbandra read 
‘ denominated an acquisition through loveliness ;’ Idvany^rjitaiu instead of priti-dattam. 

" From her brother or from her parents.”] The Kalpataru reads “ from her hus- 
band.” See Jlmuta-v^hana, C. 4. Sect. 2. § 21. 

" Termed a kind gift.”] So the commentar^r of B^am-bhatU explains saudiyika, 
as bearing the same sense with its etymon t^udaya^ He censures the interpretation 
which Jimuta-vahana has given - (0. 4. beet. 


♦ Vide C. k-Bdct. 1 § 8. t Manu, 9. 194. 

{a) See DMorl D^. 311, 335. 3 Ibid. 
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6. Besides [the author says,] That which has been given to 

6. Other sorts by her kindred ; as well as her fee or gratuity, or any 

noticed by Yaj- thing bestowed after marriage.”* What is given to a 
flavalkya, damsel by her kindred ; by the relatiqns of her mother^ 

his ^ those of her father. The gratuity, for the receipt 

of which a girl is given in marriage. What is bestow- 
ed or given after marriage, or subsequently to the nuptials. 

7. It is said by K^ity^yana, What has been received by a wo- 

7. KatT^y ana’s from the family of her husband at a time pos- 

definition of a gift terior to her marriage, is called a gift subsequent ; and 
subsequent SO is that, which is similarly received from the family of 

° father.” It is celebrated as woman’s property : 

^ for this passage is connected with that which had 

gone before. (§ 5.) 

8. A woman’s S. A woman’s property has been thus described, 

poperty goes to The author next propounds the distribution of it : 
her Jundred. « jjer kinsmen take it, if she die without issue.”t 

9. If a woman die without issue that is, leaving no progeny ; 
9. Her husband other words, having no daughter, nor daughter s 
or other heirs in- daughter, nor daughter’s son, nor son, nor son’s son ; 
herit on failure of the woman’s property, as above described, shall be 

taken by her kinsmen ; namely her husband and the 
rest, as will be [forthwith]:] explained. 


10. The kinsmen have been declared generally to be competent 
JQ. The heirs succeed to a woman’s property. The author now 

are Afferent, ac- distinguishes different heirs according to the diversity 
cordiug to the of the marriage ceremonies. The property of a 
form of the mavri- childless woman, married in the form denominated 

wthown four [unblamed modes of 

naralkya. marriage,] goes to her husband : but, if she leave pro- 

geny, it will go to her [daughter’s] daughters : and, in 
other forms of marriage [as the Asura, &c.] it goes to her father [and 
mother, on failure of her own issue,”§] 

11. Of a woman dying without issue as before stated, and who 
11. Explana- become a wife by any of the four modes of marri-^ 

tiqn of the text, denominated Brdhma, Daiva, Arsha and PrdjS- 

In four unblamed patya, the [whole||] property, as before described, be- 


ANNOTATIONS. 

6. The gratuity, for the receipt of which a girl is given in marriage,] This re- 
lates to a marriage in the form termed A'sura or the like- BAlam-bhat^a. 

7. Similarly received from the family of her father.”! The Ratnakara reads ‘ from 
her own family Jimuta-vahana, * from the family of her Idndred.’ See Jimttta-vAhwia. 
C. 4. Sect. 1. § 2. 

11. Dying without issue as before stated.] Without any of the five descendants 
above mentioned (§ 9.) 


♦ Y4jhavalkya, 2. 145. t Yajfiavalkya* 2. 145. 

2 . 
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forms of marriage, 
the husband is 
hrst entitled to 
the succession : 
after him, his 
nearest of kin. 

In the four 
other forms of 
marriage, the par- 
ents inherit ; and 
first the mother ; 
after her, the fa- 
ther; failing them, 
their next of kin. 


longs in the first place to her husband. On failure of 
him, it goes to his nearest kinsmen (a) (sapindas) Allied 
by ftineral oblations. But, in the other forms of marri- 
age called .^sura, QSndharba, Bcikshasa and Pai 9 &cha ; 
the property of a childless woman goes to her parents, 
that is, to her father and mother. The succession de- 
volves first (and the reason has been before explained,*) 
on the mother, who is virtually exhibited [first] in the 
elliptical phrase pitfgami implying 'goes (gachhati) 
to both parents (pitarau ;) that is, to the mother and to 
the father.* On failure of them, their next of kin 
take the succession. 


12. In every 
form of marriage, 
if there be issue, 
daughters inherit ; 
orgranddaugbters. 


12. In all forms of marriage, if the woman " leave progeny ;**that 
is, if she have issue ; her propei-ty devolves on her 
daughters. In this place, by the term " daughters,** 
grand-daughters are signified ; for the immediate female 
descendants are expressly mentioned in a preceding 
passage : “ the daughters share the residue of their 

mother’s property, after payment of her debts. 

13. Hence, if the mother be dead, daughters take her property 

13 First the instance : and here, in the case of compe- 

tition between married and maiden daughters, the un- 
married take the succession ; but, on failure of them, 
the married daughters : and here again, in the case of 
competition between such as are provided and those 
who are unendowed, the unendowed take the succes- 
sion first ; but, on failure of them, those who are en- 
dowed. Thus Gautama says " A woman’s property goes to her daugh- 
ters unmarried, or unprovided ' or provided,’ as is implied by the 
conjunctive particle in the text. " Unprovided” are such as are desti- 
tute of wealth or without issue. 


unmarried daugh- 
ter ; next the mar- 
ried one, who is 
unprovided ; last- 
ly, one who has a 
provision. 


14. But this [rule, for the daughter’s succession to the mother’s 
14?. But bro- goods, §] is exclusive of the fee or gratuity. For that 
thers inherit the goes to brothers of the whole blood, conformably with 
fee or gratuity ; Gautama : “ The sister’s fee belongs to the 

Gautdm^.^^ ^ uterine brothers : after [the death of] the mother.” |) 


ANNOTATIONS. 

12. In all forms of marriage.] Several variations in the reading of this passage 
are noticed by Balam-bhai-^a : as sarveshv api, or sarvoshv eva, or sarvesha. There is 
only a shade of difference in the interpretation. 

14. " After the death of the mother.”] This version is according to the inter- 
pretation given in the Subodhinl ; which agrees with ihat of the scholiast of Gautama, 
the Kalpataru and other autliorities. But the text is read and explained differently by 
jfenuta vdhana. (C. 4. Sect. 3. § 27.) 

Balain-bliatfa understands by the term ‘ mother,’ in this place, the woman herself, or 
in short the sister, after whose death her fee or nuptial gratuity goes to her brothers. 

* Sect. 3. t Yt\jiSavalkya, 2- 118. Vide supra. C. 1. Sect. 3. § 8, 

Gfaatama, 26, 22. Vide supra. C. 1. Sect. 3 § 11. § Bklam-bhat^a, U GantAma, 28* 

(«) See 2 Strange, H. L. 412.--. 
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15. After daugh- feilureof alldaughters, the grand-daughters 

ters,grand-daugli- in the female line take the succession under this text : 
ter# itt tlie female “ if she leave progeny, it goes to her [daughter’s] 
line inherit. daughters.”* 

16 . If there be a multitude of these [grand-daughters,"}"] children 

16. They share of different mothers, and unequal in number, shares 

« of jjj^ould be allotted to them through their mothers, as 

mothers^^*^^ directed by Gautama : “ Or the partition may be accord- 
So Gautama di- to the mothers : and a particular distribution may 
rects. be made in the respective 

17. Bat, if 17. But if there be daughters as well as daughter s 

there be daugh- daughters, a trifle only is to be given to the grand- 

daughters. So Manu declares : “ Even to the daughters 
granddaughters. those daughters, something should be given, as may 
So Manu. be fit, from the assets of their maternal grandmother, 
on the score of natural affection.”§ 

18. In default 18. On failure also of daughter’s daughters, the 

of those grand- daughter’s sons are entitled to the succession. Thus 
so^of^da^hters Nd.rada says, Let daughters divide their naother’s 
inherit : as hint- wealth ; or, on failure of daughters, their male issue.” || 
ed by Nhrada. For the pronoun refers to the contiguous term 

daughters.” 

19 After them there be no grandsons in the female line, 

the male issue sons take the property : for it has been already declared, 
succeeds. ** the [male] issue succeeds in their default. ”11 Manu 

This IS confirm- likewise shows the right of sons, as well as of daughters, 
ed by Manu. mother’s eflects : When the mother is dead, 

let all the uterine brothers and the uterine sisters equally divide the 
maternal estate.”** 

ANNOTATIONS. 

16. Cliildreu of different mothers, and unequal in number ] Where the daughters 
were numerous, but are not living; and their female children are unequal in number, 
one having left a single daughter; another, two; and a third, three; how shall the 
maternal grandmoth^s property be distributed among her grand-daughters P Having put 
this question, the author rendnds the readers of the mode of distribution of a paternal 
grandfather's estate among his grandsons. (C. 1. Sect. 6.) Subodhini. 

1$. ** Their male issue."] Several variations in the reading of the last term are 
noticed in the commentary of Bdlam-bha^ta : making the term either singular or plural, 
and putting it in the first or in the seventh case. He deduces, however, the same 
meaning from these different readings. 

The pronoun refers to the contiguous term.] Jimuta-v4hana, citing this passage 
for the succession of sons rather than of grandsons, seem to have understood the pronoun 
as referring to the remoter word ^ mother/ See Jimuta-vahana. C. 4. Sect. 2 § 13. 

19* Let all the uterine brothers equally divide."] In the Kalpataru the 

text is read “let all the sons by the same mother divide:" sarve putrah sahodar4h in- 
stead of satnan sarve sahodaraE. 

« Vide { 10 & 12. t B&Utm-bha^a. Gautama, 28. 15. 

9. J93. H 13. i. 

YEjuandkya, 2. 118, Vide snpra. 0* 1. Sect. 3. i 12. ** Manu, 9. 192. 
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20 , * All the titerine brothers should divide the maternal estate 

20. Exposition shoidd sisters by the same mothers.* 

of the text. The Such is the construction : and the meaning is, not that 
brothers & sisters * brothers and sisters share t^ether ;* for reciprocatioii 
do not share to- is not indicated, since the abridged form of the conjunc- 
gether ; but sue- compound has not been employed : but the con- 

cessiTe j. junctive particle (cha) is here very properly used with 

reference to the person making the partition ; as in flie example, Deva- 
datta pi-actises agriculture, and so does Yajnadatta. 

21. No deduc- 21. “ Equally” is specified (8 19) to forbid the 

tion for the eldest allotment of deductions [ to the eldest and so forth.] 

The whole blood whole blood is mentioned to exclude the half 

excludes the half blood, 
blood. 


22. But, though springing from a different mother, the daughter 
22 The step- ^ rival wife, being superior by class, shall take 


the property of a childless woman who belongs to an 
inferior tribe. Or, on failure of the step-daughter, her 
issue shall succeed. So Manu declares : “ The wealth 
of a woman, which has been in any manner given to 
her by her father, let the Br^hmani damsel take ; or 
let it belong to her offspring.”* 


daughter may in- 
herit, if she be of 
a superior tribe. 

So Manu de- 
clares. 


ANNOTATIONS. 

20. Since the abridged form of the conjunctive compound has not been emplojedJ 
Nouns coalesce and form a single word denominated dvandva or conjunctive compound, 
when the sense of the conjunctive particle (cha ‘ and’) is denoted. Paijini, 2. 2. 29. 
Vide supra Sect. 3. § 2. 

The import of the particle, here intended, is either reciprocation (itaretara) ex- 
plained to be tlic union, iu regard to a single matter, of things specifically different, but 
mutually relateH, and mixed or associated, though contrasted or it is cumulation 
(samdhara) explained as ‘the union of such things, by an association, in which contrast 
is not marked.’ The other senses of the conjunctive particle are assemblage (samuch- 
chaya) or ‘ the gathering together of two or more things independent of each other, but 
assembled in idea with reference to some common action or circumstance ;* and superad- 
dition (anv^chaya) or * the connexion of a secondary and unessential with a primary and 
principal one, through a separate action or circumstance consequent to it-* In the two 
JBSt senses of the conjunctive particle, there is not such a connexion of the terms as 
authorizes their coaliation to form a compound term. Kaiyafa, Padamanjart, &c. 

If reciprocation, as above explained, were meant to be indicated in the text of 
Manu (§ 19.), the word bliratr “ brother” would have been used, inflected, however, in 
the dual number to denote ‘ brother and sister’ (Papini, 1. 2. 68.) ; or else ‘ children,’ 
or some generic term, would have been employed in the plural (Pdnini, 1. 2. 64). But 
the text 18 not so expressed. Consequently reciprocation is not indicated. Bubodhini 
and Bdlam-bhaj:ta. 

The conjunctive particle is here very properly used.] ‘It is employed in on® of tko 
acceptations, which do not admit of nouns coalescing in a compound term ; namely in 
that of superaddition, as in the example which follows. ‘ B. practises agriculture; 
and so does Y.* ‘ Brothers share equally ; so do sisters.’ 

With reference to the person making the partition.] ‘ Another reading of this 
passage is noticed in the commentary of Balam-bhafta : “ with the import of superad- 
dition relatively to the person who makes the partition vibhiga-karttt?en*^viiciiayen 
’api, instead of vibhaga-karttv’anvayen’api. 


♦ Manu, 9. 198, 



law-books. 

28. The mention of a BiAhmani includes any superior class. 

23. This in- Hence the daughter of a Kshatriyd wife takee the 

tends any supe- goods of a chilfiess Vai 9 yi : [and the daughter of a 
rior tribe. BrShmani, KshatriyA or Vaigyd inherits the property 

of a Qtidrd.*] 

24. On failure of sons, grandsons inherit their paternal grand- 

24. After sons, mother’s wealth. For Gautama says, “ They who 
grandsons inherit, share the inheritance, must pay the debts and the 
grandsons are bound to discharge the debts of their paternal grand- 
mother ; for the text expresses Debts must be paid by sons and 
son’s sons.”J 

25. Next the On failure of grandsons also, the husband 

husband and other and other relatives abovementioned|| are successors to 

heirs, as above- the wealth, 
mentioned. 


26 On occasion of treating of woman’s property, the author adds 

26. A passage something concerning a betrothed ; “ For detaining a 
of Y^jfiavalkya damsel, after affiancing her, the offender should be 
concerninj? an affi- fined, and should also make good the expenditure 
aaced damsel. together with interest.”§ 


27. One, 

27. Interpreta- 
tion of the text. 
One, whobetroths 
adamsei audafter- 
wards retracts the 
engagement with- 
out cause, shall be 
fined. 


who has verbally given a damsel [in marriage] but 
retracts the gift, must be fined by the king, in propor- 
tion to [the amount of] the property or [the magnitude 
of] the offence ; and according to [the rank of the 
parties, their qualities, IF and) other circumstances. This 
is applicable, if there be no sufficient motive for retract- 
ing the engagement. But, if there be good cause, he 
shall not be fined, since retraction is authorized in such 


a case. “ The damsel, though betrothed, may he withheld, if a preferable 
suitor present himself,”** 


28. Whatever has been expended, on account of the espousals, 
28 The ex- ^3^ [intended] bridegroom, [or by his father, or 
penses incurred guardian, *f"f] for the gratification of his own or of the 
must be made damsel’s relations, must be repaid in full, with interest, 
good by the affiancer to the bridegroom. 


ANNOTATIONS. 

23. Hence the daughter of a Kshatriya wife takes the goods of a childless 
Vaiqya.] This inference is contested by friktshna in his commentary on the Daya- 
bh4ga of Jlmuta-vahana. 

24. The grandsons are bound to discbar^ the debts ] * Since one text declares 
them liable for the debts ; and tlie other provides, that the debts shall be paid by those 
who share the inheritance ; it follows, that they share the heritage. Subodhinl, &c. 


- Subodhinl and Balam-bhatta. t Gautama, 12. 32 J Y4jfiavalkya, 2. 60. 

II § 9—11. § Ydjfiayalkya, 2, 147. % Bdlam-bhafta. 

** Yajfiavalkja, 1. 65. ff Balam-bhafta. 
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29. If the be- 
trothed damsel 
die, the bride- 
f^rooiii’s presents 
ure retui'iied to 
him ; as directed 
by Yajfiavalkja. 


29. Should a damsel, any how affianced, die before 
the completion of the marriage, what is to be done in 
that case ? The author replies, “ If she die [after troth 
plighted,] let the bridegroom take back the gi^ 
which he had presented ; paying however the charges 
on both sides(a).’'* 


30. If a betrothed damsel die, the bridegroom shall take the rings 
30. Exposition and other presents, or the nuptial gi'atuity, which had 
of^tbe text. been previously given by him [to the bride,] paying 

however the charges on both sides that is, clearing or discharging the 
expense which has been incurred both by the person who gave the 
damsel and by himself, he may take the residue. But her uterine 
brothers shall have the ornaments for the head, and other gifts, which 
may have been presented to the maiden by her maternal grandfather, 
[or her paternal uiicle,'f] or other relations ; its well as the property, 
which may have been regularly inherited by her. For Baudlidyana 
says : The wealth of a deceased damsel, let the uterine brethren 
themselves take. On failure of them, it shall belong to the mother; or, 
if she be dead, to the fathcr.”:[: 


31. It has been declared, that the property of a woman leaving 
no issue, goes to her husband. The author now shows, 
that, in certain circumstances, a husband is allowed 
to take his wife’s goods in her life-time, and although 
she have issue : A husband is not liable to make good 
th(i property of his wife taken by him in a famine, or 
for the performance of a duty, or during illness, or 
while under restraint.” 


31. A husband, 
in distress, using 
his 'wife’s pro- 
perty, is not liable 
to make it good. 

So Yajiiavalkya 
declares. 


32. In a famine, for the preservation of the family, or at a time 
32 Explanation when a religious duty must indispensably be performed, 
of tiie passage. or in illness, or " during restraint” or confinement in 
prison or under corporal penalties, the husband, being destitute of other 
funds and therefore taking his wife’s property, is not liable to restore 
it(b). But, if he seize it in any other manner [or under other circumstan- 
ces,] he must make it good. 


ANNOTATIONS. 

29. Any how affianced-] Ey a religious rite, or by taking of hands, or in any other 
manner. Bdiam-bhatta. 

30. Clearing or discharging.] The common reading of the passage is viganya 
“ accounting but B^lam-bhajita rejects that reading, and substitutes vigamya “ remov- 
ing” or ‘ discharging.’ 

He may take the residue.] The meaning is this : after deducting from the damsel’s 
property, the amount which has been expended by the giver or acceptor of the maid, or 
by their fathers or other relations on both sides, in contemplation of the marriage, let 
the residue be delivered to the bridegroom. Subodhinl. 

32. Is not liable to restore it.] He is not positively required to make it good. 
B^lam-bhaffa. 

* Ycijhavalkya, 2, 147. f Balam-bhatta, J Yajiiavalkya, 2. 148. 

(<z)^See 1 Strange, H. L. 38.-- Abf, {^) See 2 Strange, H, L. 22, 23.—, 
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83. The property of a woman must not be taken in her life-time 
33. No other ^7 ^'^7 <>ther kinsman or heir but her husband : since 

person, but her punishment is denounced against such conduct : 
husband, may take (“Their kinsmen, who take their goods in their life- 
property. time, a virtuous king should chastise by inflicting the 

Manu^^ denounce P^^^ishment of theft:”*) and it is pronounced an of- 
punishment a- fonce ; “ Such ornaments, as are worn by women dur- 
gainst the offen- ing the life of their husband, the heirs of the husband 
der. not divide among themselves : they, who do so, 

are degraded from their tribe. ”t 

84. A present made on her husband’s marriage to another wife 

34 k rescut has been mentioned as a woman’s property (tj 1.) The 
nf n autlior desciibes such a present *. “ To a woman, whose 
second inarriajre husband marries a second wiie, let him give an equal 
desciibcd by Yaj- sum, [as a compensation] for the supersession, provid- 
havalkya. separate property have been bestowed on her : 

but, if any have been assigned, let him allot lialf(a).”J: 

35. She is said to be superseded, over whom a marriage is con- 
25. Inter pre- Iracted. To a wife so superseded, as much should be 
tation of tbetext. given on account of the supersession, as is expended 
[in jewels and ornaments, or the like,§] for the second marriage : pro- 
vided separate property had not been previously given to her by her 
husband ; or by her father-in-law. But, if such property had been al- 
ready bestowed on her, hall' the sum expended on the second marriage 
should be given (5). Here the word ‘half’ (arddha) docs not intend an 
exact moiety. So much therefore should be ])aid, as will make the 
wealth, already conferred on her, e({ual to the jirescribed amount of 
compensation. Such is the meaning, 

SECTION XI 1. 


On the Evidence of a Fariition{c). 

1. Having thus plained partition next 

_ ^ proved in 

is denied, the fact 


3o. Here the word half 
in the original text, is nof 
but it is masculine and sC 

Balam-bhat^a, citing a passage of the 
masculine signifies half ; interpiets the on o 
’ Tnnfipiilinc and r 


IXil/V 


V ^ 

ra. 1. 1. 2. 17) Subodhinl. 

to prove that arddha in the 
n the AniHia-Kosha (1. 1.2. 17.) 
sense of moiety. He therefore 
' half as employed in the 


* JNaraaa, as cited by Bcilam-bhada ; but not found in his institutes, 
t Mann, 9. 200. Yide supra. C. 1. Sect. 4. § 19. + Yfyhavalkya, 2. 1 49. 

41am-bhat^a. {a) See 1 Mori. Dig. 259.— AV. 

See 1 Strange, H. L. 53.— -A'c/. (<?) See 2 Strange, H. L. 304, 396.— LW, 
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dence of partition of it may be ascertained by the evidence of kinsmen, 
if doubted. relatives and witnesses, and by written proof, or by 

separate possession of house or field.”* 


2. If partition be denied or disputed, the fact may be known and 

2. Explanation certainty be obtained by the testimony of kinsmen, 

of the text. relatives of the father or of the mother, sucli as mater- 

nal uncles and the rest, being competent witnesses as before described 
or by the evidence of a writing, or record of the partition. It may also 
be ascertained by separate or unmixed house and field. 

3. The practice of agriculture or other business pursued apart 

3. Other proofs fi*om the rest, and the observance of the five great 
of separation are sacraments;]; and other religious duties performed 
staled byNarada. separately from them, are pronounced by N/irada to be 
tokens of a partition. ‘‘If a question arise among co-]jeirs in regard to 
the fact of partition, it must be ascertained by the evidence of kinsmen, 
by the record of the distribution, or by separate transaction of affairs. 
The religious duty of un separated brethren is single. When partition 
indeed has been made, religious duties become separate for each of 
them.”§ 

4. Other signs of previous separation are specified by the same 

4. Andan-ain author: “Separated not unseparated brethren may 

in a subscq\iciit reci])roeally bear testimony, become sureties, bestow 
passage. gifts, and accept presents." 


ANNOTATIONS. 

2. “ By the testimony of kinsmen.”] Or ratlicr strangers bclniiging to tlie same 

tribe with the parties. - lu-.i-- 

3. “ By tlie record of the distribution.”] Anotlier reading is imlierd by Bilam- 
bhatta ; “ by occupancy or by a writing bhogadechliycna instead of bkaga-lecliliycna. 
See Jimuta-vabaua, 0. 11. § 1. 


^ Yajhavalkya, 2. 130. t In the preceding book on Evidence. 
§ Narada, ]3.->3G. 37. il Narada, 13. 30 
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PREFACE. 


The translation of the following Treatise on the Hindfi Law of 
Inheritance was commenced, during a study of the Sanskrita language 
and Hindd Law ; and although sometime ago completed, the publica- 
tion has been unavoidably retarded, by circumstances connected with, 
the performance of official duty. 

Of the Treatise itself, Mr. H. Colebrooke in the preface to his 
translation of the Ddya-Bhftga and Mitdkshara, has observed ; “ An 
original Treatise by ^ri Krishna TarkdlankSra, entitled Ddya-Krama- 
Sangralia, contains a good compendium of the law of inheritance, ac- 
cording to Jimuta-Vdh ana’s text, as expounded in his commentary of 
the Ddya-Bhdga.” 

The publication of the original, will be sufficiently justified by 
this high authority, and under the sanction of it, the Translation was^ 
undertaken. 

Of the necessity of a careful and diligent study of the law of 
inheritance, the learned gentleman above mentioned, has justly re- 
marked : In proportion as the law of succession is arbitrary and 
irreducible to fixed and general principles, it is complex, and intricate 
in its provisions, and requires on the part of those entrusted with the 
administration of justice, a previous preparation by study ; for its 
maxims cannot be rightly understood, when only hastily consulted as 
occasions arise.” 

Under an impression, thorefore, that advantage may be derived 
from the publication of a Compendium on this subject, unembarrassed 
by argumentative discussion, and unencumbered by lengthened dis- 
quisition, this Work is offered, for the purpose of affording assistance to 
those entrusted with the due administration of justice in the Province 
of Bengal, who by want of leisure, or other causes, are debarred from 
an attentive perusal of the admirable translation of the elaborate work 
of Jirndta-VShana, or from a recourse to the original. 

Should it however, serve but as a guide to the study of either : — 
should the English judicial officer through its aid, be better enabled to 
determine the accuracy, and in consequence, more readily to detect 
the fallacy of an opinion delivered by the Pandit of his Court, the 
time devoted to this publication, wiU not have been spent in vain. 

The mere labour of translation has been comparatively insignificant, 
the Treatise being short, and the style of the original, simple and easy. 

A Tabular Sketch, exhibiting the successors to the property of 
one deceased, and the order in which they are respectively entitled to 
inherit, has been added to the first Chapter. The numbers aflEixed in 
the Talble, correspond with those of the marginal notes, in that Chap- 
ter : — an arrangement, by which it was intended to facilitate reference. 

The versions of the texts of the divine Legislator, and of the 
Sages of Antiquity, cited in this Treatise, liave been adopted from the 
works of Sir WiUiam J ones and Mr. H#nry Colebrooke. 




DAYA-KRAMA-SANGRAHA. 


AN ORIGINAL TREATISE 

ON THE HlNDtr LAW OF INHERITANCE. 


CHAPTER I, 


ON THE ORDER OF SUCCESSION TO THE ESTATE OF A DECEASED MAN. 


SECTION I. 


Right of Succession by the Son, Grandson, and Oreat-grandaon, 


Order of succes- 1. The order of succession to be observed by heirs 

in regard to the property of a deceased man, is as follows : 

2. First, his legitimate son succeeds in conformity with this text 
g " After the death of the father and mother, the bre- 

thren being assembled, must divide equally the pater- 
nal estate : For they have not power over it, while their parents live,''* 
and other texts of a like import which declare the right of the son to 
succeed on the decease of the father. 


* Manu, 9, lOi, 
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3. In default of the son, the grandson takes the inheritance ; and 

2. Grandson. failing him the great grandson. But a grandson(D) 

3. Great-grand- whose father (B) is dead, and a great-grandson (F) whose 

father(E) and grandfather(C ) are dead, participate 
equally in the inheritance with the son(A)* for they without distinc- 
tion confer equal benefits on the deceased owner of the property, by 
the presentation to him of funeral offerings at solemn obsequies. 

4. But during the life-time of their parents, neither the grandson, 
nor the great-grandson, are entitled to the inheritance, since they do 
not confer any benefits on the deceased by the presentation of the 
funeral offering at solemn obsequies. 


SECTION 2. 


Widovjs rigid of I oil 


1. In default of the grandson and great-grandson, the widow 
4 w* j succeeds to the estate, in conformity with the text of 

1 ow. Y^jnavalkya. “ The wife and the daughters, also 

both parents, brothers likewise and their sons, gentiles, cognates, a 
pupil and a fellow-student : On failure of the first among these, the 
next in order is indeed heir to the estate of one who departed lor 
heaven, leaving no male issue. This rule extends to all classes.” 


Rule to be ob- 
served by the 
widow in regard 
to the estate of 
her deceased bus- 
band. 


2. Here however, a particular rule is to be 
observed. 


3. The wife is only to enjoy the estate of her deceased husband 
— she must not make a gift, mortgage, or sale of it.— So, K^tyayana 
declares, “ Let the childless widow preserving unsullied the bed of her 
lord, and abiding with her venerable protector, enjoy with moderation 
the property until her death. “ After her, let the heirs take it.” 


* Owner 
died, leaving 
3 Sons. 


I B C 


Son. Son, Son. 

(living.) (dead.) (dead-) 

^ I & 

Ib E 


Grandson. Grandson, 

(living.) (dead.) 

IT 


Great-grandson. 

(living.) 
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4. “ Abiding with her venerable })rotector,” that is, having settled 
with her father-in-law, in her husband’s family, let her so long as she 
lives, enjoy her husband’s estate, and not (as she is entitled todo with 
her peculiar property,) make at will a gift, mortgage, or sale of it. 

5. On her decease, those daughters who would be entitled to the 
succession in default of the wife, take the estate ; and not the kinsmen, 
who by reason of their iYiferiority to the daughters, and the rest of the 
heirs, cannot obstruct their claim. Thus it is written in the “ DSna 
Dh^rma “ For women, the heritage of their husbands is pronounced 
applicable to use. — Let not women on any account make waste of their 
husband’s wealth.” — This use even should not be made by wearing 
delicate attire, or indulging in other luxuries : but since a widow bene- 
fits her husband by the preservation of her body, the use of property 
for the attainment of this object is permitted. — In like manner, she 
may make a gift or other disposal for the sake of completing the funeral 
rites of her husband. Accordingly the expression “ waste,” is particular- 
ly made use of in the text above cited, and in other texts likewise. 

Let not women make waste.” By '' waste,” is meant expense unpro- 
ductive of benefit to the owner of the property. 

G. But, if the widow be unable to subsist otherwise, she may 
njortgage the property ; and, if even then unable, she may sell it. 

7. She should give to the paternal uncles, and to the other rela- 
tions of her husband, presents in proportion to the wealth, for the 
sake of his funeral rites ; Vfhaspati has ordered it by the following 
text. With presents offered to his manes, and by pious liberality, let 
her honour the paternal uncles of her husband ; his spiritual pastor, 
and daughter’s sons, the children of his sisters, and his maternal uncles ; 
also ancient and unprotected persons, and females of the family.” By 
the term paternal uncle,” is meant any relation of her husband in- 
cluded within the degree of relationship termed Sapinda.” The term 

daughter’s sons,” relates to the progeny of her husband’s daughter. 
By '' sister’s sons,” the descendants of her husband’s sister’s son are 
indicated. “ Maternal uncles,” that is the maternal uncles of her hus- 
band. On these and on the others should she bestow presents, and not 
on the members of the family of her own father, while these persons 
are living, for then the specification of “ paternal uncles,” and the rest 
would be superfluous. — With their consent, however, she may make gifts 
to the kindred of her own father and mother, as declared by N^rada. 

When the husband is deceased, his kin are the guardians of his child- 
less widow. — In the disposal of the property and care of herself, as 
well as in her maintenance, they have full power. But if her husband’s 
family be extinct, or contain no male, or be helpless, the kin of her own 
father are the guardians of the widow, if there be no relations of her 
husband within the degree of a Sapinda.” — ‘‘ In the disposal of pro- 
perty,” that is by gift, &c., the wife is liable to the control of the family 
of her husband, after the death of her husband and on failure of 
sons So it is declared in the DSya-Bh%a. In the present time a 
widow is exclusively of the same class with her late husband, since 
marriage with a woman of unequal class is prohibited during the Kali, 
or iron age. 
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SECTION 3. 


On the Hght of the Daughter, 


\, In default of the wife, the daughter next succeeds in conformi- 
ty with the following text of Devala, (and other texts 
5. Daughter, likewise.) " His own maiden daughter, born in holy 
wedlock, shall like a son take the inheritance of him who dies with- 
out male issue.** '' His own/* that is of the same tribe ; Born in holy 
wedlock,** legitimate. 

2. The unmarried daughter is first entitled to the succession. 

, ParSsar^ declares, Let a maiden daughter take the 

aauffh^r heritage of one who dies leaving no male issue ; or, if 
® ’ there Be no such daughter, a married one shall inherit. 

3. The following special rule must be here observed, namely, that, 
if a maiden daughter in whom the succession had once vested, and who 
was subsequently married, should die without having borne issue, the 
manied sister who has, and the sister who is likely to have male issue, 
inherit together the estate which had so vested in her. It does not 
become the property of her husband or others, for their right is exclusively 
to a woman s separate property (Stri-dhana.) 

4. But, if there be no maiden daughter, then the daughter who 
And in her de- has, and the daughter who is likely to have male issue, 

fault, the married are together entitled to the succession, and on failure 
da^htcr who has, Qf either one of them, the other takes the heritage in 

dSu hte^r whTls conformity with the text of Pardsard above cited : — also 
likely tohave male ^Be text which says ‘‘ Being of equal class, and married 
issue : failingone, to a man of a like tribe, and being virtuous and 
the other succeeds, devoted to obedience, she [namely, the daughter] 
whether appointed or not appointed to continue the male line, shall take 
the property of her father who leaves no son, [nor wife ;]” and because 
both descriptions of daughters [appointed, or not appointed] confer 
without distinction benefits on the deceased owner, by presenting to 
him through their sons funeral oblations at solemn obsequies. 

5. The doctrine maintained by Dikshita, and respected by the 

T> . , . . author of the D^ya-bh^ga, namely, That in default of 

who 'are^ barreu, daughters having, and daughters likely to have male 
and widows with- issue, daughters who are barren, or widows, destitute 
out male issue, do of male issue, are incompetent to take the inheritance, 
uot succeed to the because they cannot benefit the deceased owner by 
estate. offering [through the medium of sons] the funeral obla- 

tion at solemn obsequies, should be understood. 



DA'YA-KRAMA-SANGRAHA. CHAP. I. SEC. V. 


477 


SECTION 4. 


On the right of the Daughter's Son. 


1. In default of all daughters [who are entitled to succeed,] the 
6 rionn-iifov’e daughter’s son takes the inheritance according to the 

gQQ* the daughter’s son take the whole estate of 

his own father who leaves no [other] son ; and let him 
offer two funeral oblations ; oue to his own father, the other to his ma- 
ternal grandfather,”* and other texts of a like import. Of his own 
father,” here means his mother’s father. "f* Leaving no [other] sons,” 
is here used indefinitely to signify a failure of heirs, including the 
daughter, otherwise it would contradict the text of Ydjhavalkya, The 
wife and daughters, &c.” [Sec. ii. § i.] 

2. The opinion maintained by Govinda Kaja, namely, That on 
failure of a son, [grandson and great-grandson] the daughter’s son is 
entitled to the inheritance notwithstanding the existence of the daughter, 
is consequently refuted by the text above quoted. 

3. The followers of the Maithila school assert, that the daughter’s 

Onim'nn rpfnfpH entitled to tlic heritage after the whole of the 

^ * heirs enumerated in the text of Y^jhavalkya just alluded 

to, and in other various texts. This is wrong ; for since a series of heirs 
is recounted, ending with the king, whose demise never occurs, it must 
necessarily result that tlie daughter’s son could not obtain the inheritance 
at all, and the texts declaratory of his right would then be irrelevant. 


SECTION 5. 

On the Father's r ight of Succession. 


7. Father. 


1. If there be no daughter’s son, the father is next entitled to the 
succession in conformity with the text of K^ty^yana, 
who says : ''In the case of disjoined parceners, on 
failure of a son, the father obtains the wealth,” and also, because he 
(the father) confers benefits on the deceased owner by the presentation 
of two funeral oblations (namely, to his own father and grandfather) 


* Manu, 9. 132. 
f Deceased owner. 


Daughter’s husband. 

i 
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in 'which the deceased owner participates. V^chespati Mi 5 ra; (and 
others) by adopting a different reading in this text of Vishnu, " The 
wealth of him who leaves no male issue, goes to his wife : on failure of 
her, it devolves on daughters : if there be none, it belongs to the father : 
if he be dead, it appertains to the mother,” namely, If there be none, 
it belongs to the mother, and if she be dead, it appertains to the 
father,” have declared the mother’s right of supcession to precede that 
of the father. 

2. This is not correct ; for the reading established by the original 
text of Vishnu, is the reverse [of that which they have adopted] namely, 
If there be none, it belongs to the father, if he be dead, it appertains 
to the mother.” It lias also been thus transcribed by all authors ; — 
Besides the other reading is at variance with the text of K^ty^yana 
above cited ; and further, since the superiority of the male is deduced 
from the following part of a text of Manu, In a comparison between 
the male and female sex, the male is pronounced the superior,*” it is 
most conformable to the intention of the law that the father’s right of 
succession should precede that of the mother. 

SECTION G. 

On the Mother's right of Sitccession. 


1, In default of the father, the succession devolves on the mother, 

in conformity with the text of Vishnu above quoted 
8, Mother. << If }xq be dead, it appertains to the mother,” &c. 

[Sec. v.§ i.] 

2, Vrhaspati also says, Of a deceased son, who leaves neither 
wife nor male issue, the mother must be considered as heiress, or by 
her consent the brother may inherit for the mother confers benefits 
on the deceased owner by the birth of his brother, who offers three 
funeral oblations to the father, grandfather, and great-grandfather of 
the deceased owner in which he participates. 

SECTION 7. 

On the Brothers right of Sxiccession, 


1. On failure of the mother, the succession goes to the uterine or 
9. Brother 1st whole brother, who oflfers three funeral oblations to 

uterine, the father, grandfather, and great-grandfather of the 

deceased owner, in which he participates. 

2. If there be no uterine or whole brother, the half brothers of the 
Tailing liimthe same class with the deceased are entitled to the succes- 

balf brother. sion, since they also offer three funeral oblations to thefa- 


* Manu, 9. 35. 
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ther and tke other ancestors abovenamed of the deceased owner in which 
he participates, and because the text of YAj fliavalkya specifies, Both pa- 
rents, brother 8 likewise,” [Sec. ii. § i.] the succession devolves on sons 
born of a different mother, for they are begotten by the same father. 

3. Hence if there are two brothers, the one uterine, and the other 
a half brother, and both were unassociated with the deceased owner, 
the uterine brother exclusively takes the wealth of his uterine brother 
in conformity with the text. An uterine brother shall thus retain or 
deliver the share of his uterine relation.” 

4. Where an associated half brother, and an unassociated whole 
brother are the competitors for the succession, it devolves equally on 
both of them in conformity with the text. A half brother being 
again associated may, take the succession.” 

5. Where uterine and half brothers compete, and both were as- 
sociated with the deceased, the associated whole brother exclusively 
takes the inheritance, for in this case he possesses a double title [name- 
ly, his being uterine, and also associated,] in conformity with the text. 

A re-united [brother] shall keep the share of his re-united [co-heir] 
who is deceased.” 

6. The same order of succession must likewise be observed in. 
the case of nephews of the whole and nephews of the half blood. 

SECTION 8. 

On the Nephews right of Succession, 


1. In default of brothers, the brother s son of the whole blood is 

10 Brother’s successor, and not a nephew of the half blood 

’ who confers less benefits compared with the brother’s 

son of the whole blood, since the mother and grand- 
mother of the deceased owner do not participate in the oblations 
presented by the nephew of the half blood to the father and grand- 
father [of such deceased owner.*] 


F B 

* Grandfather. (Grandmother.) 


F A 

Father (Mother.) (Contemporary wife ) 


C 

Deceased owner 


I 

+ whole brother -}- half brother 


Son. Son. 

Here the motiier, (A) and grandmother (B) of the deceased owner (C) do not par- 
ticipate in the oblation, which the nephew (D) of the half blood is bound to offer to his 
grandfather (E) and great-grandfather (F), since hU (the nephew’s) (D’s) descent m tke 
line is derived from a different family, 
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2. The participation of a mother, a grandmother, and great- 
grandmother, in the funeral oblations presented by the oblator to the 
father^ grandfather, and great-grandfather respectively, is recounted in 
the following passage of scripture. The mother participates in the 
funeral oblation made to the manes of her husband : So also do the 
grandmother, and great-grandmother’’ [participate in oblations made to 
the grandfather and great-grandfather. J 

r 

3. Among brother’s sons associated and unassociated, all of the 
whole blood, the succession devolves exclusively on the associated 
brother’s son. 

4. In like manner, in tlie case of associated and unassociated 
brother’s sons, all of the half blood, the succession devolves on the 
associated brother’s son of the half blood. 

5. But if the son of the whole brother were unassociated, and the 
son of the half brother associated, then they both inherit together. 

6. Where however two nephews were either associated, or un- 
associated with the deceased, one of the whole, the other of the half 
blood, then in both instances the succession devolves on the nephew 
of the whole blood. 


SECTION 9. 


On the right of the Brother's Grandson, 


li. Brother’s 
grandson. 


1. If there be no brother’s son, the brother’s 
grandson is heir, both, because he presents one funeral 
oblation, [namely, to the deceased owner’s father, i. e., 
his own great-grandfather] in which the deceased owner participates,* 
and because he is within the degree of relationship, termed “ Sapinda.” 


2. But brother’s great-grandsons do not inherit, since they con- 
fer no benefits, because they stand in the fifth degree of relationship 
to the father of the deceased owner. 


3. Here likewise the distinction of the whole blood, and of the 
half blood, as in the instance of brother’s sons must be observed. 


* Father. 

L_ 

Deceased Owaer. -f Brother. 


Son. 

1 


Drandson. 
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SECTION 10. 


On the right of the Father's Daughter's Son, and of other Heirs. 


1. On failure of the brother’s grandson, the succession goes to 
, the fathers daughters son, for he presents three 

Dauirliter’s\oT ^ hiR^ral oblations, namely, to the father, paternal grand- 
^ ' father, and paternal great-grandfather of the deceased 

owner, i. e., to his own maternal grandfather, maternal great-grand- 
father, and maternal great great-grandfather. (According to AchSrya 
Ch6dfimani, the son of the proprietor s own sister, and the son of his 
half sister, have an equal right of inheritance). 


2. In default of the father’s daughter’s son, the brother’s daugh- 

13 Brother’s ^ succeeds, for he presents two funeral cakes in 
daughter’s son. which the deceased owner participates, namely, to his 

(the owner’s) father and paternal grandfather. 

3. Failing him, the paternal grandfxtlier is the successor, for as 

14 Paternal father is entitled to succeed on a failure of the 

grandfather. heirs of the deceased owner ending with the daughter’s 

son, so by the rule of analogy the succession devolves 
on the grandfather in default of heirs down to the father’s daughter’s 
son ; and because he presents one oblation (namely, to the owner’s 
paternal great-grandfather, i. e., his own father) in wliich the deceased 
owner participates. 


4. In default of the paternal grandfather, the paternal grand- 

15 Paternal according to the text of Manu,* “ Of 

"raiidnK)tber. ^ dying childless, [and leaving no widow,] the 

[father, and] mother shall take the estate, and the 
mother being also dead, the paternal [grandfather, and] grandmother 
shall take the heritage, [on failure of brothers and nephews.”] As the 
mother succeeds on the death of the father, so by the rule of analogy 
the succession devolves on the paternal grandmother in default of the 
paternal grandfather. 

5. Failing the paternal grandmother, the uncle succeeds, for he 

presents two oblations to the paternal grandfather, 
and great-grandfather of the deceased owner, (i. e., his 
own father and grandfather,) in which the said owner participates. 

6. In his default, the succession devolves on the uncle’s son, for 

17 Uncle’s son father] presents two oblations in 

which the deceased owner participates, namely, to the 
owner’s paternal grandfather, and paternal great-^graiidfather, [i. e., his 
own paternal grandfather, and great-grandfather.] 


* Manu, Chap. 9. v. 217. 
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grandson* 


Failing him, the. uncle’s grandson succeeds, for he presents 
Uncle’s oblation, namely, to the paternal grandfather of 
the deceased owner, [i. e., his own paternal great-grand- 
father] in which the said owner participates. 


8. Failing the uncle’s grandson, the succession devolves on the 
19. Grand- grandfather’s daughter’s son, because he presents two 

father’s dangh- oblations in which the deceased owner participates, 
ter’s son. namely, to the owner’s paternal grandfather, and 

paternal great-grandfather, [i. e., his own maternal grandfather, and ma- 
ternal great-grandfather.] Notwithstanding the grandfather’s daughter’s 
son, (19) who presents two oblations in which the deceased owner partici- 
ptes, confers greater benefits than the uncle’s grandson, (18) who presents 
but one oblation in which the deceased owner participates, yet never- 
theless the right of succession devolves in the first instance on the uncle’s 
grandson by virtue of his relationship to the deceased owner in the degree 
termed Sapinda. 

9. In default of the paternal grandfather’s daughter’s son, the 
uncle’s daughter’s son succeeds, because he presents two 
oblations, in which the deceased owner participates, 
namely, to the owner’s paternal grandfather, and great- 

e., his own maternal great-grandfather, and great-great- 

1 0. Then succeed in order the paternal great-grand- 
father, and the paternal great-grandmother, because 
of the deceased owner participating in the oblations 
offered to the paternal great-grandfather, and also by 
reason of the rule of analogy abovementioned. 

11. N ext succeed in order the paternal grandfather’s 
brother, his son, and grandson, for they present one 
oblation, in which the deceased owner participates, 
namely, to the owner s paternal great-grandfather. 

12. Afterwards the paternal great-grandfather’s daughter’s son 

26. Paternal f^kes the succession, since he presents an oblation, in 
gre a t-gr a n d f a- which the deceased owner participates, namely, to the 
tber’s daughter’s owner’s paternal great-grandfather, [i. e., his own ma- 
soii* ternal grandfather.] 


20. II Hole’s 
daughter’s sou- 

grandfather, [i. 
grandfather.] 

21. Paternal 
gre a t-g r a n d f a- 
ther, 

22. Paternal 
great-gr an dmo« 
ther. 

23. Paternal 
grandfather’s bro- 
tJier. 

24. His son and 

25. His grand- 


13. Next the succession devolves on the paternal grandfather’s 

27. Paternal brother’s daughter’s son, who presents an oblation, 
gran^ather’sbro- in which the deceased owner participates, namely, to 
ther’s daughter’s the owner’s paternal great-grandfather, [i. e., his mater- 

nal great-grandfather.] 

28. Maternal 14. In his default, the maternal grandfather of 

grandfather. the deceased owner succeeds. 


15. Failing him, the maternal uncle, his son and grandson, for 

29. Maternal fbese texts of Manu, “ To three [ancestors] must water 
uncle. be given at their obsequies ; for three is the funeral 
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SO. His son, & cake ordained,* and To the nearest Sapin^a the 

31. His grand- inheritance next belongs, -f” which declare the right of 

succession to the wealth to take place according to the 
order of proximity of benefits conferred on the deceased owner, propound 
the right of the abovenamed to succeed ; and the sole object of the 
introduction of the two texts above cited in a treatise on inheritance 
is to shew that the right of succession to the estate occurs according to 
the order of benefits conferred on the deceased proprietor : otherwise the 
insertion of these texts in a treatise on inheritance would have been 
useless. 

32. Maternal default of the maternal uncle’s grandson, 

grandfather's the maternal grandfather’s daughter’s son succeeds, 
daughter's son. , 


33. Maternal 
great-grandfather. 
34*. Son. 

35. Grandson. 
36. Great-grand- 
son. 


17. Failing him, the maternal great-^andfather, 
his son, grandson, and great-grandson. 


*^7 1^* their default, the maternal threat- "rand- 

o f . Maternal n i ^ ^ i ° ^ 

gr e a t g r a n dfa- lather s daughter s son succeeds. 

thcr's daughter’s 
son. 


38. Maternal 
great great-grand- 
father. 

39. Son. 

40. Grandson. 

41, Great-grand- 
son* 


19. Failing him, the maternal great-great-grand- 
father, his son, grandson, great-grandson. 


42. Maternal 
great great-grand- 
father’s daugh- 
ter's son. 


20. In default of these, the maternal great-great- 
grandfather’s daughter's son succeeds. 


21. On failure of the heirs who present oblations in which the 
Failing all these owner participates, the “Sakulya,” (or remote 


the succession de- 
volves on the 
Sakulyas of dis- 
tant lonsmen. 


kinsman) takes the inheritance according to the text of 
Manu, Then the distant kinsman shall be the heir, or 
the spiritual preceptor or the pupil, [or the fellow- 
student of the deceased.' ’J] 


Who are of two 
descriptions, des- 
cending and as- 
cending. 


22. The Sakulya, or remote kindred, is of two 
descriptions, 1st descending, and 2d ascending. 


* Mann, 9. 186. t Maun, 9. 187. 

i Mann, 9. 187. 
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Desoendinjf, viz. 
gr^at-grandson’s 
SOB, &c. 

Ascending, viz. 
g re at-g r a nd- 
fatber's father, 
&c. 


23. The first includes the great-grandson’s son, 
and the rest down to the 3d degree in the descending 
line. The second intends the great-grandfather’s 
father, and other ancestors up to the 3d degree in the 
ascending line. 


24. Here the distant kinsmen in the descending line, first obtain 
43 Distant inheritance, according to their respective order, 

kinsmen in tlie since the deceased owner partakes of the remainder 
descending line. of the oblations which they present. 


25. In their default, the distant kindred, as far as the third degree 
44 Distant ascending line, inherit in due order : since the 

kinsmen in the deceaSed proprietor participates in the remainder of 
ascending line, funeral oblations made to his great-great-grandfather, 
and the other ancestors, three in all : and their ofispring present oblations 
to those three who are partakers of the remainder of oblations which it 
belonged to the deceased owner to make. The text of Vrhaspati 
declares, That where there are many relatives, (JhatayaK) or remote 
kindred, (Sakuly^K) or cognate kindred, (BSndhuvSK) whoever is 
nearest of kin, shall take the wealth of him who dies withot male 
Propinquity of kin must be considered with reference to the 


issue. 


greater or less benefits conferred on the deceased proprietor, as is con- 
firmed by (both) the texts already cited above (§ 15.) 


54. Samdnodakas 
or 

Kinsmen 'allied 
by libations of 
water. 


26. If there be no distant kindred of this des- 
cription, the Samanodakas, or kinsmen allied by com- 
mon libations of water inherit, since they must be con- 
sidered as comprehended in tlie term Sakulya.” 


46- Spiritual 
preceptor. 


27. On failure of these, the spiritual preceptor is 
the successor. 


28. In default of him, the pupil is heir, for the text of Manu, or 
47 Pu il spiritual preceptor, or the pupil,” propounds the 

order in which these persons shall respectively suc- 
ceed. The spiritual preceptor here intended is he who aflbrds religious 
instruction [to his pupil after investing him with the Br^hmanical 
thread, whence he is so denominated. 


29. On failure of him, the fellow-student of the 
48. Pellow-stu- Vedas, as named in the text of Y^j^avalkya, “ a pupil 
dent of the Veda. ^ fellow-student.'’ 


49. Persons 
bearing the same 
family name. 


80. In his default, persons bearing the same 
family name, being inhabitants of the same village, 
succeed. 


31. On failure of them, persons inhabitants of the same village, 
Failing them. and descended from the same patriarch, are the suc- 
50. Those dc- cessors, according to the text of Gautama. '' Persons 
scended from! the allied by funeral oblations, family name, and by patri- 
same patriarch. archal descent, shall take the heritage.” 
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32. On failure of all heirs as here specified, Brdhmanaa, inhabi- 

51 Br&limaniw tanta of the same village, endowed with learning in 

the tnree Vedas, and other qualities, are the successors. 
Thus Manu says, '' OiJ failure of all those, the lawful heirs are such BrSh- 
manas as have read the three Vedas, as are pure in body and mind as 
have subdued their pussions. Thus virtue is not lost.” 

if 

33. In defaiUt < them, the wealth goes to the king, excepting, 
no TK« Vi o* however, the propeHy of a Brdhmana. Thus Manu 

u wealth of a Br^hmana shall never be taken [as 
an escheat] by the ling, this is a fixed law: but the wealth of the 
other classes, on feilu^e of all heirs, the king may take.” 


Special rule to 34. Failing the duly qualified Brihmana in res - 

be observed with wealth of a Brahman a, a BriChmana resid- 

wealth of a Brah- another village, is the successor, but not the 

mai}a, and king. This must be understood. 


The good* of 
a hermit, ascelic, 
and professed stu- 
dent. 


55. The goods of an anchorite, an ascetic, and of a 
professed student, are taken by the spiritual brother, 
the “virtuous pupil, and the holy preceptor. 


36. In failure ofjthese, the associate in holiness, or person belong- 
. • 4 . • 1 ing t(l the same order, inherits. Thus Y^jnavalkya. 

linear^^^^ ‘‘ Thejlieirs of an hermit, of an ascetic, and of a profess- 

ed student are in their order the preceptor, the virtu- 
ous pupil, and the spiritual brother, and associate in holiness.” Order,” 
that is the inverse order; Therefore the preceptor takes the goods cf 
the professed student the virtuous pupil tho.'t-e of the ascetic, and the 
spiritual brother and associate in holiness, that is he who is engaged 
in the same pilgrimagj; or sojourns in the same hermitage, those of the 
anchorite. 

87. The professed student is of two descriptions, perpetual and? 
temporary. The preceptor inherits the goods possessed by a perpetual 
student, for he abandoas his father, and the rest making a vow of resid- 
ing for life in his preceptor’s family. But the property of a temporary 
student would be inherited by his father, and other relations, since he 
does not enter on any such vow, and merely attends his preceptor for 
the purpose of instruction. 


* Manu, Chap. 9. v. 189. 
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CHAPTER IT. 


ON THE ORDER OF SUCCESSION TO THE PECULIAR PROPERTY 

OF A WOMAN. 

SECTION 1. 


Succession to the jiecAf liar propevtjf of a Maiden. 


1. In regard to tlie property of a maiden, first the uterine bro- 

1. Uterine bro- successor ; in his default, tlie mother, and 

tlier. failing her, the father. N^rada says, “The wealth of 

a deceased damsel let the uterine bretliren themselves 
take ; on failure of them, it shall belong to the mother, 
or if she be dead, to the father.'’ 


2. Mother. 

3. Father, 


2. This relates to wealth otlier than that which has been given to 
Excepting tlic damsel by a bridegroom, for a bridegroom has a 


right to wealth givem by himself. The text of Pai~ 
thinasi recites, “ The bridegroom shall take the gratuity 
given by himself, and Narada says, “ Let the hi st bride- 
groom on his return take back the presents he gave to 
the damsel, who has since been married : and in case of 
her death likewise, let him receive back what he gave, after defraying 
the expences which they have mutually incurred.’’ 


gifts bestowed 
by a bridegroom 
which he is entit- 
led to receive 
back. 


8P1CTION 2. 


Definition of the pecudiar property of a Married Woman, 


1. The peculiar property of a woman is in the hrst place dehiied, 
for the purpose of afterwards describing the order of succession to such 
property when belonging to a married woman. On this subject Narada 
says, “ What was given before the nuptial fire, what was presented in 
the bridal procession, her husband’s donation, and what has been given 
by her brother, or by either of her pai'ents, is termed the sixfold pro- 
perty of a woman.” 

2. Here the number six must not be considered as restrictively 
used ; since it will be hereafter declared that woman’s peculiar pro- 
perty is of many descriptions, K^ty^yana ttescribes a gift before tlie 
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nuptial fire. What is given to women at the time of their marriage, 
near the nuptial fire, is celebrated by the wise as the woman’s pecuhar 
property bestowed before the nuptial fire.” 

3. The time of their marriage,” that is the time occupied by the 
ceremony, commencing with the performance of funeral obsequies for 
departed ancestors, and concluding with the . (Abhivad, or) prostration 
of the husband at the feet of his wife. 

Property received by the woman during this time is denominated, 
“ Yautaka,” or property given at a marriage, conformably to the meaning 
of the root, ''Yu,” which signifies to mix, and the mixture here alluded 
to, is that which results from the union by marriage of the man and 
woman, who become as it were one and the same body. The following 
passage of scripture declares. " Her bones become identified with his 
bones, flesh with flesh, skin with skin.” 

5. Vy^sa also says, " Whatever is presented at the time of the 
nuptials to the bridegroom, intending [the benefit of the bride,] belongs 
entirely to the bride ; and shall not be shared by the kinsmen.” 

6. " Intending That which is given to the bridegroom, delivered 
into his hand, accompanied by an expression of the intention, such as 
'' Let this belong to the bride,” and not any tiling given without this 
intention ; Such is the meaning. 

7. Therefore the expression of “ Before the nuptial fire,” occurring 
in the text before (died, and that of " The time of their marriage,” in 
the text since quoted, are both illnstiutive. Since whatever is delivered 
into the hand of the bridegroom, intending the benefit of the bride, 
becomes her’s, such intention must therefore be considered as the foun> 
dation of her property therein. The mention therefore of the “bride- 
groom” must be taken figuratively, fer wealth delivered into the hand 
of any other with that intention, would equally become the exclusive 
property of the bride. 

8. Katyayana describes a gift presented in the bridal procession. 

“ That aefain which a woman receives while she is conducted from the 
parental [abode, to her husband’s dwelling] is instanced as the separate 
property of a Avoman under the name of gift presented to the bridal 
procession.” 

9. The term '' parental,” being derived from a compound expression, 
of which only one part is retained, the presents which she receives from 
the family of either her fiither, or mother, while proceeding to the house 
of her husband, are gifts presented in the bridal procession. 

10. “ Her husband’s donation,” is wealth given to her by her hus- 
band, as indeed appears from the use of the expression in another text 
of K^ty^yana. “ lact the woman place her husband* s donation as she 
pleases, when he is deceased ; but while he lives, she should carefully 
preserve it, or else commit it to the family.” 

11. It must not be argued that the word dSya (donation) 
relates to the wealth of her husband ; for the latter part of the 



DA'YA-KRAMA-SANGRAHA. CHAP. 11. SEC. II. 


4B9 


text above cited, “ but while he lives, she should carefully preserve it,’* 
would then be irrelevant, and it is moreover impossible that during the 
Kfe-time of the husband his wealth should go to his wife. 

12. Nor does the term “ husband ’s donation” apply to the heritage 
devolving to the wife on the decease of her husband ; for the mention 
of it occurs in a chapter treating of the peculiar property of a woman, 
and heritable wealth does not form her peculiar property ; — Supposing 
such to be the case, the sense of the verb “ d^,” to give, would then 
become metaphorical. 

• 13. “ Commit it,” deposit it ; “ The family.” — Her husband’s 

family, his younger brother and the rest. 

14. Or else,” that is if unable to preserve it herself. Thus 
Y^jhavalkya. What has been given to woman [before or after her 
nuptials] by the father, tlie mother, the husband, or a brother, or 
received by her at the nuptial fire, or ])resented to her on her husband’s 
marriage to another wife, as also any other se])arate acquisition] is 
denominated woman’s property.” 

15. Wealth given by a man for the sake of gratifying liis first 
wife when desirous of espousing a second, is called a gift on a second 
maiTiage, since the intention of it is to obtain another wife. 

16. So Devala says, Her subsistence, her ornaments, her per- 
quisite, and her gains, are the separate pro] )erty of a woman. Slie herself 
exclusively enjoys it ; and her husband lias no rig] it to use unless in 
distress.” Subsistence,” food, and raiment. 


17. Katy^yana describes the fee or perquisite. '' Whatever has 
been received as a price of workmen on housi's, furniture, beasts of 
burden, milk, animals, and ornaments, is denominated a fee.” That 
is termed a fee, which a woman receives from others as a douceur for 
influencing her husband, an architect or other description of artist, to 
expedite the completion of their business, such as the construction of a 
house, or other kind of work. It is tiie price in fact which she receives 
for sending her husband [to the employment.] 

18. " Furniture,” brooms, &c. “ Beasts of burden,” bulls, &c. 

Milch animals,” milch cows, &c. Gains,” a treasuj-e discovered, 


19. Thus Vishnu says, '' What Inos been given to a woman by her 
father, her mother, her son, or her brother, what has been received by 
her before the nuptial fire, what has been presented to her, on her hus- 
band’s espousal of another wife, what has been given to her by kind- 
red, as well as her perquisite, and a gift subsecpient are a woman’s 
separate property.” By kindred,” maternal uncles are indicated. 

20. Devala describes " a gift subsequent,” '' What has been receiv- 
ed by a woman from the family of her husband at a time posterior 
to her marriage, is called a gift subsequent, and so is that which is 
similarly received from the family of her kindred ; Whatever is receiv- 
ed by a woman after her nuptials from her husband, or from her 
parents, through the affection of the giver, Bhrigu pronounces to be a 
gift subsequent.” 
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21. From the family of her kindred.” Here by the word 
kindred,” her father and mother are [also] intended. 

22. Therefore any thing received after the marriage from persons 
related through her husband, such as her father-in-law and others, or 
from persons related through the fatlier and mother, namely, maternal 
and paternal grandfathers, is termed a gift subsequent. Such is the mean- 
ing of the first text, and the meaning of the second text is that any thing 
received posterior to the marriage, either from her husband, or from her 
parents, is also termed a “ gift subsequent.’* 

23. Since various sages have recounted woman’s peculiar pi*o- 
perty as comprizing sundry descriptions, the number six specified in 
the text of Nilrada,” (§ 1) is not to be respected, and the difierent 
texts must therefore be considered as generally descriptive of woman’s 
peculiar property. 

24. A woman’s property may then be briefly defined to be that 
wealth which independent of her husband’s control she has a right to 
dispose of at pleasure, recognized as this right is by law which K^tyS- 
yana has declared. 

25. ''The wealth which is earned by mechanical arts, or which 
is received through affection from any other [but the kindred] is always 
subject to the husband’s dominion. The rest is pronounced to be the 
woman’s property.” 

26. " Tliat which is received by a married woman, or a maiden 
in the house of lier husband or of her father, from her parents, is 
termed the " gift of affectionate kindred.” The independance of wo- 
men who have received such gifts is recognized in regard to that 
property, for it was given by their kindred to soothe them, and for 
their maintenance. The power of woman over the gifts of their 
afiectionate kindred is ever celebrated, botli in respect of donation and 
of sale according to their pleasure, even in the case of immoveables.” 

27. He explains the meaning of the word " rest,” (§ 25) by the 
text which follows 26.) That which is received by a married 
woman,” &c. 

28. " From any otlier.” Tlie husband has authority over that 
which the woman has obtained from any other excepting the family of 
her father, mother, or husband, or in that which she has gained by the 
exercise of an ai^t, such as painting, or spinning. He is entitled to take 
it even without the occurrence of any distress. 

29. Therefore notwithstanding the woman has ownership in 
both descriptions of property, she has not independent power in re- 
gard to it ; On the contrary, it appearing from the text that her hus- 
band bas authority over such property, his permission authorizing the 
disposal of it must be awaited by the woman. 

30. “ Pronounced to be the woman’s property,” that is declared 
alienable by the woman at her own pleasure. " By a married woman,” 
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&c. That which is received by a married woman from the family of 
her husband, or from the frmily of her parents, and by a damsel from 
the family of her parents, is the ‘‘ gift of affectionate kindred Such 
is the meaning. “ To soothe them,” that is through a motive of 
tenderness. 

31. Even in the case of immoveables,” relates to immoveable 
property other than that which has been bestowed upon her by her 
husband, for a prohibition exists against the gift or sale by a woman 
in regard to immoveable property given to her by her husband ; So 
Ndrada, What has been given by an affectionate husband to his wife, 
she may consume as she pleases when he is dead, or ma}^ give it away, 
excepting immoveable property,” 

32. Since given by her husband,” is here particularly specified, 
the general text of Katy^yana above quoted, must be considered ap- 
plicable to immoveable property, other than bestowed by a husband, 
in conformity with the principle which admits of a special provision 
limiting the operation of a general rule. 

33. But the husband is at liberty during a period of famine and 
the like when unable to subsist without the use of the woman s se- 
parate property, to take such property even though it he the gift of 
affectionate kindred. Thus Yiijhavalkya, “ A husband is not liable 
to make good the property of Ids wife taken by him in a famine, or 
for the performance of a duty, or during illness, or while under 
restraint.” 

34. “ While under restraint,” wldch a creditor or otlier person 
imposes on himself for tlie purpose of recovering his right, l>eing de- 
barred at the same time from ablution, from food, &-c. Ktity^yana 
has declared the liusbaud to have no riglit to t]jo use of tlie woniaifs 
separate property {as before descriheil ] during the non-existence of 
any such calamity as a famine or the like. 

85. Neither the husband, nor the son, nor the father, nor the 
brothers, can. assume the jiower over a woman’s property to take it 
or to bestow it. If any one of these persons by force consume tlie 
woman’s property, be shall be compelled to make it good with interest, 
and shall also incur a fine. If such person having obtained her con- 
sent, use the property amicably, lie shall be required to pay merely 
the principal when he becomes rich. But if the husband have a se- 
cond wife, and do not shew honor to his first wife, he shall be com- 
pelled by force to restore her property, though amicably lent to him. 
If food, raiment and dwelling be withheld from the woman, she may 
exact her due supply, and take a share [of the estate] with the 
co-heirs.” 

36. Make it good with interest,” that is the woman’s separate 
property taken by force in the form of a loan must be rendered with 
interest ; The word “ with interest,” [Savriddhim] must not he sup- 
posed a discriminative of (Stridhana) the woman’s separate pro- 
perty,” for supposing tliis to be the case, Savriddhi would be the pro- 
per form in which the word would appear. 
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37. “ Merely the principal Here the insertion of the word 
“ merely/’ is intended to preclude [the payment of] interest. 

38. But if,” &c. the meaning of which is, that if the husband 
after making use of the separate property of one wife, reside with 
another wife, and neglect the former, he shall be compelled by the 
ruling power to restore such property, even though it had been ami- 
cably lent. 

39. “ Food and raiment;” Should the husband not allow his 
wife the necessaries of life, food and clothing, then she may, if im- 
maculate, require the supply of food and raiment, which is her due. 

40. Dwelling,” place of residence. 

41. ''A share,” that is, on the death of her husband, she is to 
receive from his co-heirs, his younger brother, and the rest, the share 
to which he was entitled. Let this suffice. Further detail being 
superfluous, the subject in question is therefore propounded. 


SECTION 3. 


On the Succession to the Separate Froperty of a Woman when 

received hy her at her Nuptials. 


1. The separate property of a woman having been thus defined, 
the right of succession to such property on the decease of the woman 
is next described. 


2. In respect to property received at her marriage, “ Yautaka,” 
. , , , _ her maiden daughter succeeds first ; A text of Manu 
ai en aug declares. The wealth obtained by the mother at her 

marriage, let her maiden daughter exclusively take.” 


Betrothed 

daughter. 

Married daugh- 
ters. 


3. In default of such daughter, it appertains to 
the damsel affianced, and failing her, the married 
daughters who have, and those who are likely to have 
male issue, inherit together. 


4. A text of Gautama expresses, that a woman’s property goes to 
her “ daughters unaffianced and to those not actually married.” 

5. Here as by the word daughters,” the right of succession by 

BaiTen and wi daughters is generally declared, the mention of 

dowed daughters! '' unaffianced,” &c. becomes significant, as denoting the 

order in which they shall respectively inherit, and 
therefore first the maiden succeeds ; then the affianced daughter, that 
is, one whose troth is plighted ; in her default, the married daughter 
described as above, and failing her, the succession devolves equally on 
the barren and the widowed daughters. This is the meaning oi the 
text* 
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6. Here however on the death of a maiden daughter, or of one 
affianced, in whom the succession had vested, and who having been 
subsequently married, is ascertained to have been barren, or on the 
death of a widow who has not given birth to a son, the succession to 
the property which had passed from the mother to her daughters, 
would devolve next on the sisters, having, and likely to have male 
issue, and in their default, on the barren and widowed daughters ; — not 
on the husband of such daughter abovementioned in whom the suc- 
cession had vested : for the right of the husband is relative to the 
“ Woman's separate property,” and wealth which has in this way passed 
from one to another, can no longer be considered sls the Woman's sepa- 
rate property — This must be understood. 

7. The right of the barren, and widowed daughters to succeed, 
notwithstanding they confer no direct benefits through the medium of 
sons, is gathered from the text of Gautama above quoted, which declares 
the right of succession by the daughters generally, whether married, or 
unmarried. 

8. In default of all daughters, the son has a right to succeed : for 

The son text of Yajnavalkya declares the right of the son 

to succeed on failure of daughters by the terms “ male 
issue,” expressed in this text, Daughters share the residue of their 
mother’s property after payment of her debts ; — the male issue suc- 
ceeds in their default,” and because the son compared with all the rest, 
confers the greatest benefits ; The text of Baudh^yana also declares, 
that Male issue of the body being left, the property must go to them.” 

9. In default of the son, the daughter’s son inherits, for it is rea- 
The daughter’s sonable, that since the daughter’s claim is preferred to 

son. of son, the son of the debarred son should be 

excluded by the son of the person who bars his claim. 

to. Failing the daughter’s son, the son's son succeeds, in his 
The son’s son. default, the great-grandson in the male line, according 
The great -grand- to the degree in which benefits are conferred by 
^5on. them. 

11. In default of the great-grandson in the male line, the son of 
^ j. . , a rival wife succeeds, for the text of Vrihaspati recites 

^ ^ that, The mother’s sister, the maternal uncle’s wife, 

the paternal uncle's wife, the father’s sister, the mother- 
in-law, and the wife of an elder brother are declared similar to mothers.” 

If they leave no issue of their bodies, nor son, [of a rival wife] nor 
daughter's son, nor son of those persons, the sister’s son and the rest, 
shall take their property.” 

12. The term "son,’' which occurs as above, " nor son,” is in- 
tended to propound the right of succession by the son of a rival wife ; 
otherwise, it is useless to consider it as a discriminative of " Aurasa,” 
meaning of itself " legitimate issue and it would also follow that the 
younger brother of the woman's husband and the rest would have a 
right to succeed notwithstanding the existence of the son of a rival 
wife. 
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19. In default of the son of the rival wife, her grandson succeeds ; 
Her grandson. and failing him, her great gi’andson, since they both 
Her great grand- present oblations to her husband in which she also 

participates. 


14. In default of all the above heirs, if the property were obtain- 
If tlie property woman at the time of nuptials, celebrated 

according to one of the forms denominated Brahma, 
Daiva, A'rsha, Gandharva, or PrSj^patya, her husband 
is the next successor, for the text of Manu declares. 
It is ordained that the property of a woman married 
by the ceremonies called Brahma, Daiva, Arsha, Gfod- 
liarva, or Pr^j^patya, shall go to her husband, if she 
die without issue’’^ 


were received at 
nuptials. 

Celebrated in 
the form. 

Brahma, &c. 
then the 
Husband. 

And failing him 


15. On failure of her husband, her brother is the next successor 

The brother according to the text of Y^ijhavalkya, ''That which 

has been given to her by her kindred, as well as her 
fee or gratuity, and any thing bestowed after marriage, her kinsmen 
take, if she die without issue.” 


16. The term " kindred,” means her mother and father, and con- 
sequently by the term " kinsmen,” her brothers are signified. The same 
is declared by K^ity^aiia, who says, " Immoveable property, which has 
been given by parents to their daughter, goes always to her brother, if 
she die without issue.” — Here since the terms “ immoveable property,” 
are UvSed, other property is of course intended by the argument drawn 
from the loaf and staff.f Thus it is stated in the D^ya-Bliag4 By the 
use of the term " always,” it appears, that the eight forms of marriage, 
namely, Brahma and the rest are included. 

17. Fee or gratuity” has been before explained, as also the 
Afterwards the gift subsequent.” Failing the brother, the succes- 

mother, and in sion devolves on the mother, and in her default, the 
her default the father inherits. A text of K^tydyana says : " The 

fee of a damsel goes to her uterine brothers ; failing 
them, the mother succeeds ; and after her, the father. — Some hold that 
the father succeeds first.” 

18. The " fee of a damsel,” that is, her wealth, belongs first to 
her uterine brothers ; in their default, it goes to the mother ; and after 
her to her father. — " Some hold,” &c. meaning in the opinion of others ; 
but according to our interpretation, the father first inherits, and 
afterwards the mother. Such is the meaning. 


* Manu, Chap. 9, v. 196. 
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19. But if the wealth were received by the woman at the time 
of her marriage, celebrated according to any one of the 
three forms denominated Paiqdcha, R^kshasa, or Asura, 
then in default of the great-grandson of the rival wife, 
the succession devolves first on the mother, then on 
the father. For the text of Manu declares : But her 
wealth given on the marriage called Xsura, or on 
either of* the two others, is ordained on her death with- 
out issue, to become the property of her mother and 
father.”* 

20. Here the use of the compound in this form MStSpitroK”] 
is with the view of exhibiting the order of succession, for if it had 
been intended that the mother and father should inherit together, 
the form PitroK” would have been observed. 

21. In default of the father, the brother succeeds, and failing the 
THc brother, and brother, the succession devolves on the husband ac- 

in liis default the cording to the text of K^tj^fiyana, “ That which has 
husband. been given to her by her kindred, on failure of kins- 

men, goes to her husband.” 

22. “ Kindred,” mother and father : — On failure of kinsmen,” 
by which the failure of the brother must be understood ; because [in 
the instance of wealth received by the woman at the time of nuptials, 
celebrated in one of the five forms called Br^thma, &c.] the parents 
succeed only in the case of a failure of the brothers. 


But if the 
wealth were re- 
ceived at nuptials, 
celebrated m the 
form Pai 9 
then the mother 
succeeds next the 
father. 

After him. 


SECTION 4. 


On the order of Succession to the Separate Property of a Woman, 

when not received by her at her Nuptials^ 


1. The order of succession requisite to be observed in regard to 
woman’s pecular property, generally, whether “ Y autuka” or '' Ayautuka” 
on a failure of heirs including all as yet enumerated, will be hereafter 
declared. But first we treat of the order of succession in regard to 
wealth not received by the woman at the time of nuptials termed 
" Ayautuka.” 

2. In the case of the peculiar property of a woman [not obtained 
by her at the time of nuptials, and] not given to her by her father at 
the time of the wedding, or at any other time, the son and the un- 
married daughter inherit together. 


* Manu, Chap. 9. y. 197. 
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3. This is declared by the first half of the following passage of 
The son and uti- Dovala, “ A woman s property is common to her sons 
married daughter and unmarried daughters when she is dead; but if she 
inherit togei her. leave no male issue, her husband shall take it, her 
mother, her brother or her father.” 


4. Since the words sons and unmarried daughters” are exhi- 

And in default conjunctive compound (called "^Dvandva,”) 

of one the other. because the words common to” are here expressed, 

it results that the son and the unmarried daughter 
possess the right of inheritance togetlier, and in default of either of 
them, the wealth goes to the other. 


5. On failure of both these two, the succession devolves equally 

Failino- thorn married daughter, who has, and the married 

"J'he * married daughter, who is likely to have male issue — for a text 

daughters. of Narada recites, “ In default of a son, let a daughter 

take the succession, for they are both offspring alike ;” — and because 
oblations at solemn obsequies are presented by the daughter through 
the medium of her son, to the husband of a woman, in which she par- 
ticipates, [that is, oblations are presented by the daughter’s son to his 
own maternal grandfather.] 

6. In default of either of these two, the other succeeds, and on 
And failing one failure of both of them the son’s son inherits, for he 

the other ; then, presents an oblation at vsolemn obsequies to the hus- 
Tlie eon’s son, band of the woman, of which she partakes. 

7 . In default of the son’s son, the daughter’s son succeeds ; for it 

is reasonable since the claim of the married daughter is 
The daughter’s t)arred by the son, that the son of the debarred daugh- 
■ ter, should be debari-ed by the son of the person who 

obstructs her claim : and a text of Manu i*eciting that, A daughter’s 
son delivers him in the next world like the son of a son/’* declares the 
right of the daughter’s son to succeed. 


8. Like the son of a son.” From this expression it results, that 
when there is no longer an adverse claim, tlie daughter’s son has a 
right to succeed after the son’s son. 


The great-grand- 
son in the male 
line. 'I he son of 
a rival wife, her 
grandson, and 
great -grandsons, 
afterwards. 


9. In his default the great-grandson in the male 
line succeeds. Failing him the son of a contemporary 
wife, her grandson and great-grandson in the male line : 
since all these present funeral oblations to the hus- 
band of the woman, in which she participates. 


10. After these, the barren and widowed daughters both inherit 
The barren and together, for they too rank among the progeny of the 
widowed dnugh- woman, and the right of the husband to succeed is 
ters. Failing only in the case of a failure of progeny generally : Manu 

declares, that, the wealth of a childless woman, mar- 
ried according to the form denominated BrShma or the remaining four 
forms, goes to her husband. 


, Chap. 9 
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11. Failing either of these, the other succeeds, and in default of 
successors including the barren and widowed daugh- 
ters, the succession devolves in due order, by the rule 
of analogy, as in the case of wealth received at nup- 
tials, viz : on the woman’s husband, brother, mother, 
and father, if she were married according to any one of 
the five forms, denominated “ Brahma,” and the rest ; 
or if she were married according to any of the three 
forms, stjded Asura, &c. on her mother, father, brother 
and husband. 

12. The order to be observed on a failure of all these successors, 
will be hereafter declai*ed. 


The other suc- 
ceeds. 

Then the wo- 
man’s husband, 
brother, mother 
and father. 

Or her mother, 
father, brother 
and husband. 


SFXTION 


On the Succession to the Sepamte Property of a ^^'omav, when girp^i 

to her by her Father. 


1. In regard to the wealth given by a father to a woman at the 
The maiden time of the wedding, or antecedent or subsequent to 
daughter. it, a maiden daughter inherits in the first place. 

Next the mar- 2. After her, a married daughter who has, and 

ried daughters, one who is likely to have male issue, inherit together. 


3. Next, 

And in their de- 
fault, the barren 
and widowed 
(iau^^hters, then 
the sou aiui the 
rest, as in the case 
of property re- 
ceived at nuptials. 


the succession devolves on the barren and widowed 
daughters, and in default of all daughters, the son and 
the rest succeed, as in the case of property received at 
nuptials ; for^a text of Manu declares, The wealth of 
a woman which has been in any manner given to 
her by her father, let the Brahman i damsel take, or let 
it belong to her oftspring.”'^ 


4. Here by the specification of given by the father/’ it is in- 
tended, that whatever has been given by the father even at any other 
time than that of the wedding, belongs fiist to the damsel, and after 
her, it goes to her offspring, — her son. 

5. The expression Brahmani damsel^ is merdy an illustrative 
recitation Anuv^da.”) Thus it is stated in the D6ya-Ki%a. 


Mauu, 9. 193- 
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SECTION 6, 


On tfce Succession to the Separate Property of a Woman, generally, 
on a failure of all the Heirs as yet enumerated. 


1. In default of successors down to the father, in respect to wealth 
On a failure of received at nuptials solemnized according to any one 

lieirs as yet enu- of the five forms of marriage, denominated Bnihma 
mrrated. and the rest, and on failure of successors down to the 

husband, in respect to wealth received at nuptials, celebrated accord- 
ing to any one of the three forms styled Asura, &c., as well as in the 
The husband’s case of all other peculiar property of a woman, the 
younger brother succession devolves on the husband’s younger brother: 
succeeds. for the right of the husband’s younger brother and the 

rest to succeed at that time, has been propounded by Yrihaspati in the 
following text : ^'the mother’s sister, the maternal uncle’s wife, the pa- 
ternal uncle’s wife, the father’s sister, the mother-in-law, and the elder 
brother’s wife are pronounced similar to mothers : — If they leave no 
issue of their bodies, nor son, [of a rival wife], nor daughter’s son, nor 
son of those persons, the sister’s son, and the rest shall take the pro- 
perty.” 

2. The word aurasa'') ‘‘ issue,” in this text implies both son and 
daughter. “ Nor son” must be considered as intending the “ son of a 
rival wife.” It must not be supposed discriminative of the word 
“issue,” since it would be unmeaning, and it would follow that the 
succession devolved on the husband’s younger brother and the rest, 
even while the son of rival wife were existent. “Nor son of those per- 
sons,” Hereby “ these persons,” the son, and the son of the contempo- 
rary (or rival) wife are intended the expression does not refer to the 
damsel and daughter’s son, for the damsel’s son is included in the term 
daughter’s son, and the daughter’s son’s son confers no benefits, being 
incompetent to present the funeral ofiering : [to the woman’s husband]. 
By the term [“ w”] “ nor,” the sons of the son, and of the son of the 
rival wife are to be undcustood. But the order of succession prescribed 
by the above text is not to be respected ; for if this were the case, it 
would follow, that the husband’s younger brother succeeded last, and 
this would be improper, since he confers greater benefits than all the 
others who are specified in that text ; and the following texts of Manu, 

“ To three ancestors must water be given at their obsequies ; for three, 
(the father, his father, and the paternal grandfather) is the funeral cake 
ordained “To the nearest Sapinda the inheritance next belongs,”*f are 
recited in a treatise of inheritance, for the purpose of exhibiting that the 
order of succession takes place according to the greater or less benefits 
conferred ; otherwise, the introduction of them in such a treatise would 
be useless \ consequently the order of succession must be understood as 


^ Mann, 9. ISO. 


t Manu, 9. 187. 
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taking place according to the proximity of benefits conferred, and this 
being the ease, the order inferrible from the spirit of the text, rather 
than that drived from the letter of it, must be respected. 

3. Therefore the husband’s 3^ounger brother i.s first entitled to 
the succession, because he presents oblations to the woman, to her 
husband, and to three persons to whom her husband was bound to 
offer oblations, and he is moreover a Sapinda.” 


4. In his default, the succession devolves at once upon the sons 

Failin(?liira,tlie th® husband s younger and elder brother, because 
Bons of the hus- present oblations to the woman, to her husband, 

band’s younger and to two persons to whom her husband was bound to 
and elder brother, offer oblations, (namely to his father and grandfather,) 
and they are moreover within the degree of relationship, termed 
'' Sapinda.” 


5. In their default, the sister’s son, though not a Sapinda, is 
Inthcirdefault, entitled to the succession: for he presents oblations 
the bister’b son : to the woman and to tliree persons, namely, her father 
and the rest to whom her son was bound to offer oblations. 


(i. Failing him, the husband’s sister’s son : for he presents obla- 
Ti'en the lius- tions to her, to her husV)and, and to three persons to 
band’s sister’s son. whom her husband ought to have offered oblations. 


Next the wo- 
man’s brorh'-r’tt 
snn, and failing 
him, 

The son-in-law. 


7. In his default, the [woman’s] brother’s son, 
who presents oblations to the woman, and to her 
father and grandfather. 

8. Failing him, the somin-law, who presents 
oblations to his father-in-law and mother-in-law. 


9. Vrhaspati’s text above quoted, propounds therefore merely 
the right of succession by the persons abovementioned, and is by no 
means intended to exhibit the order in which the}' succeed. 


Afterwards the 
father-in-law, tlieii 
the husband’s 
elder brother. 


10. Failing all these heirs including the son-in- 
law, the father-in-law, and the husband’s elder brother, 
who are Sapindas, succeed according to their nearness 
of kin. 


11. In default of all Sapindas, the Sakulyas,’' those allied by 
Aft*n-thesp the common oblations of water, and those descended from 
“ Sakulyas.” the same partriarch in the male line, succeed. 


And in their 12. Failling all these, in the case of the property 

default, Brahma- of a JBrd»biTiani woman, Brahmanas, inhabitants of the 

same village, exceedingly learned in the Vedas, are 
entitled to the succession. 


13. But in the case of the property of a woman of 
Or the king. the Kshatriya and other tribes, the king is exclusively 

entitled to the inheritance. 
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CHAPTER III. 

ON EXCLUSION FROM INHERITANCE. 


1. Those who are excluded from inheritance are now specified, 
from which exception, those who are competent to inherit, will appear: 
Thus Manu, Impotent persons and outcastes, persons born blind, and 
deaf; madmen, idiots, the dumb, and those who have lost a sense or a 
limb,''^ are excluded from a share of the heritage. — A text of K^ty^- 
yana has more particularly defined the impotent person. 

2. Born blind and deaf.” That is by nature, not those who 
have become so, from some adventitious cause : the meaning therefore 
is, those who are blind and deaf from the period of their birth. N^rada 
says — “ An enemy to his father, an outcaste and one who is addicted 
to vice [or has been expelled from society,] take no shares of the inheri- 
tance, even though they be legitimate : much less if they be sons by an 
appointed kinsmen,” 

3. An enemy to his father One, who ill-treats his father dur- 
ing his life-time, or one, who is averse to performing his obsequies 
when dead. 

4. One who is addicted to vice One, who by reason of his 
crimes and vices, is excluded by his relations from drinking water in 
company with them. 

5. Thus YiCjhavalkya : ‘'All those brothers who are addicted to 
vice, lose their title to the inheritance.” 

6. “ Addicted to vice That is, adhering to a contrary or an 
improper course, such as drinking, gaming, &c. 

7. So the text, “ An outcaste, his offspring, an impotent person, 
one lame, insane, or an idiot, a blind man, one afflicted with an incurable 
disease, should be supported, since they are excluded from the inheri- 
tance.” 

8. “ Lame ;” That is, one who cannot walk with both his feet. 

9. '' An idiot One who is incapable of receiving [instruction 
in] the “ Vedas.” 

10. So NSrada: “Those of the family, who are afflicted with 
a long and painful disease, idiots, those who are insane, blind, or lame, 
should be maintained ; but their sons are partakers of the inheritance,” 

11. “ Long That is, from the period of birth. 

12. “ Painful :” Such as the leprosy, &c. 


* Manu, 9, SiOl. 
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13. Their sons however if devoid of these faults, are partakers of 
shares. 

14. The maintenance is directed for all, except the out-caste, for a 
textofNtoda declares, that Food and raiment is ordained for all, 
excepting the out-caste.’* 

15. By the term out-caste, his son must also be considered as 
understood, for he becomes so, in consequence of having been begotten 
by an out-caste. 

IG. Baudhayana has declared this explicitly, Let the co-heirs 
support with food and apparel those who are incapable of business, as 
well as the blind, idiots, impotent persons, those afflicted with disease, 
and calamity, and others, who are incompetent to the performance of 
duties : excepting however the out-caste and his issue.” 

17. The incompetency of the wives of such persons to inherit has 
also been declared by the following text.* — Their childless wives 
conducting themselves aright, must be supported, but such as are un- 
chaste, should be expelled, and so indeed should those who are per- 
verse.” — Their daughters also should be maintained until provided 
with husbands.” 


CHAPTER IV. 


ON DIVISIBLE AND INDIVISIBLE PROPERTY. 


SECTION I. 

On Froperty liable to Partition. 

1. K^tySyana has declared the property which is liable to parti- 
tion : What belonged to the paternal grandfather, or to the father, and 
any thing else [appertaining to the co-heirs having been] acquired by 
themselves ; must all be divided at a partition among heirs.” 

2. “ And any thing else The particle and” is here connect- 
ed with '' themselves Therefore from the use of this particle which 
occurs in the expression “ and acquired by themselves,” the acquisition 
of another is also to be understood : provided however such acquisition 
have been made through the joint-stock, or by [joint] personal labour. 

. 3. Consequently the acquirer has two shares of wealth which 
has been acquired by the expenditure of the joint-stock, and the rest 
have only one share each. So Vy5sa says : '"Whatever wealth a man 
gains with the aid of the patrimony, by valour and the like, the bro- 
thers are sharers therein. To him must be allotted two shares, and the 
remainder should be made equal sharers.” 
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4. '' To him That is, the acquirer, and this is reasonable ; for 

the acquisition is made on the part of the acquirer both by the use of 
the common property, and by personal labour ; but on the part of the 
rest, simply by means of the joint-stock. 

T). In like manner, when an acquisition is made by two persons : 
by the personal labour of the one, and by means of the wealth, and of 
the personal labour of the other, then the acquirer by means of per- 
sonal labour alone, has one share, and the acquirer by wealth and 
labour has two shares, by parity of reasoning. 

6. Therefore these three descriptions of property, viz : ancestral 
property, wealth acquired by a father, and that which has been ac- 
quired by the expenditure of joint-stock, are partible among all ; but 
wealth acquired by individuals through their own exertions, [such as 
partnership in trade, &c.] must be shared exclusively by the acquirers. 
This is settled. 

7. Wealth however acquired by science, and such other means, 
without the use even of joint-funds, must be shared with parceners 
equally or more learned, not with less learned, or unlearned parceners. 
The text of K^ty^yana declares : “No part of the wealth which is 
gained by science, need be given by a learned man to his unlearned 
co-heirs ; but such property must be yielded by him to those, who are 
equal or superior in learning.” 

8. The term “ learning,” above, refers alike to the words equal 
and superior, like the eye of the crow* [looking two ways.] There- 
fore the meaning is, “ parceners, equally, or more learned.” 

9. But if during the period of acquisition of science by one bro- 
ther, another brother should through his own personal exertions, and 
by means of his individual wealth, support the family of such brother, 
then, even though utterly ignorant, he is entitled to a share of the 
wealth which his [acquiring] brother had gained by means of sciencc. 
Thus Ndrada declares : He who supports the family of a brother 
employed in the acquisition of science, shall even though ignorant, 
receive a share from the wealth obtained by means of such science.” 

10. “Ignorant.” That is, though a fool. 

11. But all the parceners, whether learned or ignorant, are entitled 
to share in wealth which has been acquired by science, imparted to 
them by their own family, their father and the rest. Yfhaspati says : 
“ Whatever wealth has been earned through valour by brothers, who 
have derived science from their family, or even from their father, is 
partible (a)'' 


* The crow is supposed monoculous. 

{d) See Chalakonda Alasdni v. Chalakonda Ratnackalam 2 Mad- H. C. Rep. 56, 
where all the authorities on tiie subject were considered, and the High Court held that 
at all events the ordinary gains of science were divisible when such science hwd been 
imparted at t)ie family expense and acquired while receiving a family maintenance, but 
that it was otherwise when the sciencehad been imparted at the expense of persons not 
members of the learner’s family.- 
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12. By the words “ or even/’ the grandfather, the uncle and the 
Irest are intended. “ Earned through valour •/’ — the gains of valour ac- 
<]uired by means of the expenditure of the joint-stock, for, it will be 
hereafter declared, that wealth acquired without the expenditure of 
the joint-stock is indivisible. 

i 

13. Kiity^yana luis particularly described the gains of science, 
as follows : “ W hat has been gained by the solution [of a difficulty] 
after a prize has been offered, must be considered as the gain of science, 
and is not included irx partition, [among co-heirs.] — What has been 
obtained from a pupil, or by officiating as a priest, or for [answering] a 
question, detennining a doubtful point, or through display of know- 
ledge, or by [success in] disputation, or for superior [skill in] reading, 
the sages have declared to be the gains of science, and not subject to dis- 
tribution. The same rule likewise prevails in the arts ; for the excess 
above the price ; [of the common goods,] and that which is gained 
through skill by winning from anotljer a stake at play, must be con- 
sidered as acquired by science, and not liable to partition. So Vrhas- 
pati has ordained.” 

14. Gained by the solution of a difficulty As where one agrees 
with another, “ If you resolve this well, then will I give you so much 
wealth.” What is obtained after this stipulation in consequence of a 
good solution of the difficulty, is indivisible. 

15. Obtained from a pujiil That is, from one to whom in- 
struction has been afforded. 

16. '' Officiating as a priest That is, what has been received as 
a fee, for having performed for a person, the duties of family priest, 

Purohita.”) 

17. Also on the occasion of one having “ propounded a question,” 
relative to any particular science, what he bestows on a person, through 
satisfaction, at having received from him a complete answer. 

18. So likewise for determining a doubtful point That is, for a 
determination on a question, proposed with a view to the removal of 
a doubt, and in this form : '' 1 will give this gold or other considera- 
tion to him, who dispels my doubts on this point of law — What in 
fact is gained (aftef sUoh a proposition being made,) for having dispelled 
the doubts of the proposei\ 

19. Or what is gained by a third person deciding justly between 
two disputant parties, who mutually appeal to him for his judgment, 
in the determination of a doubt in a matter of dispute. 

20. Or for the display of knowledge The meaning of which 
is, what has been received as a present or so forth, for having luminous- 
ly exhibited ones own knowledge in the sacred ordinances, &c. 

21. So by [success in] disputation :” That is, what has been 
obtained by getting the better of another in an argumentative discus- 
sion. 

m2 
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22. So likowise, where any particular thing is to be given to one 
of several Brahmans, who reads the Vedas in a superior mannei. o 
also, what is gained by painters, goldsmiths, for other artificers, J y c 
exercise of an art or science. 

23. Also what is obtained by winning from another at j)lay , 

All of these are gains of science and indivisible with the rest. 

24. KSty^yana has stated a special rule : “ Wealth gained thiough 
science, which was acquired from a stranger, while receiving a oieign 
maintenance, is termed ac(piisition through learning. 

25. Tiierefore, an acquisition made through science iinpartcd by 
others, than a fatlier or an uncle and the rest, [of the acq[Uiiei ^ 
family,] and without the expenditure of the joint-stock, must be s are^ 
with parceners more or equally learned, but not with those wioai( 
less so, or who ar(‘ wholly ignorant 


SECTION 2. 


(hi imt Inthle U> Pa t'f ttloV' 


1. ()n this subj('ct Niir;ida says : “ itxcepting wealth gained ly 
valour, property rccciviMl with a wif(^ and the gains ol science, these 
three are indivisiljlc ; as also a paternal gift iiuide through affection. 

2. Tlie meauiug of this text is, that since the gains of valour, 
what has been obtained from tbe pa.T'eiits in law, *kc on account of 
having espoused a wife, the, gains of science, and what has been receiv- 
ed through affection from a father and others, are indivisible ; therefore, 
setting these four aside, the n^st [of wealth] is divisible. Ibis is 
nectedwitb the subject of partition of inheritance. Mann says: “Wealth 
acquired by learning, belongs exclusively to him who acquired it. So 
does any th lu<’’ •^dven by friend, received on account of marriage, or 
presented as a mark of respect to a guest, y 

Cliveii by a friend : tlbtained from a tricnd. 

4. “ It(*,ceived on account of marriage : Thaf is, obtained from the 
Yiarenbs in-law, hy reason of having become their son-in-law. 

5. Presented as a mark of respect : ’ Obtained for officiating as 
a priest. Manu declares : “ What a brother has acquired by labour 
and skill, without using tbe patrimony, be sball^ not give up without 
his assent, for it was gained by his own exertion. I 

6. So Y^jfiavalkya : “ Ancestral property, which had been before 
usurped by any one, and afterwards recovered by an heir, is not to be 
divided among tbe other heirs — nor are the gains of science.’* 

* Vide (7 and 8) Supra, 
j* ManUj 9. 20C. j ManU; 0, 206, 
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7. “ Ancestral property before usurped Supposing any one heir 
without the expenditure of the joint-funds, v)r unaided by the exertions 
of the other heirs, to recover such property, it is not divisible among 
them. 

8. He has stated a special rule regarding land : “ Land inherited 

in regular succession, but which had been uniformly lost, and which a 
single heir shall recover, solely by his own labour, the rest may divide, 
according to their due allotments, having first given him a fourth part.” 

9. Having given a fourth part of the land recovenjd, to him who 
recovered it, let all the rest divide the remainino: three shares with him, 
according to the due proportions to wliicli tliey are entitled, and take 
their respective allotments. 

10. Tliis is ascertained from tliese texts [above cited.] 

11. What has been acquired by a separated or an unsoparated 
parcener without the expenditure of the joint-])rop(n‘t3^ and without 
the assistance of another, belongs exclusively to the acquirer, and is 
indivisible with the rest. 

12. The distinction liowever to he ohsto ved in regard to the 
gains of science, has already been declared.* 

13. Manu and Vishnu have both declared oibcj’ des(‘riptitms of 
property to be indivisible: “(lothes, ve]n(”]es, ornaments, prepared 
food, water, women, and furiiitun^s for repose or for meals, are declared 
not liable to distribution. 


14. 

15. 

16. 

17. 


i k 


a 


i i 


i L 


Olotlics •” Appai’cl for the body, 

Veliides • ' Such as (*aiTiages, horses, Arc. 
( Irnaments Rings, 

Prepared food • ’ Sweatmeats, k(\ 


18. “ Water In weils or tanks — The vaier contained in wells 

and tanks, which have all along belonged to the father and the rest, is 
not divisible like otlier j)roperty : but must be taken by each co-heii* 
according to his exigency. A text declares : ' I'hc water of wmlls and 
tanks, must be drawn up an<l used by turns." 


19. Furniture for repose and meals Such as the couches and 
seats adapted to the use of each co-lieir, and the vessels used by each 
for the purposes of eating and drinking. 


20. Thus Vy^sa ; “ A seat, a couch, a place of sacrifice, a field, a 
vehicle, dressed food, water and women, are not divisible among kins- 
men.*' 


See (7 and 8) Sect. I. Supm. 
f Mauu, 9. 219. 
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21. '‘A place* of sacrifice That is, wliere sacrifices are made, or 
the image of a god is placed ; but not wealth obtained by sacrificing, 
since that has already been included in the gains of science. Thus 
K^ty^yana : “ The path for cows, the carriage-road, clothes, and any 
thing wbicli is worn on the body, should not be divided, nor what is 
requisite for use, nor intended for arts.” So Vrhaspati declares. 

22. “ What is requisite for use What is serviceable, such as 
books, for the use of the learned, should not be divided with fools. 

23. Therefore books must not be taken by the ignorant parceners ; 
they belong to those of them, who are learned. 

But the ignorant brother must receive from the learned 
parcener some other aiticle, equivalent to the share of the books, to 
which he is [otherwise] entitled, or else the value itself thereof ; for if 
it be assumed that the ignorant parcener has no right whatever in the 
books, then, supposing books alone to constitute the common property, 
when a partition took place, the ignorant parcener would be entirely 
deprived of his share. 

2o. This is however inadmissible, since it would be at variance with 
the text, which declares : “ They who are born, and they who are yet 
unbegotten, and they who are actual!}' in the womb, all require the 
means of support : and the dissipation of their hereditary maintenance 
is censured.” 

20. Nor must it be supposed, that the application of this text is 
limited to other cases than the one in question ; for if a true conclu- 
sion is obtainable without [such] limitation, an erroneous one is arrived 
at by the supposition [of it.] 

27. In like manner, whatever is adapted to tlm exercise of the 
arts, should belong to those of tlie heirs who are artists, and not to the 
unskilled. The rule above stated holds equally good in this instance. 

28. Sankha and Likhita declare : No division of a dwelling 
takes place ; nor of water-pots, ornaments, and things not of general 
use ; nor of women, clothes, and channels for di\aining water.” Pr^ja- 
pati has so ordained. 

29. An habitation, a garden, or the like, which has been construct- 
ed by one of the heirs, witliin the premises, belonging to the dwelling 
house, during the life-time of tlie father, is also indivisible : for it is 
fair to presume, that as the father did not prohibit, he permitted it. 

80. This is likewise to be understood, supposing another of the 
heirs, to have constructed a similar habitation or the like, within the 
premises of another dwelling house [belonging to the father]. 

31. “ Things not of general use Utensils for purposes of food ; 
culinary, &c. 

32. Women Other than female slaves. 
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CHAPTER V. 

ON A SECOND PARTITION OF PROPERTY AFTER THE RE-UNI ON 

OF CO-PARCENERS. 


1. Re-union is in the first place described for the purpose of ex- 
plaining a pai’tition made by re-united co-parceners. 


2. On this subject Vrhaspati says : He who being once sepa- 
rated, dwells again, tlirough affection, with his father, brother, or pater- 
nal uncle, is termed re-united/’ 


3. Therefore where a person has been once disunited from his 
father and the rest ; — afterwards the former partition is annulled by 
mutual consent of the separated parties, and in consequence of an agree- 
ment being concluded to the following effect, the wealth which is 
thine, is mine,” — “ that which is mine is thine,” they resolve on dwell- 
ing in the same abode. — This is considered re-union. 


4. Here, since the father and the others are particularly specified, 
re-union takes place with those who are alone described, and not with 
nephews and the rest, who are not named ; otherwise, the specific 
mention of father and the others would be unmeaning. Such is the 
opinion according to the Daya-Bhaga. 


5. The followers of the Maithila school are of opinion, that the 
use of the term father, and the rest, is figurative, and that re-union 
takes place, when those, whose right to a share of the common property 
is established by their birth, re-associate, after having once separated: 
consequently, that re-union can occur with nephews and the rest. 

6. With regard then to a partition made by re-united par- 
ceners : — 


7. In a second partition, made by re-united brothers, the eldest 
son has no right of primogeniture, but all the brethren of the same class 
must have equal shares. Vrhaspati says : “ Among brethren, who being 
once separated, again live together, through mutual affection, there is 
no right of primogeniture, when partition is again made.” 

8. Here among brothers or others, connected by parity of rela- 
tionship, re-associated, and unassociated, the re-united parceners are 
first exclusively entitled to the wealth of the dect^ased re-united parce- 
ner. For a text which will be hereafter recited, declares, that “A 
re-united [brother] shall take the share of his re-united [co-heir].” 

9. In default of such re-united parcener, the disjointed parceners 
as above, are entitled to the succession, 
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10. In like manner, supposing a father, who has made a partition 
among his sons, and taken for himself the share allowed him by a law, 
while unassociated with his sons, to beget another son, and afterwards 
to die, then this son bom subsequent to the partition, is entitled to 
his father's share of the wealth : and not a son who was formerly sepa- 
rated. 

11. In like manner the son, who is born'after a partition, is not 
entitled to share in the partition of [the wealth of] the brothers, who 
were formerly separated [from the father.] 

12. Thus Vrhaspati says : The younger brothers of those, who 
have made a partition with tlieir father, whether children of the same 
mother, or of other wives, sliall take their father s share. A son born 
before partition, has no claim on the paternal wealth ; nor one, begotten 
after it, on that of his brother. They have no claims on each other, ex- 
cept for acts of mourning and libations of water.” 

13. '' The younger brothers That is, those born subsequent to 
a partition. 

14. If a father should die after having re-united himself with any 
one of his sons wliomsoever, then his wealth is equally shared by the 
re-united sons and those born subsequent to the partition, according to 
the text, [of Manu and N<iradaJ that A son, born after a division, 
shall alone take the paternal wealth ; or he shall participate with such 
[of the brethren] as are re-united with tlie father.”* 

15. A special rule is however to be regarded : where an acquisi- 
tion has been made by a re-united father, by means of his individual 
wealth, and through his own personal labour and exertions, such ac- 
quisition shall belong exclusively to the son boj’n after a partition, and 
not to another son who was re-united. 

16. Vrhaspati says : “ All tlie wealth which is acquired by the 
father himself, who has made a partition with his sons, goes to the son 
begotten by him after the partition. Those boiai before it, are declared 
to have no right.” 

17. Here by the use of the word “ himself,” the author shews the 
acquisition to have been made with individual wealth, and by means 
of personal exertion. 

18. In like manner a debt incurred by a disunited father on his 
own account alone, shall be discharged by the son born after partition 
exclusively. '' As in the wealth, so in the debts likewise, and irt gifts, 
pledges, purchases,” being the remainder of the text above quoted. (16) 

19. Where, however, a debt has been incurred by a re-united 
father, for the sake of the community, it shall be discharged both by 
the re-united parceners, and the sons born subsequent to a partition. 

20. One born after partition, is one who has been born of a con- 
ception which took place subsequent to partition, for without concep- 
tion, there can be no act of procreation. 


^ Manu, 9, 2rt. 
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21. Hence, if a partition be made among sons, while the concep- 
tion of the woman be yet unknown, then the property which had been 
divided must be re-collected and a second partition take place, at which 
the son born of such conception, will be entitled to his share with those 
brothers who had formerly separated ; but the paternal wealth must 
not be shared with him. 

22. What has been declared with regard to the right of a son 
born after partition to succeed to the wealth of his father, relates to a 
father’s own acquisition, since it is impossible that any partition of the 
ancestral property should take place until the mother’s and the step- 
mother’s courses have ceased, and supposing even such a partition to 
have been made by mistake, it would have no effect, as being contrary 
to law. 


23. All sons, whether })orn subsequent to partition or otherwise, 
are entitled to participation in such property ; consequently if a father 
should accidentally have made a partition of ancestral property consist- 
ing of land, &c. and live separate after liaving taken the share, to which 
he is by law entitled, still the son born after partition, would be 
entitled to obtain from his brother and the rest, a share in the wealth 
derived from the grandfather, and the former partition having been 
illegally made, must be considered null and void. 

21. The text of Vishnu on this point declares, that Sons, with 
whom the father has made a partition should give a share to the son 
born after the distribution,” 


CHAPTER VI, 

ON PARTITION MADE BY A EATHER OF ANCESTRAL, AND OF 

HIS OWN ACQUIRED PROPERTY. 


1. A partition made by a father of his own acquired wealth, is 
regulated by his will alone ; but in regard to a division of the ances- 
tral property, the circumstance of the cessation of the mother’s courses 
must be associated with the fathePs will. This is the difference. 

2. Thus Vishnu declares : When a father separates his sons 
from himself, his will regulates the division of his own acquired wealth.” 

3. But in regard to ancestral property, Gautama says : After the 
'demise of the] father, let sons share his estate, or while he lives, if 
:,he mother be past child-bearing, and he desire partition.” 

4. It should not be argued that this text of Gautama is also ap- 
plicable to a father's own acquired property ; for if it be alleged that 
partition of the father’s acquired wealth takes place indeed on the 
cessation of the mother’s courses, it would follow that the text [of 
Gautama] which declares : “ A son begotten after partition takes exclu- 
sively the wealth of his father,” would be wholly irrelevant : since no 
son can be born on the extinction of the mother s courses, 
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5. It must not be asserted, that this last cited text of Gautama 
relates to ancestral property, and is consequently not irrelevant, for 
supposing such to be the case, a son born after partition, would be 
debarred from participation in the ancestral property, and consequently 
deprived of subsistence : which is forbidden by the text, declaring 
** They who are born, and they who are yet unbegotten, and they who 
are actually in the womb, all require the means of support and the 
dissipation of their hereditary maintenance is censured.” 

6. Nor should it be said that the son begotten after partition 
would not be deprived of subsistence, since he would be entitled after 
his father’s death to that share of the ancestral property, which had 
been taken by him, for supposing the father to have dissipated the 
whole of such property, the son would inevitably be deprived of sub- 
sistence. 

7. The fact then is, that this text of Vishnu ; “ When a father 
separates his sons from himself, his will regulates the division of hia 
own acquired wealth,” is useful, as shewing, that the fathers will is 
absolute in regard to the division of this wealth, and accordingly, that 
the text of Gautama which exhibits the coneomitancy of the cessation 
of the mother’s courses with the will of the father, is strictly applica- 
ble to ancestral property. This is correct. 

8. Hence in a partition made by a father of his own acquired 
wealth, he may take as much of it as he pleases, and divide the re- 
mainder among Lis sons according to the text of Vishnu already 
quoted, and the following text of H^rita : “ A father, during his life, dis- 
tributing his property, may retire to the forest, or enter into the order 
suitable to an aged man ; or he may remain at home having distributed 
small allotments, and keeping a greater portion. Should he become 
indigent, he may take back from them.” 

9. “ The order suitable to an aged man : That is, retirement. 

10. “Should he become indigent:” Meaning, should he have 
spent the whole of his wealth. 

11. If a father should give to any one of his sons a greater share, 
by reason of his good qualities, or of his piety, or of his having a 
numerous family, or of his incapacity, such a distribution is authorized 
by law. 

12. N^rada says: “For such as have been separated by their 
father with equal, greater or less allotments of Wealth, that is a lawful 
distribution : for the father is lord of alL” 

13. “ Lord That is, possessed of the power to alienate at plea- 
sure: consequently, this text relates to property acquired by a " 
himself, by reason of the impossibility of the existence of such a 

as above described, in regard to ancestral wealth. 
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A father must not however, while afflicted by sickness or 
disorder, or labouring under distraction of mind, or inflamed with 
anger, or influenced by partiality for the son of a favourite Avife, dis- 
tribute a less or greater share to one of his sons, without the existence 
of any of the causes abovem.entioned : for the text of Nfcnla declares, 
A father who is afflicted with disease, or influenced by wrath, or whose 
mind is engrossed by a beloved object, or who acts otherwise than the 
law permits, has no power in the distribution of the estate. 

15. “ Engrossed by a beloved object:” Such as excessive partiality, 

for the son of a favourite wife. 


IG. But when a father makes a partition of the ancestral property, 
lie may take tw^o sliares for himself, and allot to each of his sons a 
^single share : for the text of Vrhaspati which declares, Tlic father 
may himself take two shares ata partition made in his life-time,” relates 
to ancestral wealtk 


17. It must not be supposed that this text refers to tlie fathers 
own wealth, since it would contradict tlio texts of Vishnu and the 
rest, whicli dec'lare, that what a father may in such case take, depends 
entirely upon his own will; and he may take a greater or less share, 
at his''])leasure, the restriction of two shares only, would be useless. 


18. A father has not the ]mwer to make an uncrpial distribution 
of ancestral property, consisting either of Liml or a coi rody, or slaves, 
oven though any of the causes beforemeutioned namely, the superior 
qualifications of one particular sou, sliould exist, and the text of 
Y^jiiavalkya, whicli declares : ''The owiierslii}) of iatlier and son is tlio 
same in land, wliich wjis acquired by his fatiier, oi* in a corrody, or in 
chattclvS,” is intended to restrain the exercise of the father’s will ; for 
(although contrary to tlje received opinion) [of equal owiievshi]^ between 
father and son] it is impossible that, as long as tlu^ father, the owner 
of the ancestral property, continues to survive, his sons should have 
owner shi{) tlierein. 

19. But the father possesses a ]K)wer in regard to ancestral pro- 
perty, other than land (arid tlui descriptions ahovementioned,) such as 
])earls, gems, similar to tliat which he has in tlic disposal of his own 
acquired wealth. Y<ijnavalkya declares : '‘Tlie fatlieris n^ter of the 
gems, pearls and corals, jiud of all [other movealjlc property;] but 
neither the father, nor the grandfather, is so, of the whole immoveable 
estate.” 


20. Here, by the specification in the first instance, ^emSy 'pearls 
and corals, and afterwards by the use of the word all, gold and other 
effects, exclusive of the three descriptions of property, consisting of 
land, &c. are intended. The word 'whole, again, which occurs in the 
second portion of the above text, is made use of for the purpose of 
showing, that a prohibition does not exist against a gift of immoveable 
property, not incompatible with the duo support of the family. Thus 
it is stated in the D^ya-Bh^ga, 
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21. In like manner, a father may at his pleasure, allot to his soTi^ 
the deduction of a twentieth from his own acquired wealtli, or the 
ancestral property, l^’ ^j^3avalkya says : If a lather make a partition, 
let him separate his sons at pleasure, and cither dismiss the eldest with 
the best share, or if he choose, all may be ecjual sharers.” — Here the 
first half of this text relates to a father’s own acquired wealth, and the 
last refers to ancestral pro})erty. This is the opinion stated in the 


22. When a fatlier makes a ])artition of his own acquired propert^q 
he should <xive a share equal to the share of a son to such of his wives, 
as are de.stjtuti^ of male issue. A text of Yy^sa declares : “ Even child- 
less wives of the fatlier, are pronounced equal sharers.” 

2o. The exjiression '' of the father” in the sixth case serves to 
denote, that this disiai})utiou is made ])y him: for it will be hereafter 
stated, that step-mothers are not entitled to shai’es, at a partition made 
by sons. 

24. This donation of ecpial shares occurs, where no peculiar pro- 
perty has Ijeen bestowed on a^ wife, by her husband and the rest. So 
Vcijhavalkya says : “ If lie make the allotments equal, his wives, to 

whom no separate propeiiy has been givmi by their husbands or their 
father-in-law, must be rendered partaki'rs of like portions.” 


25. Where peculiar ])ro])crty has been bestowed on some of the 
wives, the other wives destitute of male issues must be rendered by the 
father partakers of wealth, to the same amount. 

2C. But where such peculiar projierty has not been given, then 
tliey must be rendered equal sharers v ith the sons. This is the law 
in the case, where the sons are made equal shaicrs. 


27. According- to the opinion of the Mi{;ras, where a father has 
allotb'd lesser sliares to his sons, and reserved the greater portion for 
liiiiiseJii equal shares must be made u]) to his Avives from Ids own 
portion. 


28. In the case however of ])ecu]iar property having been given, 
[to all the wives,] then they will oidy receive hall* a share by the rule 
of analogy, t>bserved in the case of a superseded wift‘, who lias received 
peculiar property, and who is entitled to receive only half the gratuity 
[otherwise] given to a wife on her supei'session. 


29. So the text of YrijiiaA^alkya : To a woman, whose husband 

marries a second wife, let him give an equal sum, as a compensation for 
the supersession, ])rovided no separate property have been bestowed on 
her : but if any have been assigned, let him allot half. 

SO. The wealth which is bestowed on a first wife, by a man 
desirous of marrying a second, is termed a gift of supersession, for the 
object of it is to contract a second marriage. 
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31. As much as has been given to a second wife, so much should 
be bestowed on the first wife. This is the meaning, and conformable 
to the opinion of the D^ya-Bh^ga. The Mic^ras however assert^ that 
when peculiar property has been bestowed, then there is no gift of a 
half share, since it is unathorized by any text. 


32. The son of a ^tidra, by a female slave, may at the will of his 
father, be rendered an espial sharer witli the son, born of his wedded 
wife. On the decease of liis father, he is entitled to half a share; — in 
default of such a brother, and of a daugljte]*’s son, he is entitled to the 
whole of his father’s wealth : but if there be a daughter’s son, ho must 
be an equal sharer with him. 


33. Thus Yaj naval kya declares : “ Even a son begotten by a 
Qiidra on a female slave, may take a share by the father’s choice : but 
if the father be dead, the I brethren should make him partake of the 
moiety of a share : and one who luis no ]>rothers, may inlimft the 
whole property in default of daughter’s sons.” 


34. “By the father’s choice:” That is, at his pleasure. 

35. In default of daugliier’s sons But if there he a daughter’s 
son, then the son of the ^udra will be entitled to ])articipate equally 
wdth him. The participation is in this case equal, according to tluj 
rule by wliieh it is thus settled, when no specification exists to riu; 
contrary. It is so stated in the Daya-Blulga. 


ClIAPTEK VIT. 

PARTITION BY BROTHERS, AETEll THE EATHEll’S DECEASE 


1. Partition by Iwothers is not lawful during the life-time of the 
mother, notwithstanding ownership of wealth is A ested in tluaii on thv 
decease of the father. The text of Mann, “ After tlui [death of thej 
father and the mother, tlie brethren, i)eing assembled, must divide 
equally the paternal estate : for they have not power over it, wldle 
their parents live,”* indicates, that partition should take place ailer 
the death of the mother. 


2. If however a partition be made during the life-time of the 
mother, then she must be made an equal sharia- with her own sons, 
according to the text [of Y^rhaspati] w hich declai'cs, that the mother 
should on the decease of her husband be made an e({ual sharer with 
her sons.” 


3. Here since the tenn mother relates to the natural parent, the 
step-mother does not participate, but slie must be maintained nv vJi 
food and raiment. 


Mftuu 9, 104. 
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4. In like manner, in a partition about to be made of the grand- 
father s wealth by grandsons, the grandmother must be made an equal 
sharer. By the expression “ similar to mothers,*' in the text, “ All 
grandmothers are pronounced similar to mothers,’* it is shewn, that as 
the mother is entitled to an equal share in a partition of her husband*s 
wealth, made by her own sons, so in a partition about to be made of 
the grandfather’s wealth by grandsons, the grandmother has an equal 
share with them. 

5. In this instance likewise the contemporary wives of the grand- 
mother are not entitled to participate ; they need only be maintained. 

G. For the reason above stated, (§ 3) the term grandmother refers 
exclusively to the natural parent of tlie hither. This is the received 
opinion : althougli in fact, considering the use of the words ‘‘all” and 
“grandmothers,” (in the plural number) in the text above quoted, it is 
reasonable, that the contemporary wives of the giundmother should be 
allowed to participate. 

7. But the followers of the Maithila school assert, that the word 
w other in this text of Vrhaspati : “ The mother should on the decease 
of the husband, be made an equal sharer with her sons,** (§ 2) intends 
also the step-mother, in support of which opinion, they adduce the 
following text of tliat author of the same import : In his default, the 
mother is an cMpial sharer with her sons ; mothers are equal sharers 
with them, and daugliters are entitled to a fourth part.” 

8. “ In his default :’* In default of the father, when a partition is 
about to be made by grandsons. — “ The mother she who lias male 
offspring. — “ Mothers Step-mothers, destitute of male offspring ; all 
these are sharers in e(pial proportions with their sons. 

9. The sisters also of these sharers must be rendered participators 
to the amount of a fourth share receivable by their brothers respectively, 
for the purpose of mairiagc. 

10. The followers, however, of the Maithila school assert, that the 
sisters should be made partakers inasmuch as will suffice for the 
object of their marriage, and according to their opinion also, the con- 
tempoi’ary wives of the gi*andmother are entitled to paxt/icipate in the 
wealth of their husband. This should be understood. 


II. A partition made by brothers of the same class, is of two 
descriptions ; either with specific deductions, or equal. A text [of Vrhas- 
pati] declares : “ Partition of two sorts is ordained for co-heirs : one in 
the order of seniority, the other by allotment of equal shares. 


12. “ Order of seniority :** indicates partition by the mode of 

deduction ; — It must not however be supposed that because the mode 
by equal division is more generally practised, and the form by deduc- 
tion seldom observed, that the former is the only mode sanctioned by 
law, and the latter unauthorized : for a partition by the mode of deduc- 
tion may take place at the will of [younger] brothers by reason of 
greater veneration [for their elder brother.] 
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13. But the mode by equal division is the only one adopted in 
the present age, because younger brothers are now-a-days seldom met 
with, who entertain this great veneration, and elder brothers deserving 
of it are [equally] rare. 

14. '' Seniority That is, priority of birth among brothers, all 
born of mothers or step-mothers alike by class. A text of Manu declares: 

As between sons, bom of wives equal in their class [and] without 
[any other] distinction, there can be no seniority in right of the mother; 
jut the seniority ordained by law is according to birth.”* 

15. Women equal in their class That is, of the same class. 

IG. An appointed daughter and a legitimate son are entitled to 
equal participation. The appointed daughter is not entitled to the 
sliare of an elder bi*other by reason of priority of birth, for a text of 
Manu declares : “ But a daughter having been appointed to produce a 
son for her father, and a son [begotten by himself] being afterwards 
born, the division of the heritage must in that case be equal : since there 
is no right of primogeniture for a woman.”*!* 

17. The deduction of a twentieth takes place only in the case of 
partition among brothers not uterine, but in a partition made among 
brothers of the whole blood alone, the eldest is entitled to two shares. 
Thus Vrhaspati declares : ‘'All sons of regenerate men, born of women 
alike by class, should share alike, after giving a deduction to the 
eldest.” 

18. “ Women alike by class.” Meaning, where there are several 
of them. — Since the mention of a deduction occurs in this text with 
respect to “ sons born of [different] women alike by class,” therefore, 
what has been declared regarding the eldest taking two shares, by that 
part of the text of Manu,j which says : “ Let the eldest take a double 
share,” and also by the text of Gautama : “ Let the first bom have a 
double share,” must be understood to apply to the case of a partition 
made among uterine brothers alone, according to the principle which 
admits of a special provision, limiting tlie operation of a general rule. 

19. Further, since the above cited text [of Vrhaspati] specifies 

“ women alike by class,” Brahmana and other sons born of women of 
different tribes are entitled in their due order, to four, three, two and 
one share. Thus Manu declares : “ Let the son of the Brihmani take 
four parts ; the son of the Ksh^triy5 three ; let the son of the Vai^}^^ 
have two parts ; let the son of the take a single part [if he be 

virtuous.] § 

20. A 9tidr5 is entitled to one share, because he is bound to per- 
form certain religious initiatory ceremonies, after the birth of his son. 


* Manu 9. 125. 
$ Manu 9. 117. 


f Manu 9. 134. 
§ Manu 9. 163, 
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21. The term “ i-egenerate,” in the above quoted text ofVrhas- 
pati, (§17) is merely illustrative ; consequently the deduction of a 
twentieth, and the other [namely the double share] take place even in 
favour fof the eldest son] of a^Mra, who is equally entitled to a larger 
share, since he, without distinction, confers benefits by delivering his 
father from the hell, named Put. 


22. Therefore the text of Manu, which declares : “For a (J^udra 
is ordained a wile of his own clas.s and no other : all produced by her 
shall have equal shares, thougli she have a hundred sons,” sliould be 
considered as prohibiting the marriage of a ^lidra with a woman of a 
different class, and declared for tlie purpose of forbidding an unequal 
distinction by reason of dilierenco of class; — not as proliibiting the 
deduction of a twentieth, &c. This is considered to be right. 

23. In a partition made between legitimate and adopted sons, 
the legitimate sou has two shares, and the adopted sons, who are of the 
same class with tlie father, take one share ; but adopted sons belong- 
ing to an inferior class, are not entitled to any share. — They need only 
bo supported with food and raiment. 

24. N^rada declares: “ All those sons are pronounced heirs of fi 
man, who has no legitimate issue by himself begotten, but should a 
true legitimate son be after wai*ds born, they have no right of i)rimoge- 
niture. Such among them as are of equal class, [with the father,] shall 
have a third part as their allotment; but those of a lower tril)e must 
live dependent on him, supplied with food and raiment. 


25. “ Heirs That is, partakei's of the firthor’s whole estate. — 

'"Such among them Meaning, sucli sons as are of equal class [with 
the father.] 


2G. A partition should be made by sons of the wealth of their 
deceased father, which remains after discharging his debts ; or with 
the consent of the creditors, the partition may take })lace first, and the 
debts be afterwards discharged. 


27. N^rada declares : “ What i-emains of the paternal inheritance 
over and above the father’s obligatiojis, and after payment of his debts, 
may be divided by the brethren ; so that their father continue not a 
debtor.” 


28. Herefrom the expression, “So that the hither remain not a 
debtor,” it appears, that the debts may be cleared off subsequent to the 
partition : otherwise, it would be unmeaning. 

29. In like manner, whatever excess has been expended by one 
brother, in consequence of his having a large family, should not be taken 
into account at the time of the partition. But a partition should ^ ' 
made of the wealth; which actually forthcoming. 
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80. The text of Ndrada declares : Among unscparated kinsmen, 
let not one restore what has been expended. A partition should take 
jdace of the visible wealth, corrected for income and expenditure.” 

31. From the use of the particle ['" va,”] in this text, the mean-' 
ing of the word strictly is intended to be conveyed. Consequently, 
having compared the amount of the wealth, which had accumulated at 
a time when no partition liad taken place, with the amount expended, 
a division should be made of the balance actually remaining. 

82. Vyasa has declared, that the initiatory ceremonies of unin- 
itiated brothers and sisters, should be performed from the paternal 
wealth : Uninitiated brothers should be initiated fi*om the father’s 
wealtli by those elder brothers, for whom tJie ceremonies have been 
already performed,” and the sisters slionld also be disposed of in mar- 
I’inge ; if there be no wealth of the father, they must be initiated .at 
the expence of their brothers. A text of N^rada 3‘eeites : If no wealth 
of the father exist, the ceremonies must without fail be defra3^ed by 
brothers already initiated, contributing funds out of their own por- 
tions.” 


CHAPTER VIII. 


ON THE mSTOlBUTION OE EEFECTS CONCEALED. 


1. The partition of (jffects concealed l)y some one ])areener at the 
time of partition, aftd subsequently discovered, is next declared. 

2. On this subject the following text of Mann occurs : “When 
all the debts and wealth have been justly distributed according to 
law, any thing which may be afterwards discovered, shall be subject 
to an equal distribution.” — The distribution of such concealed elfect 
with the concealer, should be exactly conformable to that, wliich had 
been before made. A less share is not to be given to him by reason 
of his concealment, nor is he on that account to be altogether excluded 
from participation: This is the meaning of, “sliall be subject to an 
equal distribution.” It is not intended by the text, that all shall 
share equally in the concealed effect, .as there exists not any reason for 
the prohibition of the deduction of a twentieth, and it would more- 
over follow, that the BrShmana and Ksh.^tri^^a sons would particip.ate 
equally. Thus K.^ty.1.yana declares: “Effects which .are withheld by 
by them from each other, and property which lias been ill distributed, 
being subsequently discovered, let them divide in equal shares.” So 
Bhrgu has ordained, 

3. “ Subsequently discovered:” By this it is shown, that parti- 
tion is to take place of the concecaled effects alone, and not that a 
second partition is to be made, of what has already been once divided. 
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5. Property which has been ill distributed Intending that pro- 
perty, of which a distribution has been made contrary to law, — through 
error and the like, must be again divided according to law, for that 
part of the text of Manu,* which declares : ** Once is the partition of 
inheritance made,'’ is intended to forbid a second partition after the 
first has been legally made. It is therefore determined, that the divi- 
sion of^ concealed property must be made with the person, who con- 
cealed it, as has already been declared. 


CHAPTER IX. 

ON THE ALLOTMENT OF A SHARE TO A CO-PARCENEll RETURNING 

FROM ABROAD. 

1. Vrhaspati declares: '^Whether partition have or have not 
been made, whenever an heir a]ipears, he shall receive a share of what- 
ever common property there is." 

2. An heir An inheritor. 

3. “ Common property Common to all, 

4. Further. Be it debt, or a writing, or house or field, which 
descended from his paternal ancestor, he shall take his due share of it, 
wlien he comes, even tliough he have been long absent." 

5. By this it is not meant, that he alone shall take his due share 
of it, but that his descendants, (who are Sapindas) down to the seventh 
degree, shall also take their shares, — as tlie same author has declared : 
'' If a man leave the common family and reside in aJtiother country, his 
share must no doubt be given to his male descendants, when they re- 
turn, Be the descendant, third, fifth or even seventh in degree, he shall 
receive his hereditary allotment on proof of his birth and name. To the 
lineal descendants, when they appear of that man, whom the neigh- 
bours and old inhabitants know by tradition to be the proprietor, the 
land must be surrended by his kinsmen." 

6. ‘‘ Old inhabitants :" Meaning cognates. 

7. Neighbours Those residing in the vicinity. 

8. “ Land This expression is merely used figuratively for any 
description of common property. 

9. Therefore, it is a settled point, that one who travelled in a 
foreign country, at a period when no partition had taken place, and re- 
turned after a long lapse of time, as well as his descendants, as far as 
the seventh in degree, after thej^ shall have made themselves recognized 
by the elder inhabitants and neighbours, shall obtain a lawful share of 
the heritable wealth. 


* Manu, 0. 
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10. Tills is the law relative to the allotment of a share to a 
parcener, who had journeyed into a strange land. 

11. But descendants only, as far as the fourth degree of one, 
wl 10 had remained all along in bis own country, are entitled to share 
his wealth, for it^ias been formerly declared, that the fifth in descent 
and the rest confer no benefits on a deceased owner, since they are not 
competent to present funeral oblations to him at solemn obsequies. 

CJIAPTEB X. 


ON PAKTiTION BETWEEN SONS BORN OF THE SAME MOTHEll, 

BUT OF DIFFERENT FATHERS. 


1. Vishrui says : “ If tliere are two sons begotten by two fathers, 
but born of the same mother, let each of them take that wliidi was the 
lather’s property and not the other.’* Let the son take tlie wealth of 
him, from whose soever seed he is produced, and not the other, that is, 
the son born from another’s seed should not take it. Such is the mean- 


2. The law regarding efpial paiticipation, fco., does not therefore 
apply to this case. 

In like manner, in a partition by sons oi* this description, let 
each son take, (exclusively of the other ;j oi‘ the wealtli of their mother, 
what was given to her, by their fathers res])ectively, according to the 
text, of N^rada whicli declares : “ If two sons begotten by differ.ent 

fathers contend for the we.altli of the woman, let each of them take 
that wliich was his father’s property and not the otliei’.” 


F. 

mother, 


In the case however of an acquisition made exclusively by the 
the participation is e<|ual. 


Cl 1 API’ HR XL 


ON THE POWER OP ONE i^VROENER TO MAKE A DONATION OK 
OTHER ALIENATION OF JOINT PIHJPERTY. 


1. Some maintain, tliat a gilt caiiiiot be made by one [parcener] 
of joint property, a prohibition against sii<*h transfer being contained in 
tills text : [of Yrliaspati] “ The proliibition of giving away, is declared 
to be eight-fold : A man shall not give joint property, nor his son, nor his 
wife, nor a pledge, nor all his wealth, nor a d(ipusit, nor a thing borrowed 
for use, nor what he has promised to another and they have furtlier 
deduced the want of the right of one parcener to make a gift of the 
whole immoveable estate, or of what is common to the family, from the 
two following texts of Vy/isa : “ a single parcener may not without the 

o2 
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consent of the rest nicake a sale or gift of the whole immoveable estate, 
nor of what is cominou to the family.” — Separated kinsmen, as those 
who are uiiseparated, are equal in respect of immoveables ; for one 
has not the power over the whole, to give, mortgage or sell it,” 


2. The opinion held by those, who maintain tli^ invalidity of a 
gift or sale, [of joint property,] at the will of.one parcener, is ground- 
ed on the doctrine, that co-parceners possess a general property in the 
estate : — in fact, that all of them have aright to the whole estate. This 
opinion is incorrect ; for it has been rejected by the author of the'Dciya- 
Biiaga, as unsupported., by authority. 


O 

f >. 


Accordiugly, the author of the Daya-Bhaga, having cited the 
texts of Vyasa, for the purpose of I'efiitation, and taken U]) the argu- 
ment maintained from tliose texts by those of the opposite opinion, 
namely, the want of authority of any singde parcener to make a gift, 
says : ‘'For here also as in the case of other goods, there equally exists 
a property consisting in the power of disposal at pleasure,” and adds 
But the texts of Vyasa exliibiting a prohibition are intended to show 
a moral olfence : sinc^e the faniily is distressed by a, sale, gift or other 
transfer, which argues a disposition in tlic person to make an ill use 
of his power as owner. They are not meant to invalidate the sale or 
other transf(‘r.” This is determined. 


4. " As ]ti 

are not common. 


tlie case of other go(*ds Meaniiig goods, which 


5. " Her(‘ also " In tlic ver}' iustance of land Jield in common.” 

G. " Equally exists Intending that them is no distinction of 
ownership. 

7. Since there fore there is no goimral ]>roperty of parceners in 
tlie whole estate, it is fallacious to suppio’e, tliat a plurality of ownei's 
constitutes conununity, and community must tlierefore be considered 
as meaningthe state of not being separated. For as })ropriety exists 
in the coinmou properly, ev(ui befoin partition, there is nothing to 
])revcnt the gift (»r other alienation by a. parcener of his own share, 
even at that time. This is tlie opinion ent(*rtained by the author of 
the Daya-Bhaga, who maintains a partial right to a certain ])ortion 
f(d’ the estate ascertainable by partition] vested in each individual 
ow]ier. Accordingly Narada says: "When tliere are many persons 
sprung from one man, who have duties apart and are separate in busi- 
ness, and character, if they be not accordant in affairs, should they 
give or sell their own share.s, they do all tliat as they please, for they 
are masters of their own wealth,” and thereby, shows that in trans- 
actions about to be concluded by one j)arcener, he has the power to 
give or otherwise dispose of his own share, without the consent of 
the rest. 


8. It should not be said, that this text refers to a state of sepa- 
ration, for since the want of ownership [by one parcener in the portion 
allotted to another] is in that case clearly determined; the consent of 
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either to the transactions of the other, is totally out of the question. 
Such being the case, the text [of Vrhaspati above cited] which enu- 
merates common property as not being a subject of donation, must be 
considered merely in the light of a prohibition, and not as meant to 
invalidate the transfer. — It is thus stated in the Smrti SSgara and 
other books. 

9. Therefore, a gift by a parcener of his own share of the common 
property is valid, whether such gift have been made antecedent, or 
vsubsequent to partition. 


CHAPTER XIL 

ON SLAVERY.. 


SECTION 1. 

Descrijytions of Slaves, 


1. The debt incurred by a slave for tlie support of tlie family of 
lils master, while in a foreign country, or elsewhere, must be entirely 
discharged by the master. Manu says : “ Whatever contract a depen- 
dent may conclude for the benefit of tlie family, let not his master, 
As liether in his own or in a foreign country rescind.’’* 


2. A dependent A slave. 

3. “ Contract debt, &c.’^ Slaves are of fifteen descriptions and 
are thus described by Narada: '' One born [of a female slave] in the 
1 louse of her master ; one bought ; one receiv^ed [by donation ;] one in- 
herited [from ancestors;] one nm in tained in a famine; one pledged by 
a former master ; one relieved from a great debt ; one made captive in 
war ; a slave won in a stake ; one wlio has offered himself in this form, 

I am thine ;” an apostate from religious mendicity ; a slave for a sti- 
pulated time ; one maintained in consideration of service ; a slave for 
the sake of this bride ; and one self-sold, are fifteen slaves declared by 
tlie law.” 


4. ‘‘ Born hi the house Born of a female slaves iu the house [of 
her master.] 

5. “ Inherited Succeeded to from ancestors. 

i). '^Maintained in a famine By reason of a dearth. 

7. Pledged by a former master Granted as_aj'‘pledge in 
cc) ns i deration of a loan. 

8. " One relieved One who has consented to become a slave,’ 
in consequence of being relieved from a great debt. Such is the 
meaning. 


* Maau, 8, 167, 
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9. '"I am thine One who not being the slave of any one, sur- 
renders himself in this form to slavery. 

10. ‘^An apostate from religious mendicity:” Abandoning the 
order of Sanny^si, 

11. “ Stipulated One who influenced by some motive or other, 
contracts an engagement in this form, I am thine for a certain period. 

12. Maintained One who has consented to become a slave 
even in a time of plenty, for the sake of obtaining a maintenance. 

13. A slave for the sake of his bride One who has consented 
to slavery under the influence of desire. Vrhaspati says : “ But the 
man who co-habits with the female slave of another should be co]i- 
sidered as a slave for the sake of liis bride ; he must perform work fur 
lier master like other slaves, or like servants for pay.” 

14. Her master The master of the female slave. 

. Ndrada declares, as follows, respecting th§ apostate : from re- 
mendicity ^^'ois an -apostate from religious men- 

, _ king, giving a pair of cows, and he 

to be ncipated 

16. Those only of the Kshatriya aim . ___ 

tatize, become slaves to the king; but Br^hmanas of this description, 
should suffer banishment, in lieu of slavery. Tlius K^ty^ana says ; 
‘'Where men of the three twice-born classc*s forsake religious mendi- 
city, let the king banish a man of the sacerdotal class, and reduce tu 
slavery a man of the military or commercial tribe.” 

17. The expression “ military or commercial” [Kshatra and ViyJ 

X- — - -r n nnnjunctive compound, and if considered in 


SECTION 2. 


Eiaancipailon from Slavery. 


the slaves 


are not of right releasea iroiu be emancipated 

the indulgence of their masters. 

2. " A slave maintained in a famine,” becomes emancipated on 

repaying what he consumed during the dearth, and on giving a pair of 
oxen. 


3. 


“ A slave maintained only,” 


is enfranchised by relinquishing 


for the sake of his bride,” is emancipated by quit- 

5. " A slave pledged,” is redeemed from his slavery to the credi- 
tor, on ''' ' nf the debt incurred by his [former] master, 
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6. Should any one of these slaves rescue his master from danger 
menacing his life, or from impending peril, lie is entitled to emancipa- 
tion. 

7. KfitySyana declares : “ A free woman, or one who is not a 
slave of the same master, becoming the bride of a slave, also becomes a 
slave to her husband’s owner, for her husband is her lord, and that lord 
is subject to a master.” 

8. Here by reason of the connection implied by the term slave, 
the woman is understood to become the female slave of the master, 
suggested by that term. 

9. The female slave is of two descriptions : first, not mancipated 
to any one ; and secondly, the slave of another. 

10. The woman of the first description becomes simply by her 
marriage with a slave, the female slave of the master of her husband. 

11. The female of the second description becomes a slave with 
her husband’s permission, but not otherwse. 

12. In like manner by parity of reasoning, if a man, not the 
slave of any one, marry a female slave, then he becomes a slave to the 
master of his wife. 

1 3. But should a man, the slave of another, marry with the con- 
sent of his master, he becomes the slave of the master of the female slave. 

14. In like manner, if a female slave unite herself in marriage 
with a slave, without her master’s permission, then each remains the 
property of their masters respectively, but their offspring should be 
shared by both owners. 

15. It must not be supposed from the following texts of Manu, 
“ Whatever man, owns a field, if seed, conveyed into it by water or 
wind, should germinate, the plant belongs to the land owner ; the mere 
sower takes not the fruit. — Such is the law concerning the offspring of 
cows, and mares, of female camels, goats, and sheep, of slave girls, 
hens, and milch buffaloes,”* that such offspring belongs exclusively to 
the owner of the female slave ; for the female slave therein mentioned, 
refers to one, who has been once married, [and afterwards contracted 
another marriage with the slave of a different owner,] — But the off- 
spring as above described of a female slave [regularly] married, must 
be shared. 

16. Thus is concluded the Compendium of the Law of Inheritance, 
by (Jri Krshna TarkftlankSra 

* Manu, 9. 54 and 55. 
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The religious ordijiances of the Hindus inculcate the indispen- 
sable necessity that a man should be survived by male offspring for 
performing his exequial rites and other purposes. In consequence, on 
defect of real legitimate issue, the affiliation, under prescribed rules, of 
a kinsman or other person is enjoined : and an individual, thus regular- 
ly adopted, acquires the filial rights which attach to the real son* 
This law, peculiar perhaps to the Hindfi Code, must often operate 
harshly towards relatives connected by the nearest ties of kindred : 
and it is not surprising, that cases of great importance, involving ques- 
tions as to the legality of an adoption, should, (and they frequently do,) 
arise. 

The admirable translations by Mr. Colebrooke, of the treatise of 
Jimfita-vShana, and that in the Mit^kshar/J, on the law of inheritance, 
have laid open to all, that important branch of Indian jurisprudence. 
But, though the judicious notes, subjoined to that part of the latter 
treatise, which refers to the succession of adopted sons, afford valuable 
information on many questions of consequence, relative to adoption ; 
still, the want of an English version of some work of authority, pro- 
fessedly treating, on the subject, and which might exhibit the law of 
adoption fully and connectedly, has been sensibly felt. It was with a 
view to supply this deficiency, that the present publication was under- 
taken under the authoritative sanction of Mr. Colebrooke^s advice. 

The Dattaka-MimSnsS is the most celebrated work extant on the 
Hindti law of adoption. Its author, Nanda Pandita, has attained con- 
siderable literary pre-eminence — an "^excellent and copious”* commen- 
tary by him, on the institutes of Vishnu, denominated the Vaijayanti, 
exists in much esteem, and he likewise was the author of a commentary 
on the Mitfiksbarfii under the title of PratitSkshara. The Dattaka- 
Mimfinsd, as its name denotes, is an argumentative treatise, or disquisi- 
tion, on the subject of adoption ; and though, from the author’s extra- 
vagant affectation of logic, the work is always tedious, and his argu- 
ments often weak and superfluous — and though, the style is frequently 
obscure, and not unrarely inaccurate, — it is on the whole, compiled' 
with ability and minute attention to the subject, and seems not un- 
worthy of the celebrity wliich it has attained. But whether justly or 
unjustly, the estimation in which it is held, peculiarly suggests its 
selection for the purposes of the present publication. 

The Dattaka-ChandrikS is a more concise treatise, on the same 
subject, by Devanda-bhatta, the author of an eminent compilation of 
law entitled the Smrti-Chandrikd. It is a work of authority, and 
supposed to have been the ground- work of Nanda Pan ^ta’s 


* Mr. Colebrooke in liis Preface to the D^a-bhaga, &c. 
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tioiL l^lie doctrines of the two books, vary on some points, and as the 
work is short, it was deemed advisable to include it in the present 
publication* 

Having said thus much, in explanation of the selection made, the 
Translator would willingly annex some account of the authors, whose 
tracts are now presented in an English dress. With very Kmited 
opportunity, however, he has failed in ascertaining any particulars, 
relative to them, further than that they are both writers of Southern 
India. Of the Smrti-ChandrikS of Devanda-bhatta, Mr. Colebrooke 
observes, — ‘‘This excellent treatise of judicature, is of great and almost 
paramount authority, as I am informed, in the countries occupied by 
the Hindu nations of Dravira, Tailinga and Karnita ; inhabiting the 

f reatest part of the peninsula or l)ekhan.” — It is not unlikely, that the 
)attaka-Chandrikfi may have attained equal distinction. 

The method in which Hindd lawyers, (and indeed Hindd writers 
in general,) treat every subject, is highly uncongenial to European taste : 
and in fact, in order to acquire or retain a correct knowledge of the sub' 
ject, treated on, and the author’s peculiar opinions, indistinctly blended, 
as they often are, with those of others, it is necessary to devote much 
attentive application, — generally more, than inclination and leisure 
will admit of being bestowed, by the officers entrusted with the admi- 
nistration of civil justice in India. — The Translator in consequence, in 
the hope of augmenting the general utility of the work, has compiled, 
and added a brief Synopsis or summary of the Hindh law of adoption ; 
in which, it has been attempted to exhibit succinctly, every topic 
practically important. This compilation, of course, possesses no intrinsic 
authority whatsoever. Of the positions, it contains, many are dubious, 
and some may prove erroneous. Still however, it is hoped that, it will 
be found useful, in directing the attention of judicial officers to the 
various questions, which may arise in case of adoption- — questions, 
which in many instances, would not occur to those, who have not made 
.this branch of law, the object of particular study, and which, the na- 
tive officers, on whom the duty of exposition devolves, might igno- 
rantly or wilfully leave unnoticed, or erroneously solved. 

In regard to the law of inheritance, important distinctions obtain, in 
the doctrines of the Gaura or Bengal, and other schools of law — and this 
difference has given rise to controversial writing, and various tracts, 
professedly treating on that branch of judicature, as received in the 
different schools respectively. — But the case is not the same, in regard 
to the law of adoption. Some difference of opinion, may be indeed 
observed amongst the individual writers on the subject, but it does not 
appaaj^, that any set of dogmas, has been espoused, or opposed, as the 

S ecuhar doctrine of any particular school. — The points, on which any 
ifference of opinion obtains, are noted in the Synopsis ; and the trans- 
lator has in some instances intimated, what appears to him, the more 
correct and prevailing doctrine. But compiled, as this work has been, 
under circumstances, affording little facility for enquiry or collecting 
information, he has not, from an apprehension of misleading, attempted 
to debar, or restrict the operation of any particular rule, to the limits 
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of any peculiar tract of countiy. In fact, such precision is scarcely tO 
be attained. Every contested question or dubious point, which may 
arise, can only be determined, by reference to the Hindfi law-officera ; 
who, in delivering their opinions, would be guided by the law, as gene- 
rally received in the part of India, where the case might arise. Much 
collision, however, of decision, would be obviated, and the accuracy of 
Undeviating principles attained, if the opinions, of the subordinate 
Pan^ts, on any question or point of the nature referred to, were sub- 
mitted for verification, to the Pandit of the §adr Dlw^tni ^Adfilat. 

The translation, particularly of the more abstruse treatise of Nanda 
Pan^ta, in many places, unvoidably partakes of the obscurity of the 
original : to renaer it more intelligible, notes have been occasionally 
introduced : other notes have likewise been added, in illustration of 
particular allusions and rites, and rarely to exhibit variations in the 
reading of the text. It is hoped, that these notes, (they may always 
be passed by others,) will not prove unacceptable to the curious, and 
still less to the Sanscrit reader, whose study of the original treatises, 
particularly in the absence of all commentary, it is presumed, the 
Volume now published, is calculated to facilitate. The addition of the 
Synopsis has superseded the necessity, which otherwise would have 
existed, of indicating in notes, on what points the respective treatises 
may differ, and in what respects they may be supported and contra- 
dicted by other authorities. 

Five years have nearly elapsed, from the commencement of the 
translation of the treatises now presented to the public. Its progress 
has always been retarded, and often totally suspended by official avoca- 
tions and other causes. This circumstance, no doubt, has been productive 
of some inaccuracies and omissions, which a continuous application to 
the work would have obviated. Much labour, however, has been 
bestowed to render the translation correct, and it is hoped, that on the 
whole, it will be found a faithful version. The Translator is conscious, 
that from a publication, such as that now offered, no literary reputation 
can be derived, but he indulges in the hope, that the humble merit of 
having devoted to an useful purpose, some hours of occasional leisure, 
will not be denied ; and ample indeed, will he regard the remunera- 
tion of his labour, if this meed be bestowed, or should the present 
work be found in any degree, to facilitate the dispensation of civil 
justice in India. 

Mongeer, ) 

Isi Julyy 1819.* ) 


♦ The manuscript of this work, was sent down ftom Mongeer, to a friend in Cal- 
cutta, who kindly undertook to superintend its progress, through the press, ip which 
duty be had much experience : to his death, ana the change wnieh the pursuits and 
profession of the Translator baye undergone, Is to be ascribed the great delay with which 
the publication has taken place* 



DATTAKA-MIMANSA. 

A TREATISE ON ADOPTION, 
BY NANDA PAN'jjITA. 


SECTION I. 


Adoption why, and by whom to be observed— By a Womcm when 
valid— By what precept ordained— What descriptions of Sons to 

be Adopted in the 'present age. 


1. Having prostrated himself before Vinllyaka,* whose two feet 
Subject pro- are to be adored by the world, Nanda Pap^ta argu- 
mentatively discusses the subject of affiliation. 


2 . 

Topics 

tioned. 


By whom ; how qualified ; at what time ; for what purpose ; 

from whom ^ and who may be adopted as a son 1 That, 
“ ® “■ on which former writers have not deliberatively treat- 
ed, is fully propounded here. 


3. On this subject Atri says, “ By a man destitute of a son only, 
Atri quoted to must a substitute for the same, always be adopted . 
shew that the wit/li sonic one resource, ttftsinAt; pr{iya-tna.tfts^ 

S O n 1 e s 8 m a n ^ ^ f funeral cake, water, and solemn 

only IS enjoined to „ 

adopt — and why. rites. 


ANNOTATIONS. 

3. By a man, &c.] This text is here translated so as to Mnfom with the interpie- 
tations subsequently given by the author, this will account for the deviation in somo 
parts from the more obvious sense of the passage. 


* GoncQa, 
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4. A man destitute of a son (aputra,) is one, to whom no son, has 
Term " A p u- bom, or whose son has died : for a text of 

tr»” of Afcri pankha expresses. "One to whom no son has been 
explained. Dom or whose son has died, having fasted for a son, 

Qankha, &c. Another reading recites, " The impotent man or 

also one whose oflfepring has died.” 

6. " By a man destitute of a son, &c.” Since it is shewn by this, 
that the being so destitute, is a cause ; in omitting to 
Omission of the adopt a son, an offence even is incurred; for the pre- 

ado^^^ar^Td to enjoining the production of a son being positive, 
be m offence and It results that the contravention of it, is the cause of 
authorities in sup- an offence ; and on defect of any son in general, ex- 
port cited. elusion from heaven is declared in this text ; " Heaven 

awaits not one destitute of a son, &c.”* And further in the following 
passage, also, a son in general* is shewn to be the cause of redemption 
from debt. " A Brihmana immediately on being born, is produced a 
debtor in three obligations : to the holy saints, for the practice of reli- 
gious duties : to the gods, for the performance of sacrifice : to his fore- 
fathers, for offspring. Or he is absolved from debt, who has a son : has 
performed sacrifices : and practises religious duties,” 

The expression 

^ destitute of a son only.”] The 
delude Tdoption if ompetency of one having male issue is signified by 
by one having a term " only in this passage, 
son. 


7. By this the word ' distress’ (^ipat) used by Manu in the follow- 
This elucidatory ing text is explained. "Whom the father or mother 

of the word " dis- during distress, may give as a son, confirming the gift 
kess” in a text of water, &;c.”t And it is explained in the same 

^^'^explained by n^anner by Aparirka "during distress that is the 
AparArkl adopter having no son.”J 

8. Or it may be interpreted * during distress’ during a famine 

and so forth : as in the Mitfikshara.H "By specifying 

distress it is intimated that the son should not be 

&itTkshar4 notic- given, unless there be distress : this gpohibition regards 
ed. tiie giver.” Accordingly Kfityiyana. " During a season 

of distress the gift or even sale [of a son] may be made : otherwise the 
same must not be done : this is the injunction of the holy institutes.” 


^ Both passages here cited are from the Vedas. 

Manu 9. 168, cited also at length in the Mitakshara on inheritance, t. 
Colel)rooke’a translation, Ch. I. Sect. Xl. § 9. and notes where this and other 
explanations are noticed. 

} Apar4rka the author of a commentary on Manu. 

On inheritance, yide trans, Qk| I. Sect. XL § 10 and notei; 
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9. Manu 

Text of Manu 
on the subject of 
adoption cited. 


10. As 


in scripture of 
sons being adopt- 
ed by persons 
possessed of male 
issue, is not con- 
clusive of a revela- 
tion to tliat effect. 

Objection, that 
the indication of a 
revelation super- 
sedes tliat record- 
ed from memory, 
antic>])atcd and 
refuted. 


also A son of any description must be anxiously 
adopted by one who has none : for the sake of the 
funeral cake, water, and solemn rites ; and for the 
celebrity of his name.” He who has no son may appoint 
his daughter in this manner to raise up a son for " ‘ 
&c., &c.” 

the instance, appearing, of the adoption as sons of^ 
D^var^ta and the rest by Vi9v4mitra, and others, 
although possessing male issue : that from its repug- 
nancy to the revealed law, as contained in passages . 
before quoted (v. § 5,) must be understood, (in the 
same manner as the eating tlie haunch of a dog, and 
so forth,) not to imply the existence of a revelation 
[authorizing the act.*] 

11. It is not to be argued, that a revelation' 
recorded, from recollection, docs not supersede the" 
indication of a [different] revelation : for it is of 
greater authority being supported by direct passages 
of revealed law, such as : Heaven awaits not orne 
destitute of male issue and so forth. 


ANNOTATIONS. 

9. Manu also.] Two texts are here quoted. The first though also cited in the 
DaHaka-Chaiidi ik.i and other works, as from Manu, is not found in ilie iiislii utes of 
<hat aullior. It may however be from Vrhat-Manu, a work frequently quoted ia 
law trcatisca, but which if extant is very rare. The latter text is from the institutes : 
Its sequel is thus, [-laying,] The male child who shall be born from her iu wedlock 
shall be mine for the purpose of her forming my obsequies.*’ Manu, 9. 127. 

10. The adoption as sons of Devarata and the rest, &c., &c.] On this subject the 
following passage from the Vishpu Purina occurs. The son of Vi9vdmitra was 
^una-sepha, a descendant of Bhrgu given by the gods : subsemiently he was called 
l)evarata. And afterwards persons called Madhu-chchhanda, Jaya-krit, Devashj;aka, 
Kachclihapa and Haritaka were the [adopted] sons of Vi9v^mitra.” Vi9vamitra was 
horn in the Kshatriya or military class and by excessive devotion raised himself to sacer- 
dotal rank. The passage quoted has reference to that period of his life when he had, 
become a Brahmapa : 

The eating the haunch of a dog.] It is recorded of Vi 9 vamitra that when perishing 
with hunger he ate the haunch of a dog. (v. Manu 10. 108.) It is not however to be 
inferred irom this that there exists a revelation authorizing the act. 

11. It is not to be argued.] The author anticipates that an adversary may allege 
that the instance recorded in scripture of Vi 9 vamitra and others adopting another sou 
though possessed of male issue, indicates the prior existence of a revelation authorizing 
the act: and that a revelation so indicated is more cogent than the rules of revealed 
law recorded from memory by Atri and Manu in § 3 and 9. This objection be refutes. 


* It may be here observed once for all that words or sentences included within 
these marks or brackets [ ] are not expressed in the Original, but inserted by the 

translator to complete the sense of, the text or render it more clear. 

»2 
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12, But, 

But even if ad> 
filitted, the father 
having issue, must 
have the assent of 
the same to adopt 
another son. 

A revelation to 
lids effect indica- 
led, and 

Objcsction re- 
futed. 


however if you pertinaciously insist on the superior 
cogency even of the indication of a revelation, to a 
revelation recorded from memory : then we accede 
that a man thdugh possessed of male issue, may adopt 
another son with tne sanction of such issue ; on ac- 
count of the revelation indicated in the following 
passage : By that which oUr father recognized we 
abide. We place you before us, you, we follow, &c.'* 
Neither should it be urged, that this regards the mak- 
ing an elder son, not the adoption of a son ; for the one 
would be invalid if the other, may not be done. It is 
useless to enlarge. 

13. By a man destitute of a son.” The word son here used is 
inclusive also of the sou’s son and grandson, for 
{^through these] the exclusion from heaven, denounced 
in such passages as “ Heaven awaits not one destitute 
of a son’^ is removed : since it is declared in the text 
subjoined, that the mansions of the happy are attained 
through the grandson and the other. By^a son, a 
man conquers worlds : by a son’s son, he enjoys immor- 
tality : and afterwards by the son of a grandson, he 
reaches the solar abode.”* 


The Word ** 80 d** 
inoludeft the sou 
a&d grandson of 
a son as appears 
from 


A text of Manu. 


Nor can it be alleged that the adoption of a son [though a 
CTandson and his son exist,] is for the sake of the 
They as well as foneral obsequies : for from this text it appears, the 

other two also are competent to perform such ntes. 
The son of a son and the son of a grandson like 
these the offspring of a brother, &c., &c.”f 

15. 'By a man destitute of a son.*] From the 
masculine gender being here used, it follows that a 
woman is incompetent [to adopt.] Accordingly Vaaish- 
tha ordains ; Let not a woman eithei* give, or receive 
a son in adoption : unless with the assent of her hus- 
band.”J 

It follows a wi- 16. From this, the incompetency of the widow is 

dow canuot adopt; deduced since the assent of her husband is impossible* 


A woman has 
no authority of 
herself to adopt 
as appears from a 
text of Vasisb^ha. 


ANNOTATIONS. 

12. Neither should it be urged that this regards.] The passage quoted is ap- 
parently from the Vedas ; but the translator not having succeeded in oxscovering it, is 
unable to estimate exactly the scope or merit of the arguments used. It is difficult to 
suppose that the author means to assert the analogy between investing a younger son 
with seniority and the affiliation of a stranger. To reconcile this part satisfactorily, it 
appears necessary to assume, that the passage cited, regards the case where a father 
er^ates as an elder son in preference to bis other real sons, one previously adopted. 


f From the Vish^ju Parana v. infra Sect. II. § 60, where this text is compk^d, 

Yasishtha, 15. 4, 
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eaidber indepen- 
depcy c o u f e r 3 
such right. 

8be is even de- 
pendent on kins- 
men. 


J7. Nor should it be argued, that the assent of the husband is re- 
Nor can it be q^isKfe for a woman whose husband is living : because 

she is subject to control: but not so the widow, for men- 
tion being made of wofnan in general, dependency on 
control is not the cause: and [were it,] her subjection 
to the control of kinsmen exists as shewn in the follow- 
ing text : “ On default of these the kinsmen, &c.” 

18. If it is contended, then, that she may adopt a son, with the 
But may not assent of the kinsmen even ; it is wrong : for the term 

adopt with their Husband” would become indefinite : and the purpose 
assent. would not be attained. Now the purpose of tne nus- 

band's sanction, is that the filiation, as son of the husband, may be 
complete, even by means of an adoption, made by the wife. 

19. Accordingly, [as appears,] from this aphorism, lastly of the 
S t V a s h 4- mother, first of the father, &c.”) the connection of the 

dha^confirms. affiliated, through the wife’ to both, is declared in 

the following compendious rule of SatySsh^dha : " Of 
the son by marriage : the Kshatriya or wife's son : the son made : the 
son of au appointed daughter : the son affiliated through the wife : 
the son of a marriage according to the Asura form : the son of a 
female given as a gratuity, [the relation of lineage] to both parents 
[obtains.]” Now the connection of lineage to the father, is the filiation 
as his son ; and such filiation proceeds from the sanction only of the 
father ; not from the act of adoption : for the agent of that, in this 
instance, is the wile. 

20. “ ^ The son by marriage,* is the son received with a pregnant 
Explanation of bride (Sah6dha.} ‘ The son affiliated through the 

his technical wife,* is the son demanded by the wife (Stri-ySchita) 
terms by t^avara- or the son obtained through the wife (Stri-satbaka.) 
svanii cited. < ^ given as a gratuity,* is one born 

on a damsel obtained, as a fee at a sacrifice. The rest are obvious. 
Thus expounds Savarasv^mi.’* 

21. And in the case in question, the wife being mentioned as the 
instrumental means, a primary author of the act, is 
obtained ; for otherwise, one accepted in adoption by 
the wife, being son to such his mother [only], since 
his connection, as lineage to her husband, woidd be 
wanting, his incompetency to perform the funeral rites 
of the husband would result ; and no father existing, 


Erom one of 
which the neces- 
sity of the prior 
sanction of the 
husband is infer- 
rible. 


ANNOTATIONS. 

17. As shewn in the following text.] The text alluded to is the following of Yiij- 
iiavalkya : “ The lather protects her when a damsel. The husband when married : 
sons in old age : on default of those kinsmen, a female attains not independence.” 

19. Accordingly as appears from this aphorism.] In the passage from Satyaaha- 
dha the term ‘ pitroh’ occurs. This may either signify ' to both fathers’ viz., the adop- 
tive and natural fathers or as translated “ to both parents” the father and mother. 
To clear the ambiguity and confirm the latter construction, which the author adopts, 
he adduces the other aphorism ; “ Lastly of the mother, &c.” 

21. And in the case in question.] That of the son adopted through the wife. 



-at his marriage, and so forth, the paternal family and other particulars 
of consequence remain unspecified. ^ 

22. If the case is thus, ^en the assent of the wife is requisite 
The filiation for the husband also ; for the purpose [of such sanc- 
of one tion] would be the same; [as that of the husband 
by the adoption by the wife]. — This (if alleged) is 

com- 5 for in consequence of the superiority of the 

plete without the husband, by his mere act of adoption, the filiation of 
sanction of the the adopted, as son of tlie wife, is complete in the same 
wife. manner as her property, in any other thing accepted 

by the husband. 


23. Moreover V^chaspati, Having offered a burnt offering 
VAcbaspaii de- with recitation of the holy words, he should 


take an unremote kinsman, &ic.” In this text, the 
indeclinable past participle ‘ Hutv^,’ (Having offered, 
&€.), indicating the government of both verbs, by the 
same agent, being used : the adoption by one only, 
who may offer a burnt offering, (Homa) is valid ; 
therefore women, from their disqualification to perfonn 
such sacrament, are incapable to adopt.’* 


dares the inabi- 
lity of women to 
adopt from inca- 
pacity to perform 
the requisite sa- 
crament. 


24. It must not be argued, that, since under a text of ^aunaka 
Or if for this a employment of a priest is according to the ap- 


. substitute be ad- 
missible, they can- 
not perform the 
prayers. 


proved doctrine, the Homa* may be completed by 
Ids intervention : for although that were completed, still 
would the adoption [by the woman] be imperfect, since 
she is not competent to perform the prayers requisite 
for the same. 


25. These specified : And taking him by both 

Which (?au- hands, with recitation of the prayer commencing 
naka has speci- ('^ Devasyatva, &c. :**) having iiiaudibly repeated the 

mystical invocation, ‘‘ Angfid-angat, &;c.** having kiss- 
ed the forehead of the child* &c.** 


^udr as how- 
ever may adopt 
under an express 
passage which re- 
futes Vachespati, 
who denies their 
power as inca- 
pable of the sa- 
c r a m e n t and 
prayers. 


20. Nor does thus the want of power of Qfidras 
follow : for, their ability [to adopt], is obtained from 
an indication [of Law], conclusive to that effect, in 
this passage : “ Of (^{idrsis from amongst those of the 
9udra class.”t By this Vachespati is refuted, who 
says : “ incompetent to affiliate a son, from 

their incapacity to perform the sacrament of the 
Homa, and prayers prescribed for adoption.** 


ANNOTATIONS. 

24. Under a text of faunaka.] The part of faunaka here alluded to, is subse- 
quently cited. V. §. 

26* AuRy-anffat, These are the initial words of a passap^e from the Vedas 
subsequently cited at length. “ From my several limbs, &c.” (v. Sect. 7. § 7.) 


* V. infra. Sect. 5. § 15, 

t faunaka subsequently cited at large, v. Sect. 2. § 74. 



DAXTAitA-Ml'jIA'NSA.' »EC. I. 


m 


lity applies to wi- 
dows only, and not. 
to women whose 
husbands live ; in 
whose case the 
observance of par- 
ticular solemni- 
ties, may be dis- 
pensed with. 


27. Since the [only] power of widows is fixed to 

But the inabi- property during their lives, it is 

that they have not power to adopt a son. But it 
must not be affirmed, ftiat it follows that in the same 
manner women also, whose husbands are living, are 
incompetent : on account of their incapacity to per- 
form the burnt sacrifice, prayers, and so forth. For, 
by the reservation '' unless with the assent of her hus- 
band” ability to perform what is principal [viz., adop- 
tion], being established, from their consequent power 
to perform what is subordinate [viz., those solemnities], the burnt 
sacrament, prayers, and so forth, might be inferred. Therefore, since 
. , . , by this passage (“of women and Qtidras without 

ex Cl ec . prayers”) a dispensation with respect to prayers, is 

established, the adoption [of the women in question,] would be valid 
without prayers ; like their acceptance of any chattel. 

28. Besides, this part of the text, “unless with the assent of her 
The doctrine of husband,” is an exceptive exemption from the general 

the author further prohibition, contained in the part preceding; “ Let not 
supported. a woman either give, or accept a son and in it, the 

assent of the husband is the cause. Therefore, the widow is incom- 
petent [to adopt] ; for, her husband being dead, since his assent is 
impossible, the exemption destitute of the cause [to give it effect], is 
without validity ; and other means of deducing [her authority,] are 
wanting. Thus the doctrine of every writer is rendered even consistent. 

29. Nor must it he argued, that this being the case, [that is, if 

Adversary’s ar- widow may not adopt] her exclusion from heaven 

gument refuted. would not be obviated. For that, in tlio following 

text, is declared by Manu to be removed by devotion 
to pious austerity. “Like those abstemious men, a virtuous wife 
ascends to heaven, though she have no child ; if after the decease of 
her lord, she devote herself to pious austerity.”* Thus the whole is 
u n exceptionable. 

One sou may . ^ destitute of a son.” From the 

not be adopted, singular number being here used, it follows ; that, 
by more than one the same son must not be adopted, by two or three 
lather, persons. 

31. But would not thus, the law as to the son given, and the 
Opponent’s ob- being ^ Dvy^mushyiCyanas,’ (or sons of two 

jection mention- fathers) be contradicted ? Accordingly, there is this 

passage of law, in the Prayogap^rijata. “ Sons given, 
purchased, and the rest, are sons of two fathers. Their maiTiago 

ANNOTATIONS. 

27. A dispensation with respect to prayers.] JPrayers here mtist be coliaidered, as 
used for the whole of the solemnities. 

31. As was the case of ^ringa and ^aisira.] The translator has failed in disco- 
vering the particulars of the case here referred to. 


^ Mann, 5. ICO, 
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may not take place in either family; as was the case of 
^aisira.” 

82. It is not so : for, the state as son of two fathers, imports 
. . f x_ j both a natural and an adoptive father ; and the pro- 

hibition regards two adoptive fathers. Thus there is 
no contradiction. 

33. The substitute is of eleven descriptions : the son of the wife, 

The substitute according to a text of Manu which 

for a son, is eleven- recites, Sa^es declare these eleven sons, (the son of 
fold, as shewn by the wife and the rest,) as specified, to be substitutes 

for the real legitimate son ; for, the obsequies would 
fail (Kriy^lopSt).”* 

34. Of these, those are substitutes by right even, who are 
Of iKpftP Qnmp related, by containing portions of either, of the hus- 

’ band, and wife ; and the text, [of Manu] intends a 

restriction [as to the substitutes not so circumstanced]. 
Again, those who bear not such connection, are sub- 
stitutes in virtue of passages of Law. 


are substitutes by 
inherent r ig ht , 
others from the 
authority of a text 
of Law. 


35. For instance: the son of the wife, the son of an appointed 
daughter, the daughter appointed to be a son, tne son of 
cnt^eiated ^ unmarried daughter (Kanina), the son of a twice mar- 

ried woman, the son received with a pregnant bride, 
the son of hidden origin, are principal substitutes, as partaking 
partially of portions [of the pair], from their kindred, in some 

instances, to their mother only, and in others in 
The second ^ small degree, to both ‘parents. The son given, the 
^ son bought, the son made, the son self-given (Datt^Lt- 

ma), and the son rejected, are substitutes in virtue of express texts of 
Law. Now, the term ' substitute* is applicable to both classes even, 


ANNOTATIONS. 

33. The substitute is of eleven descriptions.] Tbe following^ is the specification of 
these succedaneous sons, in their order enumerated, by Manu — The ‘ Kshatriya^ or son 
of the wife by a kinsman. The ' Dattrima’ or son given. The ‘ Kritrima* or son made 
—The * Gudhotpanna* or son of hidden origin — The ‘ Apaviddha' or son deserted 
—The KA,nlna* or damsePs son — The ‘ S^hddba’ or son received with a pregnant bride 
— The ‘ Krfta* or son bought — The ^ Paunarbhava' or son of a woman twice-married — 
The * Swayandaita’ or son self-given, — and tlie ^ 9^udra’ or son by a * 9udr4' woman, — 
These technical terms are explained fully in Sir Wm. Jones’ translation of Manu, 
Chap. 9, verses 158 to 179 — But more extensive information will be found in Chap. 
1. Sect. XL of Mr. Colebrooke’a translation of the Mitakshani, and the copious and 
very valuable notes subjoined. 

35. In the same manner as, &c.'] Allusion is here made, to an elaborate, and ob* 
scure disquisition on the passage from the Vedas quoted, which forms the. IHh topic; 
4th chapter, 1st Book of the Mfm^nsd. It is there proposed, as the subject for 
discuasiou, whether the passage in question, contains a precept in itself ; or is merely 
confirmatory of a precept conveyed, in some other passage. The latter position is de- 
monstrated, to be the correct one : and it is shewn, in the course of the argument. 


♦ Manu, 9, 180, 
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by reason of its frequent use [in such general sense*| ; in the same 
manner as in the passage, “ He places Bricks (Srishti)” the term 
‘ [intends bricks generally]. 

It has been said by Medh^tithi. — These cannot be sub- 
MedhAtithi stitutes : a substitute is supplied on defect of the 
cited, who denies means 6f completion of an act commenced. — Now a 
that adopted sons son is no such means, for, he is the primary object of 
can be substitutes. act, of the production of offspring : Hence the term 

Putra (son,) applying even to the son of the wife, and other adoptive 
Though so cal!- sons, the designating these substitutes, is for the sake 
ed, as being sue- of shewing respect to the son of the body (Aurasa) ; 
codaneoui sons. for, the expression ‘ substitute* as current, denotes a 
lesser degree of benefit. To the same extent, as the real son can con- 
fer much benefit, the others are unable.** 

37. This must be canvassed ; for, the position to be proved, 
Doctrine of being this, that the sons given and the rest are not 
Medhatitbi can- substitutes; the cause assigned, viz., the hot being the 
massed. means of completing the act, of the production of 

a son, does not apply to the persons affected by the point to be proved; 
since these, as they already exist, are not liable to be produced. 


ANNOTATIONS. 

that ‘ Srishfi* occurring in the passage, does not mean particular bricks, at the laying 
of which, for an altar and so forth, ‘ Mantras* in which that term occurs, are read ; but 
bricks in the general, since the term is frequently used in such general sense. 

36. A substitute is supplied.] The reader is referred to a subsequent note to § 47. 

Means of completion.] The Sanscrit term so rendered is Anga. In the language 
of Logic, it signifies the materials, or means of completing any work. 

37. This must be canvassed.] Nanda Pai^dita assumes the argument ofMedhatithi 
to be this — A substitute is supplied on defect of the means of completing an act 
commenced : — adopted sons are not substitutes, because a son (real or adopted) being 
the object of the act proposed (viz., tl»e production of a son,) is no completive means 
(either primary or as a substitute). — Accordingly (if this be the meaning of Medhdtithi), 
he correctly states that the reason assigned, does not apply to the adopted 
sons, or persons affected by the point to be proved : as these already existing, are not 
liable to be produced. — Medhatitbi subjoins “ Hence iUer term Putra (son) applying 
even to the son of the wife and other adoptive sons, &c.** — This passage gives colour 
to the construction, assumed by Nanda, of the argument of the author mentioned : 
yet, the following syllogism exhibits a preferable, if not, the more obvious sense of the 
argument in question. — A substitute is supplied for the deficient means of an act com- 
menced, — the son (legitimate), being the object of the act proposed (viz., the producing 
a son), is no such means^ — Therefore, sons given and the rest cannot be substitutes 
for the real leritimate son. Nanda however, rests his refutation of the doctrine of 
Medhfititbi, by snewing in the following section, that a son, though not the means 
of completing the production of a son, is however, the means of accomplishing another 
act, and consequently there may be logically a substitute for a son, as such means. 

The persons affected by the point to be proved.] The single Sanscrit term ^Faksha* 
is rendered by this circumlocution. In the language of logic it signifies, the party or 
object whose quality and so forth, would be affected bj the position to be proved. 
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38. Again, in the precept, enjoining the production of a son, the 

And further being the object to be produced, is no means of 

contruverted. completion. But this is the case in respect to, that 

precept only, not any other precept. — For, from pas- 
sages of 8criptui*e such as, (“ or he is absolved from debt who ha^ 
issue, &c.” V. § 5.) this precept resulting, ‘ Let him procure absolution 
from debt through a son,* it is established, that the son, as being the 
instrumental cause of such absolution, is a means of completion : and 
the instrumentality of the son, is even expressly declared by Manu, 
in this and other passages, By a son, a man conquers worlds &e.’* 
(v. § 13.) 

39. If this be the case : then there may be for the sake of at- 
An objection taining immortality, and the solar abode, a substitute 

disregardea as im- for a grandson, and great grandson — Be it so : we are 
material. no- wise afiected. 


40. Nor does an identity of precept follow, from both, [viz., the 
Argument of precept enjoining the production of a son, and that 
opponent antici- directing the attainment of redemption from debt, 
pated andtefuted. through a son] having a common result : for, in the 
same precept, the two instrumental causes, (connubial intercourse at 
due season, and a son,) and their several eftects (a son and redemption 
from debt,) cannot be included : and were they, three contradictory 
things would become two. 


41, Consequently, the son being the instrumental cause, in an 
^ . 1 act, the obiect to result from which, is absolution from 

sion deduced. debt : on his lailure the son given, and the rest may 

without repugnancy, be substitutes : in the same man- 
ner, as [at a sacrifice] where the ' Soma* plant is wanting, the ‘ putika* 
is a substitute. 


42. This even is made obvious, by Manu [who says ] “ For, the 
Supported by obsequies would fail** (v. § 33.) Because the failure of 
a passage from these would ensue ; if on default of a legitimate son, 
Manu. the affiliation of a substitute might not take place. 


ANNOTATIONS. 

40. Nor does an identity of precept follow.] The author here anticipates an 
argument of an opponent. If tbe two precepts, from implying the same result (viz., the 
acquisition of a son), are identical ; the argument of our author in § 38, would not bold. 

Three contradictor things would become two.] That is, if the two causes, and their 
two effects, specified in the text, be included in tbe same precept, they would be blend- 
ed into one cause, and one effect : and in this manner, three contradictory things, 
(vi 2 ., connubial intercourse at due season, a son and redemption from debt,) would 

h&come two ^Tlie twb causes and their two effects are enumerated only as three ; 

because the son is mentioned, as the effeot of one cause, and the cause of the 
Other effect. 

41. Where the Soma plant is wantingi &c.] This is in allusion to the following 
Vule in tbe Vedas. — Should he be unable to procu^ the Soma, let him cut the puti- 
ka.” This rule forms the subject of an elaborate disquisition in the 13th topic, '' ' 
section of 6th Book of the MimansA of Jaanini. 
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Prohibition by 
Satyasbadha o f 
the substitute for 
a son, noticed and 
reconciled, as be- 
ins: particular : not 
general. 


Obsequies, are funeral rites, consisting in presenting oblations of food 

And Atri water, and so forth. In the same manner by 

Atri also [it is said] ; For the' sake of the funeral 
cake, water and solemn rites” (v. § 3.) Thus the whole is unim- 
peachable. 

43. There is no substitute for mastership, a wife, a son, a coun- 
try, time, fire, the divinity, an act and word, &c.,” aa 
for also the exclusion of the substitute for a son, by ‘ 
this text of Saty^sh^dha ; that [is propounded by the 
author], after having authorized to one, having no son, 
a substitute for the same, (in such passages as that 
subjoined,) for the sake of obviating, the recital of the 
benediction [therein alluded to]. He recited, for 

offspring, that benedictory prayer called ‘‘ Jyotishmati.” Accordingly, 
there is this passage of revealed Law. He, to whom no son may 
have been born, should recite for offspring, the prayer commencing 
* Jyotishmati.* ” 

44. So in the S^man Veda, in the part treating on father and 

This opinion of after having by such passages as “ The Tather of 

such a one sacrifices, &c.,” authorized, to one destitute 
of a son, the substitute for the same : [the subsequent 
prohibition] is meant to avoid, such particular passages ; 
but not intended to exclude, in every cafee even, a sub- 
stitute for a son ; for, that would contradict the following and other 
passages of recorded Law : A substitute for a son must bo adopted.” 
(§ 3.) “ To be substitutes for the real legitimate son.” (§ 33.) 

45. It is next deliberated, -whether this substitute for a son, who 

Discussion pro- ordained, is so, in virtue of, the precept enjoining 
posed as to the production of a son, or that regarding the funeral 
precept in virtue obsequies. For, allusion has been made, as to both ; 
of which the sub- for instance, with respect to the precept to produce a 
stitute for a son ] 3 y g^st part of Atri’s text. “ By a man des- 

18 or ame . titute of a son only, a substitute for the same, must 

always be adopted,” — and with respect to the precept regarding fiineral 
obsequies, by the concluding part of the same text : '‘For the sake of 
the funeral cake, water and solemn rites.” 


the author, con- 
firmed by a parall- 
el instance in the 
S^rnan Veda. 


ANNOTATIONS. 

43 . That [is propounded by the author], after haying authorized, &c.] Nanda Pan- 
dita assumes that the prohibition, of a suostitufe for a son, by Satyasha^ha, here 
noticed, is only with reference to the particular passage recited, by which, that author 
had previously authorized, such substitute for the particular purpose therein con- 
templated.. 

For the sake of obviatimg, &c.] A differei.t reading of this passage in the original 
is found: ‘ dviraijausana* instead of ' ^9ira9ansana* — if the latter be correct, (which 
it does not appear to be,) the translation should be, / for the sake of obviating the appel- 
lation of childless.* 
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46. Of these positions^ the first is not correct ; for, there can be 
Not by that, substitute in virtue of the precept to produce a son ; 

directing the pro- as the son, by reason of being the object to be pro- 
duction of a son. duced, is no means of completion. 

47. Neither is the second accurate ; for, a contradiction would be 
Nor that r e - involved. The substitute for a son is ordained for 

garding the funer- one having no male issue : but not funeral obse- 
fd obsequies. quies performed by such person : and exequial rites, 
the agent of which is a son, [are ordained]; but there is no pre- 
cept executed by a son, directing a substitute on his (the son’s) account. 
Nor is there a substitute for an agent. 


48. Or it also may be aflSxmed that the substitute is supplied, 
An adversary’s with respect to being an agent, in the performance of 
mode of reconcil- the act, but not in respect to enjoying the fruit ; in 
ing the difficulty the same manner as in the case of the death of either 
anticipated. seventeen priests engaged in a sacrifice (Satra), 

a substitute is supplied, with respect to being an agent in the act : so 
also, in the ease in question. 


49. This also is wrong ; for, the cases are not parallel. In the 
. j . ^ instance of the sacrifice, the substitute is for one, by 

whom an act was commenced : l3ut in the case pro- 
. posed, since the act’s commencement even, (being com- 
pletely non-existent,) is impossible, how can there be a substitute ? 
Nor is the commencement of an act, by a substitute, admitted by one 
versed in logic. 


ANNOTATIONS, 

47. A contradiction would be involved, &c.] The translator is far from confident, 
that, he can satisfactorily illustrate this very obscure part, of which different readings 
occur. To render it however, at all intelligible, the following maxims of Hindu 
Logic, must be premised. — * There can be uo substitute for the agent, or object of au 
act ; but only for its materials or means of completion : should these, or any of them 
be wanting, a substitui e for the same, can be constituted by the agent only.’ — Now, 
if it is assert-ed, that, the substitute for a son, is ordained in virtue of a precept direct- 
ing the performance of obsequies, it must be affirmed, that, the person, tor whose 
sake, the substitute is supplied, and the performer of the obsequies, are the same 
— For, the person, for wnose sake, the substitute is supplied, is the individual, 
who constitutes the substitute. Now, as an agent onlv, can constitute a substitute 
for the means of completing his own act ; it follows, that the individual in question, 
would be the agent ot the obsequies. But these are admitted, to be distinct persons : 
and thus a contradiction would be involved. Accordingly, the author with reason 
says,* — The substitute for a sofi, &c. Moreover, a son, being the agent of the net, 
enjoined in a precept, directing the performance of obsequies, the author further re- 
futes the doctrine, that a son is ordained, in virtue of that precept, by adding, in alJtt- 
sion to the maxim above specified, “ Nor is there a substitute for au agent.”’ 

48. Or it also may be affirmed that] The author anticipates, that it might be alleged 
in support of the position, which he controverts, that a substitute might be 
supplied, in virtue of the precept proposed, merely as tl^p performer, of the act 
required ; as in the case alluded to in the text. 
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50. Or it may be next alleged that there is a precept regarding 
Another mode oblations of food, and so forth, performed c 
anticipated and having no son, at his own funeral repast 
rejected. taking place during his life. In virtue of this only, is 

a substitute [ordained]. This is likewise incorrect : for, if [in this case] 
there might be, the substitute for a son, the precept itself, regarding 
the funeral repast to take place during the life of the individual, would 
be of no effect. — Besides, himself being the agent, in the performance 
of the funeral repast, taking place during his life ; the substitute would 
be even for himself, not for the son : since the son [in this case] is not 
the agent. 


51. Therefore, in virtue of the two precepts first mentioned. 
Conclusion, that there can be no substitute for a son. Moreover, the 

assigning also as a reason, For the sake of the fune- 
ral cake, water and solemn rites*' (§ 3) would be inap- 
posite ; for, it would not apply, to the person to be 
affected by the point to be proved. It has already 
been said, that exequial rites, performed by the man 
having no son, are not suggested.* 


in virtue of neither 
of the precepts 
proposed, is a sub- 
stitute ordained, 
supported by an 
argument applica- 
ble to both. 


52. The question is thus solved : By a son, a man conquers 
Difficulty sol- virtue of the precept, implied in this 


ved, and a precept 
shown in virtue 
of which a son is 
ordained. 


and other texts, and supported by confii'matory pas- 
sages, (such as ** Heaven awaits not one destitute of a 
son*’) ; on failure of the legitimate son, the son of the 
wife, and the rest, are ordained to be, the eleven-fold 


ANNOTATIONS. 

51. Moreover the assigning also as a reason, &c.] The following is hazarded as an 
illustration to this obscure part. — The author adverting to the text of Atri (§ 3), by 
which the constituting a substitute for a son, by one having no male issue, is enjoined, 
proposed a discussion, in respect to the particular precept, in virtue of which, such 
substitute is ordained ; accordingly, he suggests and rejects two, viz., that which 
enjoins tbe production of a son : and that which, directs the performance of exequial 
rites ; and he here uses an additional argument, to support the reiection. If it be held, 
that the first of these precepts, be that required, then the ‘ Paksna* or individual to ba 
affected by the point to be proved, is the man wanting a son ; the point to be proved, 
his oblieatory production of the same ; and the reason (that used by Atri), ' on ac- 
count of exequial rites/ If the second be regarded, as tbe precept ; the ‘ Paksha* 
and reason would be the same, as in tbe first supposition ; and tbe point to be proved, 
his obligatory adoption of a substitute. Now it is rule of Logic, that the reason as- 
signed, should bear on tbe person affected by the point to be proved, and this is not 
the case in either of these suppositions. To be so, such person (here the man wanting 
male issue), should be the performer of the exequial rites : but it has been shewn that 
he is not — It is to be feared, that the author's extravagant affectation of logic, has 
here illuded him into an error.— His argument is good, on a supposition, that the 
reason in question is logical, or one of the premises of a syllogism. — It is obvious, 
however, that it is not so, but is rather used as a cause or motive. 

52. In virtue of the precept, inplied in this and other texts, &c.] The author here 
shews a precept, in virtue of whion, the substitute for a son, is ordained ; to which, 
none of tne objections, made to the two first suggested, apply.— In tbe first place, in 


* V, supra. § 47. 
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substitutes ; and in the precept alluded to, an act being required, to 
operate intermediately, in completing the state of Heaven, and the son, 
severally, as the effect to be produced, and the efficient means: it is 
added “For the sake of the funeral cake, water and solemn rites.” 

63. The term * always’ (§3) signifies, that in the present case, no 
Import of the definite period is required, as in such cases, as [that 
term * always* in contemplated in this passage] The barren woman, in 
Atri’s text shown, the eighth year, is to be superseded.” 

54. The funeral cake] the ‘ QrSddha’ or funeral repast. — Water} 
Other terms ex- that is, the presenting water in the two united palms, 

plained. and so forth. Solemn rites] meaning, rites in honor 

of the deceased, cremation and the like. These are the cause (hetu) : 

55. The reason, occasioning the adoption, is the cause. This, 
A distinct affi- from being used in the singular number, shows, that 

liation not neces- these ceremonies collectively, are the cause, and not 
sary, for each exe- individually; and consequently, the meaning is, that 
quial ceremony. there is not a distinct affiliation, severally for each ; but 
one adoption only, on account of the whole : for, on default of a son, 
the failure of the oblation of food, and other rites, is the consequence. 

As confirmed Accordingly, Manu says “Sages declare these 

by a phrase, from to be substitutes ; for, the obsequies would fail (kriyfi- 
atext ofManu. lopAt).”* Here, this part, “ for, the obsequies would 
Which i s ex- ^ reason, subjoined on a negative hypothesis : 

plained. a meaning is, — because, if there were no substitute 

for a son, the obsequies would fail.” 

57. Or, there may be this disjunction, [of the compound term 
Another expo- ‘ kriyalop^t kriy^-f] alop^t — alop^t, would then be, 
eition of it sug- tlie fifth or ablative case, used after the rejection, of 
gested. the indeclinable past participle, formed by the affix 

* lyap The meaning is, — for the sake of preventing a failure. 


ANNOTATIONS. 

the precept, enjoining the conquest of worlds by a son, the son is neither the object 
or the agent : hul the means of the act ; therefore, there may be a substitute for a son, 
in virtue of this precept : again, the objection just made to the two precepts, first 
euggested, does' not apply to this precept- Here the ‘Prak^Qa’ or person affected by 
the point to he proved, is the son : that point, that he is an efficient means for the con- 
quest or attainment of Heavens ; the reason, of course as before ; and it here, accurate- 
ly applies to the Paksha: that person, and the performer of the exequial rites, being 
identical. 

55. This, from being used in the singular number.] Atri has in his text ‘ pin- 
dodaka kriyabetoH* translated, ‘ for the sake of the funeral cake, water and solemn, 
rites.* — Here, ‘ hetoh* ^ the sake’) is the fifth or ablative case singular, of ‘ hetu^ 
a cause. 

57. Or there may be this disjunction, &c.] In disjoining the compound term 
* krivAlopat,* occurring in the text of Manu (§ 33), kriya*4-lop4t, or kriyad-alop^t, 
be obtained— Por, by the rules of orthography : kriydlopat would be equally produced. 


Vide supra, § 32, 
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58. “On 

Hongk the 
wifd» and t.he rest, 
may perform obse- 
quies ; yet, these 
rites performed 
by them, are not 
so benedcial a s 
those executed by 
a son. 


fa^ilure of the son, let the wife be, althoCtgh, by 

this and other passages, the capacity of the ai^d 
other [heirs] also, to perform the obsequies, is dodged: 
still, it must be unquestionably affirmed, that, from 
the authority of such passages, as this (“ Heaven awaits 
notone destitute of a son”), the mansions of the happy, 
attainable by obsequies, performed by a son, are not 
acquired by such rites executed by the wife, and the 
rest. For, otherwise, the wife and other heirs, of one 


destitute of male issue, being competent to perform rites, which would 
be equally effective ; the specification, of failure [of the son], would be 
unmeaning ; as an alternative results, from such equality. 

59. Hence, for the acquisition of some particular Heaven, to be 
Conclusion thiit attained by obsequies performed by a son, the sub- 
a substitute for a stitute for a son, is indispensable. And, it is said by 
Bon, is necessary Medhatithi, Now, as for the assigning there, the first 
fect^ gradation to the legitimate son, that, is not productive 

Mediiatitbi on any temporal effect, [but, on account of] excessive 
this subject spiritual benefit : to the same extent, as the legitimate 
noticed. son, can confer much benefit, the others are unable — and 


‘ substitute’ as generally accepted, implies a diminution of benefit.” 

60. Kriydlopdt.] The ^kriyi’ or act, here alluded to, is from 
Interpretation 'kriyate,’ what is done: — the precept [by which it 
by that author of is enjoined], ‘ offspring, must be produced.’ Let there 
the phrase " kriyd- be no omission (lopa), of this. — This precept is per- 
lopat* cited. emptory : in some manner, or another, it must be ac- 


ANNOTATIONS. 

Tvhether lopdt, or alopat, were subjoined to kriya : — that is in the first case, no per- 
mutation of letters, would take place ; and in the second, a single long k would be sub- 
stituted for the final long k of kriya, and initial short a of mopdt. Accordingly, the 
author after preferring that mode of construction, by which ‘lopat* would be read, here 
indicates the other, which would give ‘ alopat.’ — This latter, is in fact, that adopted by 
the scholiasts of Manu. 

Used after the rejection of the indeclinable past participle formed by the affix 
‘ lyap.’] The term ^ lyap* in the text, is used, to denote the participle, of which it is the 
grammatical affix : its urst and last letters are servile. The author alludes, to an emen- 
datory rule of Katyayana, on Papini, 2-3-28 — the result of which, is tl)i8, — If a mode 
of expression, composed of an objective or accusative case, and the indeclinable parti- 
ciple ending in ‘ lyap/ might have been used, but is rejected : and the ablative or fifth 
case be adopted ; it denotes the object to such participle. — Thus, “he sees from the top 
of the house (prasadat)” that is : “ having mounted (aruhya), the top of the house, he 
sees.” In the same manner, the author regards the ablative case ‘ alopdt/ where, the 
second mode of construing the term kriyalopat, occurring in Menu’s text (§ 33), may 

be preferred ; thus, “sages declare, on account, of preventing, a failure of obse- 

miies (kriyAlopat) that is, — ‘ having intended a prevention, of a failure of obsequies’ 
(kriydlopam-ude(jya) . 

58. As an alternative result.] The rites might be indifferently performed, by the 
son, or wife and other heirs. 

60. Kriya or act, &c.] Medhatithi, the author of a commentan^ on Manu, ex^ 
plains the term kriya, occurring in this phrase, as signifying the act of acquiring a 

9ankha. The sequel is thus “ [The performer of the funeral rites] : on her default 
the whole brother.” 
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complished, by the householder. Of the offspring alluded to, the real 
legitimate son is the first in rank ; should such not be acquired, these 
descriptions of sons [that of the wife and the rest], must be resorted 
Andcanrsssed: — This interpretation by that author [MedhStithi] 

either of two alone, must be canvassed. It is said [by him], that, 
mesninijs attri- the precept directing the adoption of the son given, 
bated to the au- ^ substitute for that directing the pro- 

creation of a son; or perhaps that the son given, and 
the rest, are the substitutes for a legitimate son ? 

61 . Of these [supposed meanings], the first is not correct : for, the 
The first shown substitute of an act, is forbidden, in the passage of 

to be inaccurate, the divinity, fire, a word, an act, &c.” Neither, is the 
The second also, second accurate ; since it would be at v^iance, with 
preceding passages [of the same author] ; such as, These [the wife's 
son, and the rest] cannot be substitutes, &c." (§ 36 ). For, in this 

passage it is declared, there can be no substitute for a son : as a son, 
by reason of being the object to be produced, is no means of completion. 

62 . Therefore, from the term * kriya' (in the expression ' kriyd,lo- 
Correct inter- P^f’]) precept to produce a son cannot be inferred ; 

pretation of the but on the contrary, funeral rites alone must be un- 
term ‘kriya* derstood ; on account of unity of import with the 
shown. ^ext of Atri, which expresses : For the sake of the 

funeral cake, water and solemn rites.** It would be useless [to enlarge.] 

63 . ' Prayatnatas* (resource)]. The affix ‘ ta 9 ir of the fifth case. 
Explanation of used to form this word, for the sake of agreeing in 

Atri’s text re- construction, with the preceding terms yasmat tas- 
s'lnied. mSt’* (with some one) : and consequently the meaning 

is, that by some one resource (or mode) whatsoever, a substitute for a 
son is to be affiliated. — And, although in that text, any resource in ge- 
neral, is mentioned, still, since eleven descriptions of sons have been 
ordained, eleven resources only are recognized. 


ANNOTATIONS. 

This is contrary to the interpretation of other scholiasts, and general acceptation : ac- 
cording to which, in this and similar passages, it bears its secondary sense of, * obse- 
quies* or solemn rites,* &c. 

By the householder.] The Grib! or householder, is the second of the orders or stages 
(aqrama), prescribed for the devout. These, are thus enumerated, in Mr. Colebrooke’s 
translation of the Kosha of Amara Sinha — Ist. The religious student (Brahmaohiri) 
who has received investiture, and is unmarried. — 2d, The householder (Grihl) or mar- 
ried man.— 3d. Ike hermit or anchoret (vanaprastha )— 4th. The mendicant or ascetie 
(Bbikshu). 

63. The meaning is, that, by some one resource, &c.] The author presently will 
apparently forget this his interpretation of the term prayatnatas, occurring in Atri’s 
text. In Sect. 4, § 21. he suggests, that, the same word, in a text of paaunaka, may sig- 
nify ‘ on account of the distress of the adopter* : viz., the want of male issue. This be 
co^rms by referring to the text of Atri ; thereby indicating that the word in question, 
has there, a similar import. 
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64 “ Sons of many descriptions, who were made by ancimit saints 

The son given, ^ adopted by men : by reason, of their 

and the real legi- deficiency, of power, &c.” On account of this text of 
timate sou, how- Vxhaspati, and because, in this passage, (“ There is no 
ever, are now only adoption, as sons, of those, other than the son gi’^en, 
admitted. legitimate son, &c.”) Other sons, are formdden 

by (JJaaunaka ; in the kali or present age, amongst the sons however, 
[who have been mentioned,] the son given, and the legitimate son only, 
are admitted. 


Term ^ given’ 
illustrative of 
others on account 
of a text of Para- 
9ara. 


65. The term " given*' is inclusive also, of the son 
made, (kritrima) on account of a text of Pari5ara, on 
the occasion of treating on the law of the kali age, which 
expresses, The son of the body, (aurasa),the son of the 
wife, also, the son given, the son made, &c.” 


The mention 
there of the wife’s 
son, does not 
prove that such 
son in its techni- 
cal sense may now 
exist. 


66. Nor, is it to be argued from this, that, in the 
kali age, there may be the son of the wife [technically 
so called] : for, such is forbidden, by the mere prohibi- 
tion, against the appointment in that age, [oi a wife 
to raise issue to her husband by another.] 


67. Should it be contended, that, then an option would proceed, 
Contrary argu- from the wife’s son, being ordained, and forbidden 

ment of an adver- [by different authorities]. It is wrong, for many ob- 
sary anticipated, jections would be the consequence. 

68. Again, if it be asked, in what light then, the mention of the 
And the men- ^on, of the wife, in this passage, [must be regarded] P 

tiou of the expres- We reply, as an epithet of Aurasa, (the son of the 
sion reconciled. body). Accordingly Manu says : ‘‘ Him, whom a man 
has begotten on his own wedded wffe, let him know to be the fii*st in 
rank, as the son of his body, (Aurasa).” 


SECTION II. 

Who is to be adopted! 


1. Of these two ; the rules regarding the " Dattaka,’ or adopted 

Rules regarding propounded. The three points, on this 

the adopted son. subject, to be considered, are, — who is to be adopted ? 

Topics suggest- how qualified ? and in what manner ? 
ed. 

2. As to the first pf these points, Qaaunaka has declared ; the 
^'aaunakaonthe adoption of a son, by any Brfihmana, must be made 

subject of the first from amongst " sapincjas* or kinsmen connected by an 

oblation of food ; or, on failure of these, an ‘ asapii)ida’ 
or one, not so connected, may be adopted : otherwise let him not 
adopt,” 


ANNOTATIONS. 

67. Many objections.] In the original ‘ eight’ occurs : a definite, for an in- 
definite number. 
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3. From amongst " sapindas’ ” — That is, from amongst such 
Import of the kinsmen, extending to the seventh degree inclusive : 

term ‘ sapipAa ; term being used in its general sense, it follows 

o among such kinsmen belonging to the same 

ent general ^ different general family (gotra). 
family. 

4. Of these, with respect to the being of the same general family, 
Vtddha Gau- this text of Vfddha Gautama, is an authority — The 

tama cited as au- sons given, purchased, and the rest, who are adopted, 
thority. from those of his own general family, by observance 

of form, acquire the state of lineage (gotratS) [to the adopter]. But 
the relation of sapinda, is not included. 

5. State of lineage (gotrat^) [that is, the condition of offspring 
The term “go- (santatitva) ; for, a passage from the K^likS Purina 

trata” used, inter- recites — “ Sons given, and the rest, though sprung 
preted. from the seed, of another, yet being duly initiated [by 

the adopter], under his own family name, become sons [of the adoptive 
parent]” — and in the TrikSnda or vocabulary, of Amara Sinha, the 
terms ' santati,’ and ' gotra,' are exhibited with others, as synonyms 
signifying ^ race or lineage.' 

a . 1 . 6. Nor, by 

that the term in the same general 
question might would be unnecessary, as that connection is obvious, 
mean connection from the afldliation, taking place only, from amongst 
by iamily refuted, those of the general family, of the individual himself. 

7. But the relation of sapinda is not included" — By this. 
Import of the in the case of the affiliation, of one not being a 

close of the text ' sapiiida,' such connection, as extending to both the 
§ 4- fifth and seventh degrees, is barred. 

8. With respect to the affiliation, of one, belonging to a different 
Authorities as general family, the following passages, severally, from 

to the adoption of ]y;anu, and Vrhat Manu, are authorities. “ A given 
. son, must never claim the family, and estate of his 

Manu and natural father, &c.''* “ Sons given, purchased, and the 
Vfhat Manu. rest, retain relation of sapipda, to the natural father, 
^ extending to the fifth and seventh degrees : — like this, their general 
family, [which is] also, that of their adopter." 

ANNOTATIONS. 

4. The text of Vtddba Gautama]. Nllakantha, in the Vyavahira-Mayiikiia 
denies the authenticity of the text quoted. 

5. And in the TrikArida, &c.] In the text, a verse from the TrikdijAa is cited 
Ikt large. 

^ 8. Passages severally, from Manu, and Vrhat Manu]. The authenticity of that 
attributed to Vihat Manu, is denied in the VyavahAra-Mayukha. 


f Manu 9. 142. This text is subsequently quoted at large, v. iafr«, Sec. 6 j 6. 


the term * gotratS,' is connection by 
family, declared : for, the declaration 
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9. That, which has been explained, is the primary cla^ : in ease, 
Subordinate adoption] cannot be made from this, the author 

class propounded, j^^aunaka] propounds a subordinate class j on 
^ ^ of these, an ‘ asapinda/ &c." ‘ On failure of 

that is of the sapindas, or kinsmen connected by an oblation of food, a 
person, not so connected (asapinda), must be affiliated. 


10. Those not sapindas are kinsmen beyond the seventh degree 

Which mav also persons not allied at all. And these also are of 
be sub-divided. ^^o descriptions : those belonging to tlie same, and 

those belonging to a different general family. For 
this also the passages before cited are authorities. 

11. Of what has preceded, this is the abstracted meaning. — The 
Result deduced ‘ sapinda’ belonging to the same general family, is 

from wliat has the first [in rank] : on failure of him, such kinsman of 
preceded. a different general family. 


12. Although the " sapinda” of a different family, and a person of 
the same family, but not a sapipda,^’ are both -equal 
with respect to their severally wanting a quality 
possessed by the other : still, however, by reason of 
propinquity, the individual deriving his claim, from 
the connection as '' sapinda,*' is preferable, to him 
claiming by family ; and hence it is, that though of a different family, 
a sapinda” even, from the family of the maternal grandfather, must 
be adopted. 


Sapinda of a 
differeat family 
preferable to oue 
of the same family, 
not a sapiij'ia. 


13. In every case, on default of a "sapinda,’' one not related as such, 

is to be adopted : of this description, the kinsman 
allied by a libation of water (Sodaka), to the fourteenth 
continue . degree, being of the same general family, is the near- 

est ; — On failure of him, one not so allied, but of the same general 
family, to the twenty-first degree ; and on defect of such also, one, not 
belonging to the same general family, and not related as a ‘ sapinda/ 

14. Sakulya has declared this, " Let a regenerate man, being 
Confirmed b destitute of male issue, adopt as a son, the offspring of 

Sakdya.'^ ^ ^ ' sapipda’ kinsman : or next in order, the son of one 

of the same general family (sagotra) : on defect of such, 
let him bring up one born in a different general family.” — By the 
expression ‘ sagotra,* those allied by a libation of water (sodaka), and 
belonging to the same general family, are included. — Now, in this text, 
the proximity [in order], of each successively, is particularly shewn. 

15. Vasishtha, also propounds the same — should take an 
VasUhtha also unremote kinsman or near relation of a kinsman, 

&c.** 


16. The construction of this passage is thus. He is anunremot^^ 

Illustration of who is both a kinsman, and in a near 

tbc passage cited, degree meaning, a near ‘ sapin^. — Now, propin- 
quity is of two descriptions, — by belonging to the 
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same general family, — and by the intervention of few degrees., Of 
those allied by propinquity, the " sapiri^a,' of the same general Wiily, 
and removed by few degrees, is the principal ; on default of him, a 
‘ sapi^da’ of the same general family, though removed by many 
degrees ; on failure of such, a sapinda belonging to a different general 
family ; on defect of this latter £^o, “ the near Telatiqn of a kinsman,'' 
— meaning, of a ‘ sapinda’ kinsman, the near relation or ‘ sapinda,' — 
being one allied to the individual himself, by libations of water 
(sodaka), but not his ^ sapinda.' Such is the import wliich is 
deduced. 

l7. Relationship also, there alluded to, is of two descriptions ; — 
,,, , , . by belonging to the same general family, — and by tlie 

contiuued^.^ ^ ^ intervention of few degrees. The first in rank, is the 

' sapinda’ kinsman, of such kinsmen of the man 
himself, removed by few degrees, and belonging to the same general 
family, as that person, though not his own sapinda. On defect of 
such, the ^ sapinda’ of his own ‘ sapinda' kinsmen, being of the same 
general family, though removed by many degrees. — One coimected by 
a libation of water, is intended. 


18. If a ‘ sapinda', or ‘ sodaka' relative, cannot be procured, one 
belonging to the same general family, to the twenty- 
first degree, must be adopted : should none such exist, 
a person of a different family, although not asapi^ida, 
must be adopted ; for, the text of ^ankha (§ 2) 
expresses, or, on failure of these, an ‘ a sapii^da 
and this is indicated by Vasishtha, [who says,) ‘'But 
if doubt arise, let him set apart like a ^udra, one 
whose kindred are remote." 


And concluded, 
by shewing that 
one neither a sa- 
pipi^ or sagotra, 
IS meant, as an 
object of adop- 
tion, in the last 
instance. 

? ankha cited, 
'asishtha. 


19. He, whose kinsmen are distant, is ‘ one whose kindred are 
Passage of Va- I'^iBute the meaning is, — one not allied by an origin 

8isl4ha, quoted, from the same stock, or by the relation of ‘ sapinda.' 
in the precediug §, The doubt, alluded to in this passage of Vasishtha, 
explained. regards lineage, disposition, and so forth : it arises 

in the case, of one unconnected as a ‘ sapinda,' and not sprung from 
the same general family. This is also implied in the passage, 
otherwise let him not adopt." (v. § 2). 

20. Although none other than such as are connected, as ^ sa- 
. In all instances pind^^' Dot so, can exist : still, since by this sequel 
of .adoption, the of the text, ( “ of all, and the tribes likewise, in theii;* 
•do p t e r, and own classes only, not othei’wise"*) thpse, connected 

as sapindas, and not so, ai’e qualified, as being of the 
amecasi. class; both sapin das, and those not such, who 

do not belong to the same class, are excluded [from being adopted], 
yor, they might be inferred as a subordinate class, by the rule efdogic 
f What not denied, is admitted." 


quoted, v. § 74. 
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21. Accordingly, Tiddha Gautama* forbids the participation, in 
Ash ordained inheritance, of one, not of the same tribe, thus,^ — 
by Vtddha ton- “or should one of a diiferent class be taken as aeon, 
tama. in any instance, let him (the adopter) not make him 

a participator of a share, this is the doctrine of (^'aunaka.” 


One of a -differ- 
ent class cannot 
be adopted.^ 


22/ Hence, it is established, that one of a dif- 
ferent class cannot be adopted as a son. 


Manu indicates 
as much : whose 
expression ‘ alike' 
in I he text here 
cited, means, of 
the same class. 


An apparently 
conflicting use of 
the same term, by 
that author, re- 
conciled. 


23. Accordingly Manu. “ He is called a son 
given, whom his father, or mother affectionately gives, 
as a son, being alike, &:c.”*f. Alike,] that is, — of the 
same class ; for, a text of the chief of the saints (Yajflfa- 
valkya) expresses, “ This law is propounded by me> 
in regard to sons, equally by class.’* 

24?. As for what has been said by Manu himself ; 

He is called a son bought, whom a man, for the sake 
of having issue, purchases of his father, and mother : 
whether the child be like or unlike’’^ : this must be in*- 
terpreted, whether like, or unlike, in qualities, not in 
class. 


25. “ Alike not by tribe, but, by qualities suitable to the family r 

Arid contrary accordingly, a Kshatriya, or a person of any other 
interpretations by inferior class, may be the son of a Brahmai.ia.*’ As for 
Mcdliati^ii, and this interpretation of Medh^tithi, and one in the 
in the Kalpataru Kalpataru, ‘‘ a ^ndra even is certainly a son, such ia 
^ ^ ’ the meaning:” — these both must be rejected, on ac- 

count of their repugnance, both to the passage from Y^jnavalkya before 
cited, This law is propounded by me in regard to sons, equal by 
class”) — and the text of ^ankha, which recites, [in their own] classes 
only : not otherwise.”§ 


2G. “ A son self-given, and a son by a p6dra, are the six kins- 

The Cudra son but not heirs.*’l| — The enumeration by Manu, in 

' . ’ Xl-*... 1 _ ^ 1 i»i 1 


E un d e d by 
, is one born 
out of wedlock of 
^adra parents. 


this ptissage, of the son by a ^ndra, as a substitute, 
must be explained, as meaning, that, one procreatedi, 
by a 9fidra, on a female slave, but not born in wedlock, 
inasmuch, as he is not a principal son, is a substitute 


ANNOTATIONS. 

24. As for what, &c.] The author has copied this § nearly verbatim, from the 
Mitaksharh, on inheritance. — The reader is referred to Colebrooke^s translation, chap* 
1. Sec. XI. § 16, and the note subjoined, 

25. As for the interpretation of Medh^titlii.] This gloss of Medhitithi, is 
noticed by Mr. Colebrooke, in his translation of the Mitdkshard on inheritance. Vide^ 
note, subjoined to ch. 1. Sec. XI. § 9. in which the text of Manu here cited in § 

is quoted. 

26. By Manu in this passage.] The text, of which part is quoted, In its complete 
state, is thus— “ The son of a young woman unmarried i the son of a . pregnant bride i 

* Bj an error of the author or his transscriber Vfddha Gautama, has been writ* 
tea for (^unaka. v, infra { 32, 

t Munu 9. 108. t Manu 9. 174. § V Infra, § 74. 


II Manu 9. 166, 
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This impftotted fot the same. For, a text of Y4j5avalkya expre^es, 
bj YAjiiaviikya. « Sven a son begotten, by a Q6dra on a female fidave, 
may take a share by the feLtha'*s choice. But, if the father be dead, 
the brethren should make him the partaker of the moiety of a share : 
and the one who has no brothers, may inherit the whole property^ in 
default of daughter’s sons.’”*^ 

Conclusion that* ^7. Hence, the explanation by Aparirka, of the 
the term ‘ alike* term in question, is only correct ; “ alike, being of the 
means of the same same tri^, &c.” YSjhavalkya also. — ‘‘This Law is 

propounded by me in regard to sons, equal by class.” 

28. Now, amongst near sapinda kinsmen of the same general 
A nephew must family, a brother’s son only must be affiliated : and 

be first selected this doctrine is recognized also, by VijilaneQvara.f 
for adoption. 

29. By the position, that, ‘ a brother’s son only must be affiliated,’ 

He must be the is meant, that the son of a whole brother only, must 

son of a whole be affiliated. Manu declares this : — “ If one, among 
brother : as shewn brothers of the whole blood (ekaj^ta), be possessed of 
by Manu. male issue (putrav^n), Manu pronounces, that, they all 

are. fathers of the same, by means of that son.”:|: 

30. In this text, the state of brothers, as adop- 
tive fathers, being propounded, their incapacity to be 
the objects of adoption follows. 

31. Of the whole blood]. By this expression it 
appears, that, this condition of adoptive fathers allud- 
ed to, applies to those only, begotten by the same 
father, on the same mother, not to such as are bom of 
a different father or mother. 

32. Brothers.] From the masculine gender being used, it Tesults 
The masculine brothers, and sisters also, of the whole blood, are 

gender being used not reciprocally the adoptive parents of the son [of any 
sisters are not iu- one of them]: and this conclusion is confirmed by the 


From the . text 
cited, it is argued, 
a brother cannot 
be adopted. 

And brothers of 
the half blood, 
cannot be the 
adoptive parents, 
such as ^ere al- 
luded to. 


ANNOTATIONS. 

a son bought ; a son by a twice-married woman ; a son self-given, and a son by a 
9fidra, are the six kinsmen ; but not heirs.” — The author obviates the inference, which 
inii(ht be drawn from this, that a son by a pudra woman, and consequently of the ser- 
vile class, may be a subsidiary son, of bis natural father of a superior tribe. 

f 

32. By the mention of two terms, &c.] In the original of the text of Manu, ” of 
the.wi^ole blood (ek^ata)** is an epithet of ‘ brothers,* agreeing with that terjm, in 


* Yijfiavalkya 2. 134. 135. 

f Author of the Mitakshari, vide translation chap. I. on iuheritancc,Sect^lCl. i 56. 

Manu 9. 182. ♦ 
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olodedy ^ tilts re* 
cipirp^ state of 
aabptire parents. 


mention of two terms [in that gender]. Yxddha Gau- 
tama) declares the same. “ In the three superior tribes^ 
a sister’s son, is nowhere [mentioned as] a son.”* 


YHShB, Gauta- 
nsa supports tMs. 

And completely, 
as tiie term ‘ sis- 
ter^s son* is ex- 
plained to include 
a brother's son. 


33. The expression ' sister’s son,’ is inclusive of 
the son of a brother also. Hence, this meaning is 
deduced, that, a brother’s son must not be adopts by 
a sister ; for, brothers only are mentioned, to be adop- 
tive parents [in the text of Manu § 29]. 


34?. ** * Brother’ and ‘ son,’ when occurring in combination, seve- 
In Manu’s text J^lly> with ‘ sisters* and ‘ daughter,’ are retained ; [the 

other terms being omitted.] ”f Although, by this rule 
of grammar, [the term " brothers’] may be a compound, 
formed by the retention of one term, and omission of 
an other : and thence, the reciprocal affiliation, by a 
brother and sister, of a sister’s and brother’s son, res- 
pectively, might be inferred : still, those are 'ekajita,' 
whose jKtei or jfiti (kind) is the same : for, these words 
with " samSnya,’ are cited in the dictionary, as syno- 
nimes simifying kind or sort ; J [therefore,] since by 
' ekajita,^the epithet of ‘ brothers,’ it is intimated, that, 
those [signified by that term,] are of the same kind, 
the affiliation, by brothers, who are male, of a brother’s son, and by 
sisters, who are female, of a sister’s son, would be established. The 
adoption of a brother’s son by a sister, or a sister’s son by a brother, 
could not take place, on account of the difference of their kind, in 
being male and lemale [respectively.] 

35, But the single expression 'ekajSta,’ once uttered, can not 
Objection, that namely, ‘ being of the whole blood,’ 

4-1. r\ r J.1,: 


(§ 29), the epithet 
exaj&ta, signify- 
ing of one kind, 
bars the recipro- 
cal affiliation, by 
brothers and sis- 
ters, of their sons 
respectively, in- 
ferrible by con- 
struing ‘ brothers* 
as a complex term 
standing for both. 


the term * ekajdta* 
can not at once 
import two mean- 
ing over-ruled, by 
the authority of 
Vijfianeqvara, who 
explains in two 


and ' being of the same kind’ : for, this maxim in logic, 
would be contradicted ; '' A term once uttered, conveys 
a single meaning.” — Should this objection be made, it 
is wrong : for, the word " sansrishta,’ occurring in the 
following passage, has been explained by Vijnane 9 vara, 
as signifying, a whole brother, and re-united as a co- 


ANNOTATIONS. 

gender, case, and number. — These may be the two terms alluded to, or, they may be, 
‘ brothers*, and the term ‘ one* represented in the original, bv the word *ekaE*, which 
is in the nominative case, and masculine gender, of the singular number. 

35. The word ‘ sansrishfa* occurring in the following passage, &c.] The very 
obscure text, of which a portion is cited, is the following of Y^havalkya. “ A half 
brother, being again associated, may take the succession, not a halt brother, though not 
re-nnit^; but one united (sans risb^a), &o,, &c., &o.’* — In his gloss on this passage, 

* This passage is a portion of in 4 H. It may belong hotV- 

ever to both authors : but it is most likely that in the same maimer as in the preceding 
instance; the author has here erroneously substituted the name of Ytddha Gautami^ 
for that of pftnnaka. (V. } 21). 

P4nini 1. 2. 08. f Dictionary of Amara, Book 1 chap. 1 sect. 1. verse- 9. 
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BeosM, a paroener : . though not re-tinited ; but one united 

wotd lised ia a (sansrifihta) [by blood, though not by co-parcenOryJ 
vScy^ ^ ^ may obtain the property, and not [exclusively] the 
, \ of a different mother.”* So even, in the present 

caselikemse. Thus, there is no inconsistency.. Sufficient hsa been 
said. 


The case of two 
brothers, is in- 
cluded by the 
plural number, in 
which, ‘brothers* 
is expressed. 


36. The plural number is inclusive also, of the 
dual : for, two are contained in many : and the being 
son of two fathers, is shewn in the following text : If 
he be son of two fathers, let him designate both, in 
each distinct oblation of food.” 


87. ‘‘ If one” — that is, 'if one even’] By this, where two or more 
The force shewn are the fathers, the author implies a fortiori, the 
of the word ‘ one’ more easy adoption of a son, by the others, destitute 
^ of the same : he does not bar, the affiliation of 

l.be affiliation ^of ^ single brother : on account of, — the 

the only son, of a cogency of the specification of the term ‘ one,’ — and 
sirjgle brother. the singular number, in the expi’ession ‘ that son.’ The 
derivative adjective ' putravfo’ possessed of male issue, applies to him, 
of whom, there are, one, two, or more sons. 


38. And 

The prohibition 
of the gift, in 
adoption, -o f a n 
only son, does not 
refer to the case 
proposed, the rea- 
son not applying. 


hence, from the sanction of the gift, of an only son even, 
in the present case, there is no room, for the applica- 
tion of the prohibition, Let no man give or accept 
an only son, &c.”) For, since, as propounded in the 
sequel of this text, assigning the reason (''For he is 
[destined] to continue the line of his ancestors, ’’•f) the 
continuation, of the line of his ancestors (the father, 
and the rest), is completed, by means of a son, although 


ANNOTATIONS. 

Vijfiane^vara, the antlior of tlie Mitakshara, holds that the word ‘ united* (in the same 
manner as the expression ‘ not re-united,*) is connected, with both its preceding, and 
following terms ; and that accordingly, in one sense it means, united by blood, or a 
whole brother, and in the other, (that is, taken as an epithet, of the son of a different' 
mother,) it signifies re-united, as a oo-parcener : vide Colebrooke’s translation of the 
Mitakshara on inheritance — cbap. IL Sect. IX § 7. 9. and 10 and notes subjoined. 

. 37. He does not bar &c,] The author here further supports bis position, (in ^ 
and idso alluding to the prohibition, in the text below noticed, shews that Menu m his 
text ( § 29), intimates that an only son of one brother, may be affiliated by another bro- 
ther ; for, by the singular number in the expression “ that son** the case of one brother 
having a single son even, is indicated : the term 'putrav4n’ applying, as Well tu a person 
having one son only, as to him, who has more. 

The derivative adjective ' putravfin*]. Tins is designated in the original, by the 
affix * matup,* by the suhjunction of which to * putra,’ the derivative noun, * putraval*' 
in its crude state, of which, 'putravdn* is the inflected nominative case, is formed. Tims 
the ‘ UP,* of ‘ matup,* is redundant : and by a special rule, the ‘ m’ becomes, ‘ v,’ where, 
the Iasi i^wel of the root, (as in this case,^) is the short or 4— In his illustration of 
this derivative, the author aUndes to Papini 5. 2. 0'i ; by which rule, it is used to supply, 

* Yijfiavalkya, 
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45^ And accordingly, in the Kilika-puripa, an indication of 

Case in point Bhairava, sons of ^^va, becoming both 

of Vetdla and f^'thers of male issue, by means of the same son, is 
Bhairava cited thus found: “The sages said: ' There is no salva- 
from the KMika- tion for one destitute of male issue. This is recogniz- 
par4na. world and Vedas. Vetilla and Bhairava 

formerly went to a mountain to perform devotion. Previous to that, 
they were unmarried, and sons of them, are not mentioned, [as having 
been bom or not born. If sons were born, O excellent of the 
regenerate,] we much wish to hear, the particulars concerning them.’ 
Barkan dey a replied ; ‘ salvation is not for one destitute of male 
issue, both in the next world, and in this : O excellent saints, 
those, who are fathers of male issue, by means of their own sons, and 
those of brothers, attain heaven. Having in this world attained great 
perfection, when VetSla and Bhairava reached the abode of the great 
deity, they were happy on the hill Kailfea. Then, Oh ! twice^orn 
men, Nandi* by the order of ^iva, as one consoling addressed them. 


ANNOTATIONS. 


45. ^iva.] Or the great deity is mentioned in this extract, under his names, 
• Sankara,’ or tbe benefactor, and ‘ Hara’ or tbe destroyer. 

The sages said, &c. &c. J It is to be feared that an instance here occurs of literary 
fraud, too commonly practised among Hindu authors, and perhaps those of eveiy na- 
tion, "Where the art of printing has not reduced works of authority to an accurate and 
unvarying standard. On collating this pretended extract from the K4lika*puiAna with 
a copy of the original, it proves to be artfully mangled and fabricated. Indeed, were 
an extract authentically made from that work, it would tend to establish the converse of 
the position, in favour of which it is adduced. — ^The following notes will explain these 
assertions : 


And sons of them arc not mentioned.] The translator has supplied from the Kalika- 
pur&na what here follows between these marks [ ], with a view of rendering the 
passage the more intelligible. 1'his part has been apparently omitted by the author, to 
favour the omissions below noticed. 


Both in the next world and in this.] Instead of ‘ pretyachehacha’ thus rendered, 
in the copy of the original Kalika-puripa, consulted by the translator, ‘ nischitanch6ti,’ 
occurs, meaning, ‘ and this is certain.’ The circumstance of three copies of the author’s 
work concurring in the former reading, deterred the translator uom adopting the 
latter, which in point of sense, is unquestionably the preferable. 

Attain heaven.] A stanza of the original immediately following here has been 
purposely omitted : It is to this effect **Oh, Br^mapas, the sages VetSla and Bhairava 
had offspring bom to them. Listen illustrious saiots, while I declare their progeny.” 

Ib easily attained.] Here stanzas to the following effect have been purposely omit- 
ted 1 “-** One destitute of male issue, beholds the hell named Put. — None can escape 
from that, either by religious austerities or devotiou : Liberation from it proceeds 
from the production of a son only. Therefore, beget ye sons on the bodies of divine 
females ; your immortality has been produced, by drinking the milk of K4tyayana:t 
therefore procreate immortal sons on immortal l^in^ : wherefore having in any man- 
aar produced sons from the bodies of celestial oeings, your welfare will quickly 
Mow.” 


We will make one [son] only.] The author by the substitution of one letter for 
anotker, has ingeniously produced a sense dii^otly opposite, to that of the Kalika^u- 
riaa. we Dattaka Mim^d rehds ekamevA, ' [one] only ;* the original * evameva/ by 
which the seOae would be, ** we will do thus even.” 


f One of the celestial attendanta of C'va. f ^ of the goddess Durga. 
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in private, in the following true and instructive speech : he said Do 
3 ’ou sons of Qiva, destitute of male issue, exert yourselves in the pro- 
duotion of a son. By one to whom a son is bom everywhere salva- 
tion is easily attained/’ Markandya continued: — ^having heard 
these words of Nandi, they became elated in their hearts, said to 
him : “ we will make one [son] only.” Accordingly Bhairava, at some 
time, copulated with Ur.vasi, a celestial nymph, and procreated on her 
a son named Suve^a. Vetila also aifiliated him as his son : and in 
consequence, by means of this son, both attained heavenly salvation.’ ” 

46. But must not this relation of one as son to many [brothers] 
Dileinma sug- he either produced at once, or in gradation ? Not the 
gested as an ob- first : for, there is no precept enjoining that they 
jection. should receive in adoption at once. Nor is the other 

supposition accurate : for a boy precluded by a previous initiation, 
another initiation of the same description as the first, cannot be 
performed. 


47 . Should this be alleged, it is wrong : for, analogous to the 


llefuted. 

And the con- 
clusion, that a 
nephew may be 
given, to several 
associated b r o- 
thers, supported 
by tire analogy, to 
the ‘Tulipuruslia’ 
gift. 


case exemplified in the passage (“ seventeen are 
inferior and twenty-four superior sacrifices, &c/’), the 
words ^ they,’ and ‘ all,’ being the abridged form of the 
conjunctive compound : the association of the adopting 
brothers, is meant to be declared thereby : hence the 
gift even [of a son] to several brothers associated, is 
valid. In the same manner, as at the religious gift 
denominated ^ tulapurusha,’ the united officiating 
priests are the objects to whom it is made, and the 


receivers. 


48. V^chaspati Mi 9 ra declares the same, thus : since the plural 
The analogy in number is used in officiating priests” in this passage, 
this instance indi- (‘ Having thus prayed to the gods, let him give the 
cated by Vachas- officiating priests ornaments of gold,’) the whole of them 
pati Miqra. conjointly even, are the object, to whom the gift is 

made : and hence, after having placed, his spiritual preceptor’s hand, 
above all, and arranged in order under it, those of the officiating priests, 
who read the Kig-veda, &c, the ornaments are to be given,” 


ANNOTATIONS. 

Accordingly Bhairava at some time, &c.] Wbat follows from tliis part, to the 
end of the alleged extract, appears to be a fabrication. It is cited indeed in the 
Dattidca Chandrikd, as from the Mlika-purapa : but is not found in that work. On 
the contrary, it is related with much prolixity, in the Kalika-purana, that Bhairava 
had a son Suvepa, by IJrvasi : but it is not written, that such son, was adopted by his 
brother, who is mentioned as having raised distinct male issue to iamseif, 

47. Religious gift denominated ‘Tul^pumsha.’] This gift (as its name denotes) is, 
where for pious or auspicious purposes, the donor presents united Brdhmanas, with his 
weight. in some substance: some years ago K6ja Rajkishn, publicly gave away in 
Calcutta, his weight in gold : instances of such pious, or rather ostentatious munifi- 
cence, are of course rare : though this gift in barley, rice, salt, &c. is prevalent through- 
out the country.'i^'It should be obaerred; thst it must &ot be made to au individual 
Brahmana, 
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49. Nor is even^ the being son to many [brothers], at the same 
time, anomalous : for, analogous to Draupadi’s, being 
the wife [of several brothers] by simultaneous accept- 
anoe, that relation of one, as son to many, though 
somewhat differing, is acknowledged ; like the recog- 
nised state of the " Dvyimushyayao^* or son of two 
fathers. 


There is no 
omaJy ta the 
relfttiozi of 
,oae to many; it is 
supported by 
analogy. 


In § 29, Mann 
implies that there 
must be an act of 
tlm adopting bro- 
ther to establish 
the filiation of his 
brother's son as 
his own. 


60. " Fathers of male issue, (PutrinaK)]. “ Of 
whom, there is a son.” — ^By the verb ‘ is’ (signifying 
existence) in this phrase, (into which this derivative 
adjective resolves,) since existence is declared; and 
existence not applying to one who has not been pro- 
duced, an act of the adoptive fathers is implied. 


ANNOTATIONS. 

49. Aualogoiis to Draupadi’s being the wife, &c.] Draupadi was the wife of, and 
received in marriage at the same time by, Yudhistira, Bhima S6na, Anuna, Nakula and 
Sahadeva, the five sons of Panda, a king of Indra Prastha (Delhi). The following par- 
ticulars, relative to this circumstance, are mentioned in the Mahabharata : Draupada, 
the father of Draupadi, was the sovereign of the Punjab country. He had heard of 
the virtues of Arjuna and his unrivallea skill in arehery ; and secretly desired him for 
his son-in-law. To promote this object, he caused to be erected a pole, on which a 
wheel having a hole in it, and which constantly revolved, was horizontally placed. He 
also proclaimed a vow, that he would bestow his daughter to the person whoever 
might succeed in discharging an arrow from underneath through the hole of the revolv- 
ing wheel, so dexterously, as on its descent, to fall through the same aperture. A par- 
ticular day was appointed for the trial : and he invited priiices of tlie vicinity, and 
persons of all deCToes, assembled at the court of Draupada. Previous to this, Arjuna, 
and his brothers had become ascetics — Bhima appeared at the place of trial, with other 
religious mendicants ; and when no one in the assembly would attempt so difficult an 
undertaking, by the advice of his companions, brought his brother Aijuna from their 
abode in the city. — Arjuiia advanced to the trial and acconjplished the task imposed. — 
Draupada would have fulfilled his vow, but the princes and others, jealous of the 
success of one apparently so mean, attempted with force to prevent his receiving the 
prize his skill had won. Aijuna, however, with the assistance of his brother, succeeded 
in carrying off Draupadi. — Having arrived at their habitation, Arjuna addressed his 
mother, who was reclined with her face covered, that he had brought something.” — 
To this the mother (her face still covered) replied, by directing him, to divide it, what- 
ever it was, equally with liis brothers ; ana afterwards, when aware of the object, to 
which her son alluded, would not retract her injunction. — In the meantinae, with the 
advice of Draupada, his priest repaired to the abode of the brethren, and secretly listen- 
ing to their conversation, discKJvered, who they were : with this information, he returned 
to his master, who the next morning invited the whole family to his palace, for the pur- 
pose of solemnizing the nuptials of his daughter, and Arjuna. They attended with 
Draupadi. — The preparations were commenced, and when the king formally proffered 
his daughter in marriage to Arjuna, he explained the nature of his mother’s command : 
and that he would not espouse her, except in conjunction with his brothers. The king 
reluctantly consented, and Draupadi was received in marriage, at the same time, by the 
five brothers. 

50, This phrase into which this derivative adjective resolves ] The Sanskrit 
reader will perceive that a literal version, here, has not, and indeed could not well have 
been given. ^ Putrinah’ cited from Manu’s text (§ 29) is the nominative case plural, 
of the derivative, formed by the affix ‘ in.* This is used in the same sense, as that 
formed by the affix ^ matup,’ already noticed in § 37 and note sul^oined, and is con- 
sequently illustrated by the same periphrasis which Nanda Papdita, accordingly intro- 
duces- V. Paoini 5. 2. 115, 
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51. And accordingly Atri, " By a man, destitute of a soh only, 
must a substitute for the same, 

tha also : A person being about to adopt a son, should 
take an unremote kinsman, or the near relation of a 
kinsman, having convened his kindred, and announced 
his intention to the king, and having offered a burnt 
offering,, with recitation of the holy words, in the mid- 
dle of fcs dwelling.'^ Likewise ^aunakha : “ Having 
advanced before the giver, let him thus cause to be asked, ‘ Give this 
son,’ &c.’* 


This is mdicat* 
ed by Atri. 

Vaaisbtha, 

And ^aunakha. 


A term used by ^2. Cause to be asked.”] Here, by the causal 

whom is explain- form of the verb being used, it is meant : — ^'Let him 
ed. ask, through a BrShmana employed for that purpose.’ 


53. And consequently, the position that, the son of a brother 

though unadopted, bears filial relation to his paternal 
The contrary uncle, on account of this text of Vrihat ParSsara, 
doctrine refuted. nephew of a paternal uncle, destitute of 

male issue, be his son : he only should perform his obsequies, of the 
funeral repast, and oblations of food, and of water,”) is r^ted. For, 
without an act of the adoptive parent, filiation, as his son, is not 
accomplished. 

54. It must not be argued that in the cases of the son of hidden 

A t of the self-given, there is no act of an 

^ ^ agent, [as adopter] ; because, in these passages, — 

one secretly bom in the house, is considered a son 
of hidden origin” — ‘‘ Self-given, meaning, given by 
himself”) no such act is mentioned. For, it is inferred, 
as otherwise, the consecution of an effect, to an act, . 
would not be attained. 


adoptive father, 
is implied in the 
cases of the sous 
of hidden origin, 
and self-given. 


Were Manu and 
Parfisara (§ 29 and 
§ 63) literally con- 
strued ; it would 
follow, there were 
thirteen sons. 


55. Therefore, the text of Manu, and Vrhat 
Parfeara (§ 29 and 53)are not pertinent, to the extent 
of their verbal import ; for, thirteen descriptions of 
sons would be the consequence. 


Which would 
be at V aria nee 
with tbe enumera- 
tion of twelve, by 
Manu. 


56. Nor would thus, what was intended result : 
for the enumeration of twelve, in this teat, would be 
contradicted : of the twelve sons of men, whom 

Manu, sprung from the self-existent, has named ; six 
are kinsmen and heirs ; six not heirs, but kinsmen.”* 


67. But, may not this contradiction of number be admitted on 
Opponent’s ar- account of the passages below cited ? Firstly : A dif- 
gument that such ferent text of law : ‘‘ The legitimate son, the appointed 
contradiction, ia daughter, the son begotten, on another’s wife, the son 

“enmeraiion ^ T appoin^d daughter, son 

of sons is, various- of a twice-married woman, the damsels sen, the son 
ly specified by a received with a pregnant bride, the son of hidden 
text of law. origin, the son given, the son purchased, the son self- 


* Manu, 9. 158. 
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given, the son made, the deserted son, and the one born on a woman 

of unknown caste, — are the fifteen sons of a man ” 
V|ihaspati. Secondly : A text of Vrihaspati : " Of the thirteen son^, 

enumerated in their order, by Manu, the legitimate 
son, and appointed daughter, are the cause of lineage.’* Thirdly : A 
Manu. Manu] : " Sages declare these eleven sons, (the 

son of the wife, and the rest,), as specified, to the sub- 
stitutes for the real legitimate son, for the obsequies would fail.”— And 

lastly : A text also of Manu, which declares : “ The son 
of the body, and, the son of the wife, may succeed to 
the paternal estate : but, the ten other sons, can only succeed in order, 
to the family duties, and to their share of the inheritance.”* 

58. Should it be thus argued, by an opponent, we reply, — True I 
It is established, that there is no contradiction of the 
refuted number twelve : for, the several enumerations in each 

authority, are consistent ; since in some, particular 
sons are implied, and in others, expressed. 


The gradation 59. And moreover, the assigning in the follow- 

fifth tcxt, the fifth place, in the order of succession to 

of * inheritance, estate of one, who died without male issue, would 
would be contra- contradicted : " The wife, and the daughters, also : 
dieted. both parents, brothers likewise, and their sons.”t 

60. The exposition of this, is thus. If the brother’s son, though 
That is, if the ^^nadopted, bear filial relation [to his uncle] ; the enu- 

brother’s son merating the brother’s son, on account of his wanting 
though unadopt- such relation, in the fifth place, in the order of succes- 

his unde. ^ sion to one dying without male issue, would be con- 
tradicted. The same also must be understood, in res- 
A similar objec- pect to the right in gradation, to perform the obsequies, 
d ^ declared in this, and other texts. The son, the son 

^ ^he son of a grandson : like these, the offspring 
of a brother, or, that of a Sapinda also, are born, Oh 
king ! capable of performing obsequies.”;}; 

61. But, is it not deducing a false conclusion, to argue a want of 

But Vishnu de- relation from not performing the obsequies and 

dares the incom- succeeding to the estate ; for, the son of an unmarried 

their filiation, 

sons, to perform s^wn by Vishnu, m this text, to be incompetent 

obsequies or sue- perform obsequies or succeed to the estate. '' Ex- 

ceed to the estate, ceptionable sons, as the son of an unmamed daughter, 
filially a son of concealed origin, one received with a preg- 
^ bride, and a son of a twice-married woman, share 

neither the funeral oblation, nor the estate.” || So also, notwithstand- 
mg participation in the obsequies and estate, may be wanting, the 

filw relation of the brother’s son, though unadopted, may be admitted 
without objection. 

* Mwu, 9. 166. -f- YAjiiavalkya, 2. 136. J Vishnu-pur4na. 

r\. is unauthentic ; vide note to Colebrooke’s translation of the Mitikshard, 

^.^nap, 1. oecvi AX J »7. 


brother’s son 
though unadopt- 
ed, were son to 
his unde. 

A similar objec- 
tion would apply 
to the order of 

'••r r* *.vA 1 Ti rr Qb- 


sons, to perform 
obsequies or suc- 
ceed to the estate, 
although filially 
related. 
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Argument of 
opponent, founded 
on tiiis oircutn- 
etance over-ruled 
by reference to 
texts of 

Y^jiiavalkya, 

And Atri. 


62. Should idiis be objected : it is erroneous. PaTtiqq>ation in 
the obsequies and estate has been declared to be the 
result of iUial relation, in this passage {** Among these, 
the next in order is heir, and presents the funeral 
oblations, on failure of the preceding”) f for, other*- 
wise, like the impotent person and the rest, one, ;who 
merely, bore the semblance of being a son, would be 
of no use ; and in this text, ('* By a man destitute of 
a son only, must the substitute for the same, always 

be adopted, &c.”) an imperative mode of expression, being used, the 
filial relation of one unadopted, cannot exist. 

63. Nor must it be aflSrmed that the injunction in question re- 
gards those other than the brother's son : for there is 
no proof of such partial application ; and on the other 
hand, it would be at variance with the instance of the 
adoption by VetSla of the son of [his brother] Bhai- 
rava, contained in the portion [of the extract from 

the K^lika-pUr^pa, before quoted] commencing, “ We will make one 
son only,” and ending “ Vetfila also affiliated him, as his son.” 


Of whose text, 
it cannot be said, 
that it refers to 
one other than a 
brother’s son. 


Besides if the 
filiation of a ne- 
phew, existed 
without adoption, 
where of several 
brothers, some 
not sons, %nd 


64. Moreover, in the case, where, of ten whole 
brothers, five have each ten sons, and five are wholly 
destitute of male issue, it would follow, that, the five 
brothers destitute of male issue, would have each fifty 
sons ; and it would also result, that the fifty sons 
would severally have ten fathers : thus, there would 


quence would re- 
sult. 


65. Nor, would an intended consequence thus result : for, in the 
passage, (''a substitute for a son must be adopted”) 
hp unity, ascribed to the object to be adopted, is of definite 

import : and the singular number, used in the follow- 
ing passage to express severally both the male issue and the father of 
the same, would be contradicted. If one among brothers of the 
whole blood be possessed of male issue, Manu pronounces that they 
all are fathers of the same, by means of that son,” 


ANNOTATIONS, 

62. Amongst these, &c.] The text of Yajiiavalkya, of which the initial part only, is 
here cited, is completed from the translation of the Mit^kshara on inheritance, (v. Cole- 
brooke’s translation, Cb. I. Sect. XI. § 21). The passage quoted in the last paragraph, as 
from Vishnu, which is cited in § 27 of the Section noticed, is explained, as merely barring 
the right of the exceptionable sons in question, to a fourth share, legitimate issue exist- 
ing : and as not affecting the text of Yajiiavalkya, here alluded to, by which any descrip- 
tion of son whatever, on default of legitimate issue, may inherit the whole patrimony. 

Impotent person and the rest.] Meaning the outcasts, and his issue, one lame 
and the others, who are excluded from inheritance. 

An imperative mode of expression being used.] ‘ Vidhiprayatyaya* or an affix 
of injunction, are the terms of the original thus rendered : by these, the injunctive 
future participle ' Kartavya’ (must be adopted) used by Atri, is designated. 


yajfiavalkya. 
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class (Vai^ya-jateshu ; of j^^dras, from amongst those' of the ^udm 
class. Of all, and the tribes likewise, [in their dwn] classes only : and 
not otherwise. But a, daughter’s son, and a sister’s son, are affiliated 
by 96dras. For the three superior tribes, a sister^s son, is no where 
[mentioned as] a*son.^’ 


Though 'cUbsMs 
used by ^^unakha 
in the general por- 
pinquity is a con- 
dition, by reason 
ofthetextVaaish- 
tha. 


75. “ In their own class.” In the Kshatriya tribe. 
Notwithstanding ^ class’ (j^ti),* being used in its general 
sense, propinquity as before, here likewise, constitutes 
a restrictive condition ; on account of the text of Vaaish- 
tha: a person being about to adopt a* son, should 

take an unremote kinsman, &;c.” 


76. On default of a sapinda kinsmen, “and even in the general 
family, following the same primitive spiritual guide. — ” 
Since there are no distinct and peculiar general families, 
of the [primeval] Kshatriyas ; the primitive spiritual 
guide is mentioned, [to particularize the class, from 
which, the adoption is to be made.] 

77. Accordingly, an account of his more remote 
connection, on failure of the “ sapinda” kinsman, one, 
belonging to the same general family, is ordained. In 
respect to him also, the clause “In their own class, ‘&c.” 
is likewise applicable ; on account of the conclusion, of 
the passage of all, &:c.” And hence a near or distant 
relation of a different class is precluded [from being 
adopted. 

78. ‘ Vaiqya-jSteshu’] this must be rendered, — from amongst 

^aunaka's ttrms those of the Vai 9 ya class, — as if, ' j^tishu’ had been 
Vaicjya-j^teshu, used: for ‘j^ta’ or 'j4ti [of which the words are seve- 
explaiued. ral inflexions, are recited in the dictionary, as syno- 


Import of the 
passage “ and 
even in the gene- 
ral family, &c.’* 
shown. 

From which it 
appears, on defect 
ot a ‘ sapinda,’ one 
of the same gene- 
ral family, is or- 
dained ; to whom, 
the condition of 
equality of class, 
equally applies. 


nims, signifying, " class or sort.’ 

79. Here also, although the specification is general, propinquity 
In res cct to ^ before, constitutes a restrictive rule. The clause too, 
the^ Vai^a, the (‘'and even in the general family, following the same 
condition of* pro- primitive spiritual guide,”) is here likewise understood ; 
pinquity, and the on account of the text, commencing “[He specifies] the 


ANNOTATIONS. 

76. Since there are no distinct and peculiar general families of the [primeval] 
[Kshatriyas], The general families of Kshatriyas and Vaiqyas, are distinguished by the 
primitive saiit, or patriarch hereditarily acknowledged, in the family. This is not the 
case with Brihmaiias. The gotra, or general family of whom, is determined by lineal 
descent, from some particular saint. ^Judras again are all supposed to belong to the 
gotra of Ka 9 yapa, the common progenitor of the four tribes, 

78. Vaiqya-jatesbu.] These terms occurring in the original, might also be ren- 
dered ‘ amongst those sprung from a Vaiqya aocor^ngly, it is here the object of the 
author, to restrict them, to their other construction, viz., “ In Vai9ya classes,” which 
he prefers. The Sanskrit reader will observe, that a literal translation has not, [been] 
nor could not well be attempted here. 

79. The text commencing, &c.] Not having met with this text in its complete 
state, the Translator offers witn diffidence, the mode, in which, the initial words, of the 
original, are rendered. These occur in the Mitikshar^, where they arc cited, under the 
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da«»e, as to the general families of Kshatriyas, and Vai<;vas, As distin** 
general family fol- guished by following the same primitive spirituiii 

‘ Qul u * are equ^h guide : and because, the passage, the initial words of 
Ij applicable. which, are “ who are adopted from those of his own 

general family, &c. is common to the three tribes. 
It is equally the case, ’in this instance also, that, on default of a 
' sapinda' kinsman, one of the general family, following the same pri- 
mitive spiritual guide, [is to be adopted.] 


Amongst Q'u- 
dras propinquity 
is a condition, but 
the clause regard- 
ing the general 
family of the same 
Guru, does not 
apply. 

Their tribe in 
general is the 
ordrr from which 
the selection is to 
be made. 


80. ^From amongst those of the Qtidra class.* 
Here also propinquity as before, [constitutes a restric- 
tion ;] and the clause, (“ and even in general family 
following the same primitive spiritual guide/’) does 
not here apply :• since, [amongst ^ddras] a general fa- 
mily, distinguished by following the same primitive 
spiritual guide, is not ordained. Therefore it follows, 
that the (^tidra class, in the general, [is the order from 
which the adoption is to be made.] 


81. The same is declared in the BrShma-purSna. — "In fact, for 
The same is ^udras, gaining their livelihood by servitude, living on 
intimated ia the another’s bread, whose bodies depend on another, there 
brulima jmrana. is not a son, from any order whatever, [but their own 
tribe]: because a slave only is produced from a male slave and a 
female slave.” 


82. On account of the superiority of those of the three first 
Prom which the tribes, and of those born in their direct order; and of 
imp<u t of the text the inferiority, of those born in the inverse order, a son 
cited is explained, cannot be adopted, from any order whatever, [^by (JJii- 
dras, but their own tribe], A ^ddra only, thei'efore, must be afliliated; 
for a slave is produced from slave parents. 

Objection, that 83. But the three sentences regarding the ‘ Ksha- 
mVifcTi^" ^riyas’ and the rest, 74*) should not have been pro- 
Ks^h at rfy as^-’ pounded; because their import is obtained from the 
should not^ have passage preceding (v § 2) : and even if propounded, 
been propounded, there is tautology in the part commencing " of all, &;c.” 

This if objected, is wrong ; because by the terms ' Kshatriya^ 
, and the rest, the inclu^sion of the Mtirdhavasikta and* 

^ * other mixed classes regulated by the same rules as the 

Kshatriya and the rest, is meant ; for, a text of ^ankha expresses : — • 


ANNOTATIONS. 

name of A^valayana, the author of a work entitled the Gtliya-sutra.— -The same text is 
ntoiced in the Dattaka-Chaudrika, where the additional word ‘probrinm, ‘‘He 
specifies” occurs. 

— 

Vxiddba Gautama, vide supra. § 4- In the original, those cited, are the iritial 
of the text. 
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one procreated, — on a female Kshatriya by a Br^hmana, is a Ksha- 
txjya even : on a Vai^ya woman, by a Ksbatriya, is a Vai 9 ya even : by 
a Vai 9 ya on a female ^^dra, is even a 


The phrase * in 
their own class' 
shews t h a t, a 
>ltiFdhavasikta,or 
Ooe of any mixed 
class, may not be 
adopted by o n e 
of the tribe with 
which he ranks. 


85. ‘In their own class/ This is to shew that, 
though the same rules apply, to the ‘ MhrdhSvaaikta,’ 
and other mixed classes, as to the Kshatriya and the 
rest ; still those do not become sons to a Kshatriya, and 
tlie rest, on account of the indication, of direct order, 
in this text. “ Three wives in the direct order of the 
tribes, &c. 


80. Nor, is there any tautology in this sentence, ‘‘ of all, fee. /’ for 
The sentence part of the text : of all, &c.” by reciting a restric- 
•ofall, &c.’i3 per- tion, as to their own classes, in respect to the tribes, 

and those born in the direct order of the same, is per- 
tinent, in indicating, that, that does not apply to those, born in the 
inverse order. 


' Of all’ is used, 
to include those 
born in the direct 
orderof the tribes, 
who would not 
otherwise be in- 
cluded by the 
term ‘ all.* 

1 1 is not a n 
epithet of tribes. 


87. The expression ‘ of all’ implies in fact this. 
From the cogency in the specification of the word 
‘ tribes,’ the restriction to their own class, would apply 
to the tribes only : not to those, born in their direct 
order. To include these the word ‘all’ is used. Now, 
they are included, because they are regulated by^ the 
same rules, as the tribes. Nor is this term, an epithet 
of tribes ; for the conjunction ‘and’ would be insigni- 
ficant. 


88. And 

Conclusion, 
others, born in 


therefore, the restriction is, — ‘of the tribes, and those 
born in the direct order of the same, in [their own] 
classes only.’ ‘Not otherwise’ — meaning — n<jt amongst 
the inverse order of the tribes. 


ANNOTATIONS. 

85. On account of the indication of direct order in this text.] The text, of which 
the initial words only are cited, is the following of Yajnavalkya. “Three wives in the 
direct order of the tribes, two, and one, are, for a Br4hmana, Kshatriya and Vaipya 
respectively. For one born a ftidra, a woman of bis own tribe.” The argument of the 
author, here used, requires illustration. A son begotten by a man of superior tribe, on 
a woman of inferior tribe, is of his mother’s class, and technically called ‘anupurvaja* 
«nd ‘ anulomaja that is, — one of a mixed class, born in the direct order of the tribes. 
Such issue is of several descriptions. Kor instance, the Murdhivasikta or offspring of 
parents of the Br4hmana and Kshatriya tribes. Though considered however, as of his 
mother’s tribe, such son, may not be adopted by a Kshatriya. It is a maxim, that a 
man, must only affiliate, one of his own class, of whom he might have been the natural 
father* Now the Mdrdhavasikta, is born in the direct order of the tribes, being the 
issue of the union of a Brdbmana, with a female Kshatriya ; and not that of a Kshatriya, 

with a femalfi Brahmapa, which could not take place ; as it would be in the inverse 
order of the tribes. 
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89. But why should not this part, [commencing ‘ of all, i&Ci’J be 
Objection that considered, as^ an exception to the rule, as to propin- 


quity, inferred from the preceding passage [in § 2] ? 
Should it be replied, because, it would be repugnant to 
the text of Vasishtha ('*a person being about to adopt, 
&c.”) : the argument is wrong; for, the result, deduced, 
from that text, is, that, it is identical in its import 
with the passage [in question,] regarding BrShmanas. ‘ 


the part commenc- 
ing ^ of air may 
possibly be an 
exception to the 
preceding part. 


90. Such objection, if made, is inaccurate : for, were the passage 
Refuted question, such exception ; the rule, founded on ancient 

practice, which makes propinquity as recognized by 
popular acceptation and in holy writ, a condition, would be contradict- 
ed : no advantage would result : it would be repugnant to the context: 
and lastly were an exception, as to propinquity in the general, meant 
even, by this passage, the exception as toq)articular relationship, con- 
veyed in this part of the text, (‘ But a daughter’s son, and a sister’s 
son, &c.’) would be inconsistent. Therefore, the inter2)retation only, as 
given, is pertinent. 


The daughter’s 
son, and sister’s 
son, arc excepted, 
from the three 
lirst tribe<l)y the 
part *‘but a 
daughter’s son, 


91. This part of the text, but a daughter s son, 
&c.”) propounds an exception, as to those of the three 
lirst tribes, with respect to the daughter’s son, and sis- 
ter’s son, inferred from the mention of propinquity in 
the general. 


This construc- 
1 i o 11 elucidated- 
It is supfiorted to 
by the part sub- 
joiuedas a reason. 


92. Since, (the particle 'but,’ having an exclusive 
import,) a restriction ‘ by Qiidras only,’ is conveyed ; 
those of the three first tribes are excluded. On this 
point tlie author subjoins a reason: "For the three 
superior 


98. Since the filial relation of a sister’s son to one of the three 
first tribes, is not exhibited in any authority what- 
Conclusion. ever, the passage is relative only to ^ddras. This is 
the meaning of the whole. 


'Sistei’s son’ is 
used, in the rea- 
son, indefinitely : 
otherwise, that 
term, or daugh- 
ter’s son,’ in the 
preceding s e n- 
teiice would be 
unmeaning. 


94. The expression, ' a sister s son’ is of indefinite 
import, in the [part subjoined as a] reason; for, [other- 
wise] it would follow, that it were therein an unmean- 
ing term : or were it of definite import, one portion 
[of the preceding sentence, viz. ' A daughter’s son’] 
would he void of sense. 


ANNOTATIONS. 

94. It would follow that it were therein an unmeaning term.] Literally epithet ; 
for, in the original of the passage of ^aunaka, alluded to, the single derivative word 
‘ bh^gincyali’ (sister’s son,) may be construed as an epithet of ' Sutali’ (son) there occur- 
ring, The idiom of the English language requires that these terms should be disjoined 
in the translation ; that is, that ‘ Sutah’ should be construed by itself, as the predicate 
" the sentence. 
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An argnment 
used, to show that 
the daughter’s son 
and that of tho 
• i « f 0 r, refer to 

Yuartt?< 

tical with that, 
applied in a paral< 
lei case. 


95. The daughter’s sou, and that of the sister, 
i^i’efer to the Qhdra tribe : for, in no other authority, do 
they relate to those of the three first tribes ; an argu-*^ 
ment, the same as that, used in the question, as to 
drinking spirits, and so forth. Hence, it is not ac- 
curate that these two refer to those of the three first 
tribes. 


OHjection that, 
by a liternl con- 
struction, the sis- 
ter’s son, and not 
the daughter’s, is 
excepted to the 
three tribes. 

Overruled ; as 
the text would be 
split, and an 
option of the 
da u gh ter’s son, 
accrue to those 
tribes. 

98. Or thus. By the resti'iction to Qddras only, a prohibition 
The same op- of the daughter’s son, in respect to those of the three 

tion otherwise de- first tribes, would be established. And by the restric- 

tion that a sister’s son only may not be [adopted] 
by those of the three first tribes, a sanction of the daughter’s son 
would be obtained. Thus there would be an option. 

99. Besides, if [the two passages in question,] are to be construed 
If a literal mode with reference merely to tliefr verbal import, in the 

of construction be first passage, there would be either a restriction [as to 

object of adoption], or one in respect to the agent 
(parisank’hya). In what docs the one, and in what 
tion, fis" to The f^e other consist? ‘By (JJfidras, a daughter’s son and 
object nr agent, as a sister’s .son only [maybe adopted]’. — This is a re- 
here illustrated. striction [as to the object; required,] because [other- 
wise,] the daughter’s son, and the other, would be inferrible, from one 
portion [of the general text], — and every relative commencing with 
the brother’s son from another. ‘ By Qtidras only, a daughter’s son, 
and a sister’s son [may be adopted].’ This is a restriction in respect 
to the agent ; [which would be required,] as the daughter’s son, and 
the other might be inferred [as eligible], to the four tribes collectively. 


96. Next it may be alleged, that, both passages 
by being construed in a literal manner only, are de- 
monstrative of their several subjects, but not so by 
being construed from inference. Consequently, it is 
the sister’s son alone, that does not refer to the three 
tribes : not the daughter’s son. 

97. This is also wrong ; for a splitting of the 
text would result ; and an option to those of the three 
first tribes, in respect to the daughter’s son, follow ; 
since by being an uiiremote kinsman, he would be 
inferred [as eligible] and interdicted [as such] by the 
restriction to (Jtidras only. 


r ANNOTATIONS. 

96. In the question as to drinking spirits, and so forth.] The drinking spirits 
is declared lawful for (JJudras. But not so by any authorit.y, for those of the three first 
tribes. Therefore it is argued that these are meant to be excluded. 
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100. If restriction, as to the object of adoption, be meamt, then 
If the 6rst many there would be, a contravention of ’ the whole laW 

objections would ordaining the brother’s son and the rest, [as eligihlb 
result. for adoption] the word ' class’ in this passage (** of all, 

and the tribes likewise in [their own] classes only : and not otherwise”) 
as signifying the daughter’s son and the sister’s son, would he contract- 
ed in its import : and it would follow, where no daughter’s son, or 
^ister’s son existed, the affiliation of a son could not take place, 

101. But, supposing a restriction in respect to those who may 

So also agents, meant ; then, by the mere restriction to 

If the second. Qhdras only, the interdiction of the sons in question, 

the three first tribes, being conclusively established, it 
would follow tliat the passage commencing, for the three superior 
tribes, &c,”) as again prohibiting the same, were unmeaning. 


102. Therefore, by a construction deduced from inference only, is 

the interpretation of the two passages correct. And 
C' 0 n c In s 10 n, "ui x j.* 

that the mode of nioreover, a verbal construction lounaed on revealed 
construction, of law, is mote vexatious, than a construction deduced by 
the t wo passages, the help of inference, and grounded on reasoning : and 
IB quest ion, must revealed law, being taken [as the basis of the construc- 
finance revelations must be assumed. Now ratioci- 

nation being the ground- work, this would not be the 
case. Therefore, the apparent reason presenting itself, is the demonstra- 
tive means. 


103. Although there is another reading, — “ The daughter’s son, 
Another read- sister’s son, are declared to be sons of ^hdras”* : 


ing of I he first of 
tliese passages no- 
ticed : which 
equally admits of 
a restriction being 
meant. 


still, [both] are identical in their imyiort, since the 
passage, commencing, — For the three superior 
tribes, &:c.” — is introduced, to manifest, that a re- 
striction even, is intended, for obviating a doubt, 
whether, of ^udras only,” — or of ^ddras also,” — 
were meant. 


ANNOTATIONS. 

•4 

102. And moreover a verbal construction founded on revealed law, &c,] The, 
foUowine is offered as an illustration of this part. If the two passages in question, (viz. 
those which conclude the text of ^'aunaka) be construed verbally, they must be regarded 
as unconnected, and declaratory of distinct posit ions, which can only 1)6 considered true, 
by assuming them, to be founded on revealed law. And, as the passages are distinct, 
two revelations or passages of thst law must be assumed. In construing however, these 
passages liberally, by the help of inference, the author understands their import to be 
thus : ' A daughter’s son and a sister’s son are adopted by fudras only.’ For in nq 
authority are such sons mentioned as eligible to the three first tribes : as they are to, 
Qudras.’ Thus, without referring to revealed law, he understands the position in the 
first passage, demonstrated by an argument in the second ; and this seems, to be what 
he intends, when he says ; “ Therefore the apparent reason, &c. &C.’’ 


♦ Vide infra, gcc. V, § 18 , 
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104. Now, that a restriction is meant, thus [appears].^ Were 

IS thus restriction, in respect to the act of affiliation, 

intended! object of which, is the daughter’s son and sister’s 

son, the whole four tribes might be inferred, as the 
agents therein, [But] from the consequent restriction to ^ddras, it is 
established, that ^ of ^tidras only’ is meant. 

105. And accordingly, the term " sister’s son’ is inclusive even, 

The term “ sis daughter’s son also ; for, otherwise the restric- 

ter’s son” is in- tion, that tlie daughter’s son, and sister’s son refer to 

chisive, of the ^^dras, would not be attained : or if attained, an 

daughter’s son, option as to the daughter’s son, in respect to those of 

otherwise objec- three first tribes, would result ; as has been already 
tions would exist. - ^ 


conciling the con- 
struction of .the 
passages in ques- 
tion, from infer- 
ence, without in- 
volving what is 
objected in the 
last §, refuted. 


lOG. If this is the case, then, let the non-relation merely, of the 
A mode of re- sister’s son, to those of the three first tribes, be proved 

by the daughter’s son, and sister’s son, referring to 
Qlidras : should this be alleged, it would be wrong. 
For, as such position would be established, by this 
reason alone, — " from referring to QMras,’ — the men- 
tioning the daughter’s son, and sister’s son, would be 
unmeaning : and if a loose mode of expression must 
be assumed, the use of the term ' sister’s son’ only, 
without specific meaning, is less vexatious, than the use of both terms, 
in an indefinite import. Consequently, that only, which has been pro- 
pounded, is accurate. 

107. Q^kala has clearly laid down the above points: "Let one 
Atextof 9akala, of a regenerate tribe destitute of male issue, on. that 
cited, as confirm- account, adopted as a son, the offspring of a sapinda 
ing the doctrine relation particularly : or also next to him, one born 
advanced. same general family : if such exist not, let him 

adopt one born in another family : except a daughter’s son, a sister’s 
son and the son of the mother’s sister.” 


' ANNOTATIONS. 

106. If this is 'the case, then let, &c.] In an enlarged state, the following appears 
io be the objection, which the author here anticipates. If the two last passages of 
Qaunaka’s text, are to be construed only, from inference aud reasoning : and if the re- 
Btriction in respect to Cudras, would not be attained, unless tlie term ‘ sister’s son’ were 
inclusive of ‘ daughter’s son then, instead of the last of these passagjes, being con- 
sidered, as containing the reason or argument demonstrative of the position declared in 
the first, let the first be regarded as *the reason, establishing the position in the last : 
or, (in the words of the text,) let the non-relation &c.” In this case, the passages in 
<Juestion, would be still interpreted from inference, and what is objected in the preced- 
ing paragraph, would not apply. — The author anticipates, and refutes this mode of 
eluding, or retorting his arguments. 

106. The mentioning the daughter’s son, and sister’ son.] In the first of the two 
last passages of fa^naka’s text, that is, in that, which is here proposed to be assigned as 
unreason. 

107, One of a regenerate tribe.] That is of any tribe other than the ffidra* 
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m 


It appears from 
wliich, the term 
sister's sou is il- 
lustrative of the 
mother's sister’s 
sun also. 


108, By this it is clearly established, that the 
expression ‘ sister’s son’ [in the last sentence of ^anna- 
kas text §74], is illustrative of the daughter’s soni 
and mother’s sister’s son, and this is proper, for pro*- 
hibited connection is common to all three. To enlai'ge 
would ‘be useless. 


SECTION III. 

Ridej should one different by class be illegally adopted. 


1. It has been declared that, one different by class, must not 
be adopted : should tliis rule be transgressed, what 
would be the case ? In reply to this question, ^aunaka 
says ; If one of a different class, should however, in 
any instance, have been adopted as a son, he should 
not make him the participator of a share. This is the 
doctrine of Qaunaka.” 

2. The meaning is : — should one be adopted, 
according to form even, whose class is different, — 
being superior, or inferior, in respect to the adopter. 


■4VIV/11U yjj 1. » u 

be illegally adopt- 
ed, what is to be 
done, is shown by 
9aunaka. 

Import of tlie 
exprevSiion ^dif- 
ferent by class.’ 


8 . 


Exclusion, from participation in the whole estate, is implied, 
from the cogency of the term ‘ share’ ; [which intends,] 
iprm ‘Tharp ' ^ sliare of the estate’ : and on account of, — a text of 

K^ty^yana, which expresses, — ‘‘ But, if tliey be of a 
different class, they are entitled to food and raiment only,” — and a 
portion from Y^jhavalkya, commencing, “ amongst these, the next in 
order is heir, and presents funeral oblations, &c.” and ending “this law 
is propounded by me, in regard to sons, equal by class.” 


SECTION IV, 

The qualification of the jievson to he adoj^ted. — The gift of a son, undent* 
what circumstances and by whom proper. — The son of a twice mar-* 
Tied xooman, and slaves son specially referred to. 

1, Next, in reply to the question, as to the qualification of the per- 
gaunaka inti- be affiliated, Caunaka declares: “By no man, 

mates the de- having an only son (eka-putra), is the gift of a son, to 
scriptiouof per- be ever made. By a man having several sons (bahu- 
son,to be adopted, putra), such gift, is to be made, on account of diffi- 
culty (prayatnat^),” 


ANNOTATIONS. 

108. Tor prohibited connection, &c.] What is here meant is explained in SccL 
IV. § 18. 
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2. He, who has one son only, is ' eka-putra,’ or one having an 
His expression only son: by such a one, the gift of that son must 
‘eka-putra* ex- not be made: for a text of Vasishtha declares, “an 
plained. only no man 


3. Since, 

By prohibiting 
the gilt of au 
only bon, ^auiiaka 
bars also the rc- 
c^iviug such, in 
adoption as dt^- 
clared by Vasish- 


the word ^ gift,’ means the establishing another’s pro- 
perty after the previous extinction of one’s own : and 
another’s property cannot be established without 
his acceptance : the author (^aunaka) implies this also,' 
in his text in question. Therefore, a prohibition like- 
wise against acceptance is established by that very 
text. Accordingly Vasishtha: “an only son, let no 
man give or accept, &c. 


4. To this he subjoins a reason, “For, he is [destined] to con- 
Who, assigns a tinue tiie line of his ancestors.” His being intended for 
reason, from lineage, being thus ordained : in the gift of an only son, 
which, it is argu- the oSence of extinction of lineage is implied. jNow, 
, that, both the ji * • by both the giver and adopter also. 

ot an^ouiy °8ou^ - [reason in question,] is subjoined, after both 

incur an olfence. ' [verbs : viz. ' give* and " accept.’] 


Other texts, 
whicit prohii)it the 
gift of a sou, refer 
to the case, of au 
only son, not to 
where there are 
several. 


5. As for another text of recorded law, — “ In in- 
struction, the father is absolute over a son and sons’ 
wives : but not so with respect to the son, in sale and 
gift,” and the text of the Holy Saint : “ except a wife 
and a son, other things may be given — these texts 
regard the case of an only son. 


'Ever* used by 
^auiinka, indi- 
cates even, during 
a calamity : as in- 
timated by, 
Nc^irada, 

Whose text re- 
fers to an only 
son. 


6. ‘ Ever’] in a time of calamity : accordingly, 

Narada says : “ A deposit, a son, and a wife, the whole 
estate of a man, who has issue living ; the sages have 
declared unalienable, even by a man oppressed by 
grievous calamities : although the property be solely 
that of the man himself” This text also, regards an 
only son ; for it is declaratory of the same import aa 
the texts of (^aunaka and Vasishtha. 


paunaka re- 
solves a question, 
in declaring that 
a son is to be 
^iven, by ^one hav- 
mg several sons.' 


7. Next, the author replies to the question, — By 
whom is a son to be given ? ' By one having several 
sons.’ He who has several sons is ' bahu-putra,’ or 
one having several sons.' 


ANNOTATIONS. 

2. *Eka-putra,’ or one having an only son.] The compound, 'eka-putra’ is capable 
of being variously rendered ; The interpretation of the author restricts it to the sense 
in which it is here used. 

i 

7. By whom is a son to be given?] This is one of the topics specified in the 
commencement of the work. 
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8. By no man having an only son.” From tliis prohibition/ the 
By which the* one having two sons, being inferrible : this part 

■ ■ of the text By one, having several sons is sulb- 

joined, to prohibit the same, by one having two sons 
also. For, the speech of Qfintanu, to Bhishma, ex^ 
presses: ‘*He who has only one son, is considered by me, 
an one destitute of male issue, oh I descendant of Kuru. 
One, who has only one eye is os one destitute of both : 
should his only eye be lost, he is absolutely blind.” 


gift of onr of two 
sons, (which might 
otherwise be in- 
ferred) is prohibit- 
ed; and this is sup- 
ported by an ex- 
tract from the 
Bhtirata. 


The masculine 
gender, being 
used, a w o ra a u 
must not give a 
son, as declared 
also by Vasishfha. 


9. By a man having several sons.” Since, the 
masculine gender is here used, the gift of a son, by a 
woman, is prohibited. Accordingly, Vasishtha says : 
“ Let not a woman either give or accept a son — and 
[her] independency is not ordained. 


10. With the husband’s assent, a woman also is 
competent. Accordingly, Vasishtha adds; ‘'unless 
with the assent of her husband.” 

11. “Whom, his mother, or his father, gives (dadyat)*” — “his 

Two passages mother or father give (dadyiltam^’f As, for what is 

seemingly imply- contained in these passages, as intimating the equality 

ing, the equality of of the father and mother; that is merely, with refer- 

tbe wife, consis- assent of the husband, 

teufly explained. 


She may with 
her husband’s 
assent. 

As authorised 
by Vasishtha. 


12. It must not be argued that thus the gift of her son by a 
In a reason of widow, though during a season of calamity, could not 
dhlamity, the wi- take place, on account of the impossibility of the 
dow, though the assent of her husband ; analogous [to her incapacity] 
assent of her hus- referring to the instance recorded 


ANNOTATIONS. 

9. And [her] independence is not ordained.] In rendering this passage from a 
variety of readings, which occur, and constructions, which might be adopted, those 
which appeared to agree best with the context, have been selected. — Two or three 
manuscripts referred to, concur in reading ' nairapeksha-sravanach-cha.’ This however, 
is not so easily rendered with general consmtence, as the reading of the third manuscript, 
which has been adopted ; viz. ‘ naivapcksh’ asravanfi.ch-cha. To the former of these read- 
ings, the printed copy adds iti-bhava. This confirms as proper the construction of the 
sentence with what precedes, rather than what follows it ; though thereby an inaccui* 
racy of style (by no means however to him uncommon ) must be imputed to the author. 
If the first of the readings noticed be pceferied, the translation must be thus : '‘And 
[besides in the text of yaunaka, in question, the man] is mentioned independently of 
and without reference to his wife.” 

12. Instance recorded of Gdlava.] The translator has not yet succeeded, in dis- 
covering the circumstances here alluded to ; indeed the terms of the original, ‘ GAiaviya- 
linga,* might equally be understood, as signifying an instance recorded by Galava, Jt 
should be observed, that the printed copy reads ‘m4naviya-linga,’ which may be ren- 
dered ' the text of Manu’ : and if this reading be correct, that cited in § 11 and § 19 

* Part of a text of Yajfiavalkya, 2, 152t t ^ ^o^Lt of Mann, 9. 168. 
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bfoid^ is i^pssi* of GlUava^ sueh gift may be inferred as legal, and the 

ble, maj give her singular number, indicating independanc of another, 
son: as opnarmed . ® 

a case in point. 

18, The husband, singly even and independent of his wife, is 
The husband <Jompetent to give a son : for in the two passages cited 
may give his fon, (in § J 1) the mther is nsentioned singly and unasso- 
indepejidentofthe ciated with the mother, and there is this reason of 
•wife: argued horn Ban dhSyana found : "From the predominance of the 
passage, Cited lu yirije seed, sons are regarded even, as not produced of 

^ Of Baudhayana. the womb.” In the Bhdrata also, [a reason is found.] 
The Bh&rata. “ The mother, is the fosterer : the son is of the father : 
Afid Vedas. he is [as it were] that very person, by whom produce.*' 
A passage of revealed law, is likewise [confirmatory]. His-self is 
truly born a son.’* 


— - 

last of the pas- 
sages, cited (in § 
11) that, the pow- 
er to give, of both 
united, is princi- 
pal: as may be 
argued from pas- 
sages of Vasish- 
^ha and Baudha* 
yana. 


14. And, from the intimation of the agency of 
both together, by the verb ' give’ in the dual in Manu’s 
text, the competency of both united is principal. Ac- 
cordingly Vasishtha says : Man, produced from virile 
seed and uterine blood, proceeds from his father and 
mother, as an effect from it’s cause, therefore, his father 
and mother have power, to give, to sell, or to abandon 
their sons.” BaudbSyana also. For, the connection 
to the father and mother, is equal,” 


15. Conformably, in this passage, the mother or father given”) 
•'The mother or intending, — from her dependance on the assent 


of her husband, the inferiority of the mother [as tlie 
agent, in the gift of a son] ; — the mediocrity of the 
husband, on acount of his independance of the wife; — 
and the pre-eminence of both united, from their being 
equally parents, — propounds each position in order last, 
according as he prefers it, to that preceding. 


father give.” In 
this part of his 
tdxt,(§ 11), Manu 
propounds three 
posit ipns. 


16. It must not be argued that this is merely a single sentence, 

Obiection re- account of the only verb being used in the dual 
fttlcd. number : for the disjunction in the middle [by the 

particle, ' or’] would be inoonsistent. Therefore the 
passage in question comprises three positions. 


AI^ NOTATIONS. 

wherein the expression * during distress’ occurs, is alluded to. Three distinct copies 
referred to by the translator, concur in the reading adopted by hitti : for which reason 
he regards the other as a substitution, made by some papdit, to obviate the difficulty on 
tim reading adopted. 

The singular number, indicating independance of another is used.] In the passages 
^oted In § 11, ^mother' is mentioned in the singular number, and (as it were,) mdenen* 
(umt of the father. 

14. Therefore his father and mother, ftc.] In the original, the compound of con- 
junction ** M4lipitajau” occurs, indicating the aseooiation ^ the father, and mother. 



The text of 
TijUaTalk jii» is 
oooflrmatorj- 

In pannaka’s 
text (§2) *on ao- 
caunt of difficul- 
ty* ; is assigned 
as the reason- 
Explanation of 
the term. 


17. Accordingly, the chief of saints, in this pas-^ 
sagCf whom his mother or his father gives,** has 

the verb in the singular number even, thou^ 
to each [nominative case.] 

18, On the subject proposed, the author 
naka] assigns a reason, — " on account of difficulty 
(prayatnatas).*’ That time in which there is great 
trouble is [a time of] difficulty, that is, a season of 
calamity. 


Conclusion, that 
the gift of a son, 
must be only made, 
during distress 
as declared by 
Kkt y ^yana. 
Whose text al- 
ludes, to sons, 
and wives. 

Manu also. 

In the gift of a 
son, during no 
distress, a sin is 
incurred. 


19. Hence, the meaning is this ; — a gift of a son, 
is to be made in a time of calamity only : not other- 
wise. Thus KStyiyana says : " But during a season 
of distress, the gift or sale even, may be made ; other- 
wise he must not attempt the same. This is the in- 
junction of the holy institutes.”* From the context, 
— “ of sons and wives,” is understood. Manu also : 

Whom his mother or father give during distress, con-* 
firming the gift with water.” 

20. ‘‘During distress.”] In a famine, and so 
forth : should the gift be made, no distress existing, the 
giver commits a sin, on account of the prohibition, 
“ otherwise he must not attempt the same.” 


Other construc- 
tion of paunaka's 
term ‘difficulty* 
noticed. 

Confirmed by a 
passage of Atri. 

And an inter- 
pretation by Apar- 
arka, and the 
Cbandrika. 


21. Or, the term ‘ prayatnatas* may signify — ‘ on 
account of difficulty of the adopter.' During distress ; 
that is, — when destitute of male issue : on account of 
the text of Atii, commencing, — “ By a man destitute 
of a son only, must, a substitute for the same, always 
be adopted &c.”"f* : and it is thus interpreted,, even by 
Apararka, and in the ChandrikA I “ ‘ During distress^ 
-—that is, — the adopter having no son ” 


22. Another special rule, is propounded, in the Kalika-pui'Sijia. 

Another speci- “ Sons given, and the rest though sprung from seed 
alrulein the KAli- of another, yet being duly initiated under his own family 
ka-purd^a. name, become sons. Q Lord of the earth, a son having 

been initiated under the family name of his father, unto the ceremony 
of tonsure inclusive, does not become the son of another man (anyatas). 
The ceremony of tonsure and other rites (Chud^dya) of initiation, being 
indeed performed, under his own family name, sons ^ven, and the rest 
may be considered as issue : else, they are termed ^aves. After their 
fifth year, 0 King, sons, given, and the rest are not sons. [But] having 


ANNOTATIONS. 

• 22. Another special rule, is propounded in the Kalika-pnrAna.] Thi« Msage from 

the Khlika-pur^pa down to ‘ sacrifice for male issue,’ is inserted in the following 
by Mr. Colebrooke, in his translation of the MitaksharA ou inheritanee, Cbap. L Beet. 
X£. { 13. — Eaghunandana in the Udvaha-iatva, has quoted a passage from 


^ * Before cited with a variation in the reading *. ▼. Sect 1. J-8. 
t V. Sttpra Note to Sect, 1 ^ 63i J Y* Supra Sect, 1 f 7^ 




taken a boy five years old, the adopter should first perform the sacrifice 
for male issue. But, the son of a twice-married woman, immediately on 
being bom, he should duly take as a son. Having performed positively 
(vai) for such, immediately on being born, the burnt sacrifice for the 
son of a twice-married woman, the man should complete every initia- 
tory rite, the ceremony for a male born fjStakarma) and the rest. The 
burnt sacrifice for the son of a twice-married woman, being completed, 
from these (tatas) a son of that description, is filially related.” 

23. The meaning is, — although sprung from the seed of another, 

Exposition o f ^^d the rest, when ‘ duly initiated under 

ike import of the family name,’ (that is, by the adopter, accord- 

passage in the ex- ing to the form prescribed by his own code, under the 
tract commejjcing family name of himself,) into the different rites, com- 

mencing with that for a male bom, then become sons 
of the adoptive parent, not otherwise, 

ANNOTATIONS. 

Kalika-purJna, which with the text of Vasisbtha* constitutes the ground work of the 
law of adoption, as received bj his followers. They construe the passage, as an unquali. 
fied prohibition of the adoption of a youth or child, whose age exceeas five years, and 
especially one whose initiation is advanced beyond the ceremony of tonsure. This is 
not admitted, as a rigid maxim by writers in other schools of law ; and the authenticity 
of the passage itself, is contested bv some, and particularly by the author of the Vya- 
vah^ra-mayfikha, who observes truly, that it is wanting in many copies of the KA,lika- 
7 >urana, others, allowing the text to be genuine, explain it, in a sense more consonant 
tio the general practice, which permits the adoption of a relation, if not, of a stranger 
more advanced both in age and in progress of initiation. The following version of the 
passage conforms with the interpretation of it given by Kanda Pandita, in the Dattaka- 

23. The different rites commencing with that for a male born.] These are Speci- 
fied, in the following note of Mr. Colehrooke, in his translation of the Digest, on text 
134, Chap, 111, Book 5 : “By these eight ceremonies 1 understand. Isi, Jitakarma; 
a ceremony ordained, on the birth of a male, before the section of the navel string, and 
which consists in making him taste clarified butter, out of a golden spoon. 2d, INcima- 
karapa ; ceremony on giving a name, performed on the tenth day after birth ; or on the 
eleventh, twelfth or even the hundred and first day. 3d, Nishkramapa ; carrying the 
child out of the house to see the moon, on the third lunar day of the third light fortnight 
from his birth ; or to see the sun in the third or fourth month. 4th, Annapr4<;ana; feed- 
ing the child with rice, in the sixth or eighth month, or when he has cut teeth. 6th, 
Chulakarnpa ; ihe ceremony of tonsure, performed in the second or third year afier 
birth. 6ih, Upanayaua ; investiture with the marks of the class, performed in the 
eighth year from the conception of a Brdhmana ; but it may be anticipated in the fifth, 
or be delayed to the sixteenth year. 7th, S^vitrl ; ceremony of investiture hallowed by 
the Gayatrl, which must not be delayed for a Brahmapn, beyond the sixteenth year ; it 
should be performed in the fourth day after the first investjture. 8th, Samavarttana 
ceremony on the return of the student from his preceptor’s house. The whole number 
or ceremonies, called Sanskara, as expiating the sinful taint contracted in the mother’s 
womb, and as effecting regeneration, in other words, as perfecting ihe class of a twice- 
born miMx are ten To the eight ceremonies now enumerated, must be therelore added 
the ceremony which precedes conception (GarkhAdhatia,) and marriage, which is the 
last of these sacraments, liituals cont ain oth^r ceremonies, two of which are mentioned 
the text and in the preceding note, but these are not assential.” — Allusion is made 
to ihe punsavana or ceremony to obtain male issue^ performed at the expiration of the 
third months of pregnancy, and the Simantonnay ana performed in the 4tl), 6th, or 8th 
tnonihs of the first pregnancy. This rite consists in combing the wife's tresses and 
need onlv be performed once. 

^ Yaskhlha I, 7.-«the same cited hi this work in Sect. v. i 




IV. 


24. Vasishtha declares and a given son, even spmng from 

one following a different branch of the Vedas, being 
Confirmed by initiated {by the adopter], under hiS own fiimily hanie, 
vosisbjha. according to the form prescribed in his own branch of 

the Vedas, is a follower of the same branch.” 


25. The 

' Import of the 
term ‘rest/ shewn 
by reference to a 
part in 
■purdija. 
directs 
that on failure of 
each preceding, 
the son next in 
order, successive- 
ly shall be^iiivest- 
ed with filial right. 

Certain excep- 
tions in tlie^case 
of empire. 


son given, and the rest.” By the term " rest,” here 
used, the son made, and the others, are included ; on 
account of this part which preceded [in the Kdlika- 
purSna.] The legitimate son, the son of the wife, the 
son given, the son made, the son of concealed birth, 
and the son rejected, take shares of the heritage. The 
son of an unmarried girl, the son of a pregnant bride, 
the son bought, the son by a twice-married woma©, 
the son self-given, and the slave’s son ; these six are 
contemptible as sons : on failure of the first in order 
respectively, let him invest the next with filial rights. 
But let him not appoint lo the empire, the son of a 
twice-married woman, nor a son self-given, nor one 
born of a female slave.” 


26. The non-appointment to empire of the son of the twice- 
To which, those married woman, and the other two, which is directed 
excepted,uuderiio in the latter part of this quotation, holds, even on 
circumstaucescau default of any other son besides the legitimate son. 
succeed. of the passage is subjoined as an excep- 

tion to the preceding part, on failure of the first would be respect- 
tively, fee.”) and their non-succession to the empire, should a legitimate 
1'heir non-suc- exist, was declared in this preceding passsage. — 

cession was before legitimate son existing, let not the king invest in 

generally declared the empire, the wife’s son, and the rest : [nor] cause 
ill a part preced- completed [through such sons] the solemnities 

for his forefathers.” 


27. The meaning is, — A legitimate son existing, let him not 

Which is ex- empire the son of the vdfe, and the rest: 

plained. ‘[nor] cause to be completed,’ — that is, nor cause to be 

performed [by such inferior sons] the ‘ solemnities,’ 
meaning the funeral repast and other rites, in honour of his forefathers. 

Though the 28. Under the family name (gotrena).”] Al- 
specificationofthe though, it is not ordained, that the family name is 

cllrectly^ made*^in immediately instrumental in the ceremony, for a male 
tbeJAtakarmaand born, and others ; still since, in the v.rddhi-9riddha, 
other rites, it is in a component essential of those ceremonies, use of the 
their component family name, is made ; it applies also, to what is prin- 

9rlddha ^ cipal, [viz. those ceremonies themselves]. But in the 


ANNOTATIONS. 

28. Still since, in the vrddhi-cjraddba.] This is a ceremonial, performed on the 
occasion of every initiation, to secure prosperity to the individual. — It consists, in 
offering to the manes of three sets of three ancestors, oblations of rice, &c. &c. — The 
first set comprises, the mother, the paternal grandmother, and great-grandmother— 
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Bvt it isdireet- tonsure and the rest, it is used directly ; for a 

l7raade,iiit;^ixr« text expresses : “ The coronal locks of the boy, must 
aiui other rites, be made witii the enunciation of his patriarchal tiibe.” 


Filial relation 
proceeds from in- 
itiatory rites : 
which are afElrina- 
tively, and nega- 
tively abewn, in 
theextraoiiu § 22. 


29. It is declared that filial relation proceeds 
from initiatory rites : these, [as applicable to different 
cases,] the author propounds affirmatively and nega- 
tively — “ a son having been initiated, under the family 
name of his father, &;c. &c.'* 


30. That son, who is initiated under the family name of his 
Exposition o f natural father, unto the ceremony of tonsure, that is 
the passage allud- in rites ending with that of tonsure, does not become 
to. the son of another man — ‘ anyatas’ must be rendered, 

in the sense of the regular genitive, ' anyasya* (' of another.’) 


31. In respect to the passage in question, there is this reconcilia- 
Apparent con- fion. — It must certainly be affirmed, that, what is 
tradiction in the there declared, that, one on whom the ceremony of 
extract alluded to, tonsure is completed, becomes not the son of the 
reconcile . adopter, refers to the state, as son not in common ; 

otherwise by this part, — Having taken a. child of five years, &c.” the 
propounding one even, whose ceremony of tonsure has been completed, 
to be son of the adopter, would be contradicted. That this passage 
necessarily regards a child on whom the ceremony of tonsure has been 
performed, will be made clear (v. § 48). 

Conclusion, 32. Hence, if one who has been initiated in the 
that if one initiat- ditferent rites down to tonsure be adopted, he becomes 

hradoDted* fathers : for he is initiated under both 

L is the son of family names ; and that the effect^^j^f this is his con- 
two fathers. nection to both families, will be de(jaer 'd in the sequel* 


ANNOTATIONS. 


The second, the father, paternal grandfather and great-grandfather. — The^f^hird, the 
maternal grandfather, great-grandfather, and great-great-grandfather. It ar^ of these 
should not. be dead : the next nearest deceased ancestor, whose relation is ^Spalogous 
is substituted. 


29. These the author propounds affirmatively and negatively.] Difficulty occurs 
in explaining, and translating, the intent of the author, in this part, consistently with 
bis deborate and abstruse commentary. The following illustration is offered with 
diffidence. In the extract from the KAliksjpurfina, there is this passage, ** A son haying 
been initiated, under the family name of his father, unto the ceremony of tonsure 
inclusive, does not become the son of another man.” By this the author implies nega*- 
tively, that ri^es ending with tonsure, are the cause of filial relation to the adoptive 
fether ; and this has reference, to what the author regards, as the most preferable adop- 
tion — viz., that of a boy wholly uninitiated, and consequently recently born. Tlic 
ceremony of tonsure and other rites of initiation, being indeed performed under his own 
family name, sons, given, and the rest may be considered as issue,”— By this sentence, 
the author declares affirmatively, that tonsure and the rites following, are the cause, of 
filial relation, and this must be regarded, aa apphoable to the case^ provided for in $ 35, 
that, where a boy wholly uninitiated is not procurable. 

“l.-.U- ■- " j _ i i i . r_r ;,-- jim ■ i i i i' - i ■ 1 itm . ' i . . p.-ij. .TM J-T .^r 1 r . X* 
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Dedocttonythat 


SS. Thus, the different initiatory oeremdnies^ 
a male bom, down to tonsure iiicluflive, w^ 


the cause of filiation 
adoption of one wholly uninitiated. 


in the case of the 


word * inclusive* 
subjoined to the 
s * unto ton- 
sure.’ 


.U'CJ JUi.t>»U- 

Bive, are the cause 
df filial relation. 

34. Achfidam (‘ unto the ceremony of tonsure’) might have been 
The use of the [^y itseli^. The subjunction of the term ' inclu- 

sive’ (anta) is for the sake of authorizing, the affiliation 
of one whose coronal locks have not been made ac- 
cording to the form of his patriarchal tribe. For, the 
principal rites, not being completed, he is capable of 
becoming a son, and the part, commencing — The ceremony of tonsure 
and other rites of initiation, &;c. &c.,”) is about to be explained. 

The part, the 35. How is the case, should a boy, on whom the 
ceremony of ton- rites, commencing with that for a male bom, have not 

with reference to performed, not be procurable ? Anticipating this 

the case, where question, the author adds — the ceremony of tonsure 
one uninitiated in and other rites of initiation, &c.” 
preceding rites, 
may not be pro- 
curable. 


36, When indeed, the rites of initiation, commencing with that 
Exposit ion of of tonsure, are performed under his own family name, — 
the part in ques- that is — under the family name of the adopter, (the 

particle 'vai’ (indeed) having an exclusive import) : 
then, only can sons given, and the rest be considered as issue, else they 
are termed slaves. 


37. The complex phrase ‘'chddSdya” signifies those rites, of 
Import of the which tonsure is first; but not rites antecedent to 
phrase * chudadja’ tonsure. For, with reference to what preceded, tauto- 
restricted. logy would result. 


Conclusion that 
one initiated in 
every rite preced- 
ing, tonsure may 
be adopted. 

But, that, as an 
object of adoption, 
one wholly unini- 
tiated is principal, 
and one initiated 
as far as tonsure 
exclusive, is se- 
condary. 


38. Therefore, even should the ceremonies com- 
mencing with that after birth and ending with that 
of ‘ annapra 9 ana’ or feeding with rice, have been per- 
formed under the family name of the natural father, 
there is no repugnancy [in the adoption]; and thus it 
is established, that the child, on whom the ceremon'' 
for a male bom and the rest, have not been perform 
is principal [as the object of adoption] ; and one, on 
whom the rite of tonsure has not been performed, [but 
the other previous rites have,] is secondary. 


ANNOTATIONS. 

37. The complex phrase^ ‘ chudddya,* &c.] This compound term, might admit at 
either iuterpretatiou. 

Tautology would result ] The same position as that contained in the first sentence 
of tile extract, would be declared.— This has been explained by the author, as referring 
to the adoption of one wholly uninitiated and consequently just bom. In which cascj 
the whole initiatory rites precedmg tonsure, are to be performed by the adopter* 
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By The rest** 39. Sons given, and the rest.] By the term 'rest’ 
the soft made, and axe included, toe son made, and the others, as has in 

iiMslndedf whose 

filial relation is ceremonies also: not merely by adoption: for, that 
from initiatory would defeat the opposite alternative subjoined "else 
rites also. they are termed slaves.” 


40. ' Else’]. The meaning is, should the ceremony of tonsure, 
Import of the performed [by the adopter], or 

word ‘ else* occur- should one be adopted, on whom the ceremony of 
rins^ in the pas- tonsure and other rites have been performed ; a servile 
sago alluded to. state ensues, not that of a son* 


Genefal conclu- 
sion, that one un- 
initiated should 
be adopted. 


41. Since, that filial state, is produced from 
ceremonies ; in the same manner as the being a sacri- 
ficial post and so forth ; it is established, that one 
uninitiated is to be adopted. 


A limited pe- “^2. A limited period for adoption being neces-* 

riod necessary and sary, the author adds " after their ^th year, &:c.” 
propounded to be 
the fifth ;year. 


. 43. One, 

After which one, 
though uninitiat- 
ed, is not to be 
adopted. 

Reason, why the 
position that the 
five first years are 
the season for 
adoption, is pro- 
|)ounded negati ve- 


though uninitiated, is not to be adopted after the fifth 
year : for, the time having gone by, he cannot become 
a son. By this it is declared, that the five [first] years 
only, are the season for adoption. Now, the propound- 
ing this position negatively is for the purpose of shew- 
ing that an age beyond five years, is not even a second- 
ary season : for, otherwise by the rule, (“ every season 
ulterior to the appropriate season, is pronounced 
secondary”) it would follow, that any time, beyond 
the fifth year, were secondary. 


44. And, therefore, as by this passage (" commencing from birth. 
Term ^fonsnre* third year &c.”) the third year, is the princi- 

in the extract § 22 season for its performance : and since, year is 

iuteuds the third mentioned in the conclusion (“ after the fifth year &c.”) 
year. it follows, that in the extract in question, the word 

'tonsure,’ is meant to signify the third year. For, otherwise the con- 
sequence would be, that, where the ceremony of tonsure, took place at 
ihe same time, with the investiture of the characteristic cord, at his 
eighth year ; one on whom the ceremony of tonsure had not been per- 
formed, might be adopted. Nor would, what was meant thus result : 
for, it would be at varience with the part commencing "after the fifth 
year, &:c.” 


^ ANNOTATIONS. 

41. Sacrificial post and so forth.] The post and oilier implements, necessary for 
a sacrifice ari conaecrated by tbe performance of ceremonies, and thus are qualified for 
the pui;po8€, 
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45. Hence, it is established, that the term ‘ tou- 
Conclaswn, tUat sure,* in the passage, — unto tonsure inclusive’^ — in- 

is ^the OTi- third year, [limits] the proper season : 

mary season, and that, beyond the third year, to the fifth, is the secon- 
beyond that till dary season : but that after that, no time is even secon- 
tue fifth, the dary [for the adoption of one initiated in rites pre- 
secondary. ceding tonsure, but not in that rite]. 

46. ' Are not sons/] By this, it is intimated, that though filial 
Deduction from relation be not produced, yet tonsure and other rites 

the phrase ‘are of initiation maybe completed; for the time for the 
not sous.’ performance of these respectively, yet exists : still, 

however, they are only slaves, for filial relation is wanting ; and this 
is the third cause of a servile state. 

47. Let not wives and sons, being unwilling, undergo sale, nor 

even gift.” As for the prohibition in this text, of 
A text of K4t- KStyd.yana, against the gift and so forth. Of persons 

mmoreUtive unwilling, that even, must be interpreted as forbid- 
passage of Sarvaj- ding, the gift of a boy of five years only : not of one 
xiya on Manu, older. — And: — “ one discriminating, not a minor.” As 
from which the for, what is thus interpreted by Sarvajhya, adverting 

feveS^fy'^orone reading,— (“ discriminating good and evil”) in 

beyond fche 6th “ whom a man takes being alike, &c.”*: that 

, year, are inferrible, must be explained thus — ‘a boy of five years only, 
explained as re- discriminating by the faculty of reason : but not a 
ferriug to a child, minor [generally].’ The meaning is, “ he should not 
of t at age. take [any] one, coming within, this definition, — a 

minor (bfila) is till the sixteenth year/ 

48. Then, if there be none uninitiated [unto ton- 
Purpose and im- inclusive], what is to be done ? In reply to this, 

agf* braving tafcen^ author adds, — “ having taken, &c.” The meaning 

&c.’ in the extract is, — having taken a boy five years old, initiated in rites 
22. ending witli tonsure. 

ANNOTATIONS. 

46. And this is the third cause of a servile state]. The other two causes arc 
indicated in ^ 40, 

47. As for the prohibition in this text, &c.] Prom the text in queslion, the 
possibility of the gift of a son, however old, is inferrible, the author aceordingly, to 
recoucile it with the doctrine, that the adoption is not to take place, after the fifth year, 
interprets, (though unsatisfactorily,) that, the text regards the gift of a child ot that 
age : there being no ground to presume, the gift of one older. 

As for what is thus interpreted, by Sarvajfiya, &c.] The text alluded to, as interpreted, 
is one 6f Manu, describing the son made, or adopted~the expression, ‘‘discriminat- 
ing good and evil,” there occurring, is an epithet of the object of adoption. — If this phrase, 
aslilie interpretation by Sarvajfiya, might imply, signify, one passed the years of minority: 
the rule, excluding from adoption, one of six years old, and upwards, would be contra- 
dicted : accordingly, the author restricts the passage of Sarvajfiya, as intending, one of 
five years, capabk of discrimination, not any minor in the general sense of the term. 


* Manu, 9, 169, 
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The passaf^e, 
“the adopter 
should first per- 
form a sacrifice 
for male issue” 
why subjoined. 


49* But how can such he adopted, since he is 
declared to be a slave ? Anticipating this objection, 
the author subjoins, — '‘The adopter should first per- 
form the sacrifice for male issue.*^ The objection is 
thus reconciled. 


50. " He who is desirous of issue should offer to Agni, parent of 

male oflTspring, an oblation of kneaded rice, roasted on 
eight potsherds ; and to Indra, father of male issue, a 
similar oblation of rice, roasted on eleven potsherds. 
Fire grants him progeny, Indra renders it old.” In 
this passage [of the Vedas] sacrifice is declared as a 
cause productive of offspring. 


A passage from 
the Vedas cited, 
by which such 
sacrifice *is shewn 
to be productive 
of offspring. 


51. Hence, in the case where the offspring is not born, its pro- 
Deduction, that duction is the effect to be produced : but where off- 
where one initiat- spring already born is adopted, it is implied, that, in 
be adopted, the that case, since the birth has taken place, the filial 
effect of the sacri- p^lation, is the effect to be produced ; for otherwise, the 

relafion^'is^the re- Precept proposed would not be accomplished. Now, 
movd of the ser- this relation cannot subsist, without the removal of 
▼iie state. the servile state : therefore the removal of that also 

[by the sacrifice,] must of necessity be admitted : otherwise, were [the 
sacrifice] productive of filial relation only, it would take place in any 
mere adoption of a son; and if [it be argued that] there, it is not re-^ 
quired, since the filial relation is produced from initiatory rites only ; 
then, the same is the case, in the instance proposed: for, those rites are 
here inferred from the term ‘ first and it is declared in the sequel ; 

" The man should complete every initiatory rite, the ceremony for a 
male bom and the rest.” 


Whence it ia 
concluded, that 
one though initia- 
ted may be adopt- 
ed. 


52. Therefore, since filial relation, preceded by 
the removal of the state of slave, which had been occa- 
sioned by previous initiation, is produced by a sacrifice 
for male issue ; it is established, that one though initi- 
ated [unto tonsure inclusive,] may be adopted. 


53. If this is the case, then the passage should only recite, — 

Ob'ectio obvia ' Having taken one initiated [unto tonsure inclusive].” 
ted.^^° ^ What occasion is there, to use the expression, “a boy 

five years old ? ” — Should this be objected, it is errone- 
ous ; for, the passage intends this restriction — ‘ a boy five years old only 


ANNOTATIONS. 

61. The precept proposed.] That is the one, enjoining the production of a son. 

' rites are inferred from the term ' first.’] By the use of the word ‘ fixst^ in the 

passage ; “The adopter should first perform the sacrifice, for male issue,” -- the perfor- 
Qumce of rites, subsequent thereto, is implied, and initiatory rites are meant, as subse- 
quently shewn. 

53. For the sake of securing an investiture of the characteristic thread, &c.] The 
Vedas, or holy scripture must not be studied, till this ceremony has been completed ; 
the fi^h year, is the proper season, for learning the letters: therefore to secure an 
inyestiture of the characteristic thread, such as may be productiye of holiness, resulting 
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[i. e., under six]* ; and the restriction, is for the sake of securing, an 
investiture of the characteristic thread, conductive to the holiness, re- 
sulting from the study of scripture, which is preceded by the previous 
acquisition of letters. 

•s 

54. And it must not be argued, that this restriction is established 
Further argu- preceding sentence : for, this from its limiting 

meut of oppoaeiit the period, for [the adoption,] of one, whose initiation 
refuted. [as mr as tonsure inclusive,] has not been performed, 

is received, as not intending the meaning in question. 

Import of the 55. 'First*, — that is, previous to initiatory rites 

term ‘ first.’ being performed. 


5G. But it is asked, why is it not meant, — "previous to the sacri*^ 
. . . , . lice for adoption? ** Because, the past participle " hav- 

•' mg taken being used, an antecedent time lor the act 

of adoption, including all its essentials, is inferred : and 
the previous initiatory rites, being annulled by the sacrifice for male 
issue, the performance of other rites is absolutely necessary. 


The passage; 57. " After their fifth year, sons given, and the 

‘^But the son of a sons.’* In respect to this previous position, 

author subjoins an exception ; " But the son of a 
joined as an ex,- twice-mamed woman, «Sic. 
ception. 


58. "A child begotten on a woman, whose [first] marriage had 
Definition of the not been consummated, or on one, who had been de- 
of a twice- flowered [before marriage], is called the son of a twice- 
married womau. married woman.* By this definition, one born on a 
twice-married woman, of any of the seven descriptions, is included. 


son 


ANNOTATIONS. 

from the study of scripture, it is necessary that the adoption should be- restricted to 
one of live years. * 

54. The meaning in question.] A boy five years old, or one, the sixth year from 
whose birth, has commenced. 

57. The author subjoins an exception.] By the first sentence, (" after Iheir fifth 
year, &c.) it is implied, that sons given^ and the rest within their fifth year by adoption, 
acquire filial relation. — By the expression sons given, and the rest, the son ot the twice- 
married woman, is included.— To except such description of son, from the operation of 
the rule mentioned, the author supposes the subsequent passage, (" But the sou of a 
twice-married woman, &c.”) to be subjoined. — By this, the adoption of such son, is res- 
tricted to the time of birth. 

68. A twice-married woman of any of the seven descriptions.] These are speci- 
fied in a text of N^rada, cited in the M’itakshara, in the chapter on granting loans. — 
’Tliey are the following : — 1. The re-married damsel, whose first marriage had not been 
consummated. — 2: A woman who having been guilty of incontinence, is given in marri- 
age to another husband, by relatives apprehensive of legal penalties.— 3. One given in 
marriage by kinsmen to a sapinda relation of her first hufliand, no brothers of the same 
existing. — 4. One who daring lier husband’s life co-habits with another. — 5. Such a* one 
who subsequently returns to her husband, — 6- The widow who after her husband’s death, 


^ Yajiiavtilkya. 
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Explanation of 
• immediately on 
being bora.* 


59. ‘ I immediately on being bom’] that is, as soon 
as produced: hence the time of birth only, is meant, no 
oUier. 


Import of the 
term *duly take.* 


60. Duly take] that is adopt according to the 
rules of adoption. 


01. But, for one just bom, is not the ceremony for a male born, 
Ohiprtinn fthvJ. J^lon® proper, on account of this rule, — “Before others 

have touched the new born boy, &c/’ Therefore, how 
can it be said : “ immediately on being born, he should 
duly take as a son.? ’’ Excellent I for then, one unadopted, not having 
filial relation to the man himself, initiatory rites could not be perform- 
ed: for, a text expresses, — “ Let the father initiate his olvn sons, &c.” 

62. Neither can it be said, that paternal right proceeds alone. 
Further ar^u- from the relation, as natural father : for, this is denied, 
men I; of opponent by this passage, — “the receptacle is more important 
refuted. than the seed — and a text of Gautama recites, “ of 

the other by special agreement, &c.” The meaning is [the child begot- 
ten, on one man’s wife,] is the son of the other, — that is the procrea- 
tor, — by special agreement only, &c. 


Conclusion, that 
in the case in 
question, adoption 
nrst takes place. 


63. Hence in the case, in question, adoption takes 
place, anterior to the performance of the ceremony for 
a male born. 


64. The performance of the initiatory rites, being inferred, as fol- 
Tlie passage adoption, the author propounds a variation 


in this respect ; “ Having performed, &c.” The mean- 
ing is this : After the adoption, having performed the 
burnt sacrifice, for the son of a twice-married woman, 
subsecpiently, let him perform the ceremony for a male 
born, and the other initiatory rites. 


“ having perform- 
ed &c.’* propounds 
a variation to a 
general rule. 


' . ANNOTATIONS. 

avoiding his brothers and other kinsmen, from lust co-habits with another. — 7- A woman 
lorcibly taken, purchased, or induced by distress, who voluntarily prostitutes herself 
with another man, — It should be observed that the three first only in the strict sense of 
the term are * punarbhu’ or twice-married women, the others being denominated 
'* svairinf or self-guided. The whole however, are classed under the general term * para- 
purva** meaning one who has had previous connection with another man. 

62. By this passage the receptacle, &c.] The close of a text from Manu, is here 
cited, which in its complete state, is thus. "Unless there be a special agreement, 
between the owners of the land and of the seed, the fruit belongs clearly to the land 
owner, for the receptacle is more important, than the seed.** — The text of Manu, as well 
as that of Gautama, refer to, — where a husband being impotent, may appoint another, 
to raise up issue to him on his wife : in which case, unless with express agreement, the 
offspring bears not filial relation to the procreator. 


* Manu 9. 52, 
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Refuted. 


05. But, is not this impossible, since it is contrary to the 

^ ment, exemplified in the sacrifice [to fire] for a son 
born ? Accordingly, on the same principle, as this is 
ordained, so is the burnt sacrifice, for the son of a 
twice-married woman, directed in the case in question. [Now thia 
according to your opinion] is performed, previous to the ceremony 
for a child bom : therefore, since it is to be completed in five days, the 
principal rite [being the ceremony] in question, would be haired. 

66. Should this be objected : it is replied, that, in the case in 
question, the burnt sacrifice for the son of the twice- 
married woman, is not analogous to the sacrifice [to 
fire] for a son born, which is ordained in respect to spiritual pu^oses. 
Besides, [that used,] may be a mere uurestrictive order, of mentioning 
the former sacrifice, and the ceremony for a child bom, and other rites 
for a son produced from the wife of another : in the same manner, as 
in this passage, — “ Having performed the sacrifices prescribed for the 
day of the new moon, and that of the full hioon, let him offer an obla- 
tion with the Soma plant.’* Thus there is no repugnance. 

67. The particle vai [positively], having an exclu- 
sive import, the construction is, — “ For one directly 
after birth only, at no other time:” — therefore, a restric- 
tion as to the priority in time, or otherwise, of the 
sacrifice, for the son of the twice-married woman, is 
not deduced ; as in the case, of the sacrifice [to fire] for 
a son born. 


It is not, a res- 
trictive or abso- 
lute rule that the 
burnt sacrifice is 
to be first com- 
pleted. 


ANNOTATIONS. 

65. The argument exemplified in the sacrifice [to fire] for a son born.] Allusion 
is here made, to the 18r,h Topic, 3d Section of the 4th Book of the Mlm^nsa, by 
Jaimini, it is there proposed, as a subject for a disquisition, whether the sacrifice to fire, 
takes place immediately after birth, or when the ceremony for a child born, has been 
completed. The opponent argues, that the consequence should immediately follow its 
cause, and therefore, the sacrifice to fire, occasioned by birth, should be consecutive 
thereto — On the other hand, the supporter of the right opinion contends, that, as the 
giving the breast to the infant, is ordained, after the completion of the ceremony for a 
clidd born, if the sacrifice is to be performed, previous to tiii.s ceremony, from the great 
delay, which must necessarily occur, before the breast could be given the child, its death 
would be occasioned ; and in that case, there would be no object, to whom the fruit of 
the sacrifice, consisting in purification, and so forth, would accrue. Therefore, the 
sacrifice in question, does not immediately follow birth, but takes place, after the com- 
pletion of the ceremony for a child born. 

66. In the same manner as in the passage, &c.] In the 3rd Topic, 4th Section, 
5th Book of the Mimansa, a disquisition is proposed, whether a restrictive order, is in- 
tended, or not, in the passage in question, for the performance of the ceremonials apeci- 

/» _ mi ill ill .••• i*.ii ’111. Al 1 j.,.1 


fishing a consecrated fire, in the passage, — ‘^one about to offer an oblation, with the 
Soma plant, should [first] establish a consecrated fire.” Jt should be observed, that 
without having first established such fire, an individual cannot sacrifice after the forms 
prescribed, for the Dar^a and Paurna-raasa sacrifices, or those on the days of the new 
and full moon. 

67. Therefore a restriction as to the priority, &c.] Great obscurity pervades the 
whole of this part of the work. The translator conceives, that in this particular place, 
the author has omitted to express the train of reasoning, by which he arrives to the 
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68. By the term ‘ every* alone, the meaning being complete, the 
Purpose md mention of the ceremony, for a male bom, and the 
import of the rest, is added to exclude anterior rites, whilst the off- 
term ‘ every." spring Was in the womb. — As for the use of the expres- 

sion ‘all,* notwithstanding the mention of the ceremony for a son bom 
and the rest : that is, for the purpose of suggesting, whatever initiatory 
rites may belong to any particular individual ; and hence, it is to be 
inferred, that although for there is no investiture of any 

characteristic cord, and so forth, still, they become sons even, by the 
ceremony of tonsure and other rites. 

A person not of ** man.** Although a general expression 

the three first is used, still, since one of the three first tribes only, is 
tribes cannot per- competent to perform, the burnt sacrifice, for the son 
form the sacrifice, of the twice-married woman j in respect to others, the 

filial relation proceeds from mere initiation alone. 


Deduction of the 
author from the 
passage “being 
com[»leted, &c.” 


70. The author thus concludes, that the burnt 
sacrifice, and initiatory rites united, are the cause of 
filiation ; “ Being completed, &c. &c.** 


71. The meaning is : the burnt sacrifice for the son of the twice- 
Passa^e ex- married woman, being completed, ‘from these,* that 
plained, ° is, — from these initiatory rites, — a son of the twice- 

married woman, becomes filially related. 


Rule in respect 
to the son ot the 
twice-married wo- 
man, declared in 
another passage 
of the K^ika-pu- 


72. Under the same head, the author of the 
K^llika-purSna propounds a rule, applicable to the son 
of the twice-married woman. “ He should perform, at 
the funeral repast of his father, a rite dedicated to a 
single ancestor (ekoddishta) ; not any pSrvapa, or 
double rite, and so forth.** 


ANNOTATIONS. 

conclusion advanced. In the extract fron the Kalika-purilna, it is first stated, that a 
person should regularly adopt the son of a twice-married woman, immediately after 
birth. The following seuteiice adds “having performed positively, (vai) for such, 
immediately on being born, the burnt sacrifice for the sou of a twice-married woman, 
the man should complete every initiatory rite, the ceremony for a male born, and the 
rest."" — This the author construes as implying pointedly, the performance of the 
sacrifice directly after birth. But the preceding sentence directs that adoption should 
then take place. Prom the contrast oi the two injunctions, the author argues that no 
positive and restrictive rule, as to the priority in time or otherwise, for the performance 
of the sacrifice for the son of a twice-married woman, can be deduced. 

As in the case, of the sacrifice [to fire] for a son born.] On a reference to the 
note subjoined to § 66, it will be perceived, that the sacrifice here alluded to, is res- 
tricted to be subsequent to the ceremony for a child born. 

72. A rite dedicated to a single ancestor (ekoddishta) not any p^rvans or double 
rite, &c.] The first sixteen funerfid repasts, taking place after tfie ten days immediately 
succeeding the day of death, as well as that on the anniversa^ of such day* are ekoddishta. 
On these occasions the following articles are first presented in honour of the deceased ; 
— ^rsfw rice, liquid butter, honey, barley, soaked peas, fruit, water, frankincense, wliite 
flowers, kuqa grass, a lamp, sandal wood, betel, cloth, a thread, and water for the feet. The 
oblation of the funeral cake, then takes place — The p^rvana or double rite, consists in 
the same oblations, and other ceremonials, being consecrated, on the deatli of the father 
and other sire, in honour of the ancestors on the mother’s side, as well as in that of thoso 
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78. The son of a twice-married woman, at the funeral repast of 
his father, on the annivei-sary of the day of 4eath, 
Pas^e explain- should perform idtes, dedicated to a single ancestor, 

not any pSrvana, or double rites, and so forth. 

74. By the terms, and so forth,” the different variations erf the 
Import of its P^rvanft rites, are likewise prohibited. For, a text of 

terms, ‘and so Jatu-Karana expresses, — '‘Annually, let the son of 

the wife, and legitimate son, perform [obsequies] ac- 
cording to the p^rvana forai: the other ten sons 
should perform a rite, dedicated to a single ances- 
tor,” — and, a text of ParSsara, recites; [A funeral 
repast] by the legitimate son, for a father, who has departed this life, 
on all occasions, is in honor of three ancestors : that, by those of a dif- 
ferent general family, is consecrated to a single ancestor, on the anni- 
versary of the day of death.” 

75. On the subject of sons, it had been said,* — “The son self- 
The slave’s son given, and the slave’s son, (D^sa-putra).” Of these he 

described in a pas- describes the latter: “A female purghased by price, 
sageoftlieKalika- who is enjoyed, is a slave : it is thus declared. The 
purana. jg born on her, is considered a slave-son.” 


forth.’ 

Jdtukarana* 

Parasara. 


76. That female, though of equal class, being purchased by price, 
. . who is, ‘enjoyed,’ — co-habited with, — is denominated 

liixp ana ion. former sages, a slave. For, a text expresses, — 

“ That woman, who is bought by price, is not considered a wife : she 
neither [avails] in rites, in honour of the gods, nor in rites, in honour of 


ANNOTATIONS. 

on the father’s side. Thvis, besides, the articles above enumerated, a funeral cake is 
offered, to each of the three nearest deceased male ancestors, on the fathec’s side, and 
mother’s side. The oblations in honor of the ancestors on either side, being preceded 
by a Visvadeva offering— The term Visvadev^a, denotes a certain set of divinities col- 
lectively, and the offering so called, is in their honor, and consists of the different 
articles, above enumerated : these sliould also be presented both on the occasion of a 
parvana and ekoddishfa rite, to the Lord of the soil — Rites in the form of pdrvana, are 
celebrated by a rigid Hindu, on the following occasions ; on the last day of every 
moon (ara4v4sya) — on the 8th and 9th days of the dark fortnights of Pausha, M^gha, 
Phalguna and A'tjviua, when oblations are made in honor of the mother, and two near- 
est deceased female ancestors in the line of the father, — on the full moon of M%ha, — 
during the whole of the first fortnight of A‘' 9 vina, which is denominated * Pitripaksha* 
as peculiarly set a part for the performance of rites in the honor of ancestors : and 
particularly on the l3th of this month, — on any day of Agrahyana, previous to using 
the rice of the new crop, — in Vaiqakha, on occasion of the grain which then ripens, — 
in A'shada for the rains : when the sun enters tlie constellation Ardra — on occasion of 
Eclipses, and visiting places of Pilgrimage. 

74, The different variations of the pirvapi rite] such as the daily funeral repast, 
consisting in oblations of rice, &c. to be performed in honor of either set of the three 
ancestors, on the side of both parents respectively, and a portion of the ceremony of 
♦*sapipdi-karana.* The first of these, diners from the real parvapa rite, inasmucji as 
no pidda or Visvadeva oblation is offered. In the second, the same ceremonials aie 
observed, but the objects in whose honor they are performed, are different (v. Note to § 
35 of Sect. 6.) 


^ Vide supra. § 25. 
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the manes. The sages regard her as a female slave/' One born on her, 
is a slave's son. The son of a female slave, is " a slave's son (dfeaputra', 
the feminine of *Disa' (slave) being like the masculine in the Vedas. 


Other interpre- 
tation, of the 
term 




77. Or, the compound Dfisa-putra, may be ex- 
plained, — ‘ one who is both a slave and a son' Or, thus 
— ' a son denominated a slav^.’ 


78. ,The author lays down the rules, regarding this son, — [such 
Bulee reeardinc ^ must not participate in the dominion of a king : 
such son, laid nor of Br^hmanas, perform the funeral repast: he is 
down in another the lowest of all sons : hence, let him reject him." 
passage. 


79. The 

Exolanation. 


meaning is, — ^since, he is lowest of all sons, he must not 
share in the dominion of a king, nor perform the fune- 
ral repast of Br^manas. 


SECTION V. 

The mode of adoption — Form by whom propounded — Necessity of 

observance — Fjfect of omission. 


The mode of 1. The qualification of the person to be adopted, 

adoption. has been defined. The mode is now propounded. 


2. On this subject, ^aunakha has said " I, ^aunakha, now declare 
Declared by the best adoption: one having no male issue, or one 

^aimakha. whose male issue has died, having fasted for a son.”— 

3. ' Adoption' — the form of adoption. — Having fasted on the day 
Illustration of preceding, that of adoption — Vriddha Gautama has 

parts of the text. The impotent man, or also, one whose offspring has 

died.” 


4. Having given two pieces of cloth : a pair of ear-rings, a tur- 

Continuation of- fore-finger, to a priest religiously 

fau^ha^s^ext. disposed, a follower of Vishiju, and thoroughly^ read 

in the Vedas; having venerated the king and virtuous 
BrShmanas, by a ^madhuparka' (or prepared food consisting of honey, 
liquid butter and curds) — 

‘ King* there oc- ^ King’ here signifies, the chief of the 
curri^ means, the village, for a text of Vriddha Gautama recites, — hav- 
owner of the vil- ing invited all kinsmen and the chief of the village 

also." 


6. As for also the term, ^ Lord of the soil (Prithivi^flli)’ in a sub- 
A similar term Sequent passage of the same author even, — After 
in another passage this, let him give a madhuparka to the Lord of the 
has the same soil :** — that intends only the owner of the village : 

for, this, being expressed in what preceded, is the 
more forcibly suggested, 
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7. The meaning is, — having venerated three Brflimanas, by a 

madhuparka, and so forth, for the purpose of asking 
Exposition* [for the child to be adopted.] 

8. "Both a bunch of sixty-four stems, entirely of the 

Qaunaka con- palS^a tree also : having collected^ 

tinned. these articles, having earnestly invited kinsmen and 

relations — 


9. 'Kinsmen’ (bandhun) — his own, his father’s and mother’s 

kinsmen, ' Relations’ (inyatin) — sapindas. The invita- 
Exposition. tion of kinsmen, and the others, is for the sake of their 

witnessing: in the same manner, as the invitation of 
the king : for both terms are confirmatory of this, in the sense, — ' They 
unite with (badhnanti),’ — and 'know (jSnanti)’ as their own, the adopt- 
ed person. 

10. " Having entertained the kinsmen with food : "and especially 
gaunaka con- Br^hmanas — The meaning of this is, — having enter- 

tinned. tained invited kinsmen and Br^hmanas, previously 

Interpretation, appointed, and (on account of the conjunction ' and’ in 
§ 8) invited relations. 

11. "Having performed the rites, commencing with that of 
^annaka con- placing the consecrated lire, and ending with that of 

liiiued. purifying the liquid butter. Having advanced before 

the giver, let him cause to be asked thus, — 'give the boy.’” 


Explanation. 


12. The meaning is, — let him cause a demand, to 
be made through Br^hmanas, previously appointed. 


13. " The giver, being capable of the gift, [should give] to him, 

^aunaka con- the recitation of the five prayers, the initial 

tiuued, words, of the first of which, are, — ye-yajnena, &c.’’ 

14. The capacity to give, consists in having a plurality of sons, 

and the assent of the wife, and so forth. — ' Should 
And commenced give,’ is understood before this part, — "with the reci- 

tation of the five prayers for, gift is indicated in the 
prayer, commencing—" Let him receive a male from an intelligent 
person.” 


ANNOTATIONS, 

9. For, both terms are confirmatory of this, &c,] Both terms, vie. ' Bandhun’ 
(kinsmen) and' jnyatiu’ (relations). ‘Bandbu’ and, 'jnyatf of which, these terms are 
severally the accusative case plural, are derivatives ot the roots ‘ badha’ bind, 'jfiya’ 
know. 

13. With the recitation of the five prayers,] The translator has not yet been 
able to learn the particular five prayers, alluded to. 

H. ^ And the assent of the wife.] The reading; ' pati’ (the husband) is found in 
some copies : but that of ‘ patnf (the wife) appears to be the more prevalent, and on 

ihat afiftOTint aiinntprl in i-Ka ft>onial<atiAn 'I’Ua tmihnr dnps Tint mp^nn tlmf triff /\t a 
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15, Having taken him by both hands, with the recitation of 

prayer, commencing, — devasyatva, &c. having in- 
?aunaka con- audibly repeated the mystical invocation Angad- 

angat, &c. having kissed the forehead of the child : 
having adorned with cloths, and so foi*th, the boy, bearing the reflection 
of a son — 


16. ^ The reflection of a son/] The resemblance of a son, — and 

Comment capability to have sprung from [the adopter] 

himself, through an appointment [to raise issue on 
another’s wife], and so forth ; as [is the case] of the son, of a brother, 
a near or distant kinsman, and so forth. Nor is such appointment of 
one unconnected impossible ; for, the invitation of such [to raise issue] 
may take place under this text : “ For the sake of seed, let some Brah- 
inaria be invited by wealth, &c.” 


Deduction, that 
a brother, uncle, 
&o. who could not 
liave been begot- 
ten by the adopter, 
arc not to be 
adopted. 


17 . Accordingly, the brother, paternal and ma- 
ternal uncles, the daughter’s son, and that of the sister, 
are excluded : for they bear not resemblance to a son. 


18. Intending this very position, it is declared in the sequel, by 
To which posi- the same author : — '' The daughter’s son, and the sis- 
ter’s son, are declared to be the sons of ^hdras. For 
the three superior tribes, a sister’s son, is no where 
[mentioned as] a son.*f” Here even, the term ' sister’s 
son’ is illustrative of the whole not resembling a son, 
for prohibited connection is common to them all. Now, 
prohibited connection is the unfitness, [of the son pro- 
posed to be adopted,] to have been begotten by the 
individual himself, through appointment [to raise issue 
on the wife of another.] 


tion, a subsequent 
passage of the 
same author has 
reference. 

Where, the term 
‘sister’s son* in- 
cludes all not re- 
aembling a son, on 
account of prohi- 
bited connection. 

As explaned. 


19. The 

Passage of tlie 
Gribyaparisishta, 
describing prolii- 
bited connection 
in the case of mar- 
riage noticed and 
explained. 


mutual relation between a couple, being analogous 
to the one, being the father or mother of the other, 
connection is forbidden : as for instance, — the daugh- 
ter of the wife’s sister, and the sister of the paternal 
uncle’ wife.” — The meaning of the text is this. Where, 
the relation of the couple, that is of the bride and 
bridegroom, bears analogy to that of father or mother : 
if the bridegroom be, as it were, father of the bride, or 


ANNOTATIONS. 

16. Through an appointment [to raise issue on another’s wife] and, so forth.] By 
such an appointment, or marriage, and the like. 

As [is the case] of the son of a brother, &c. &c.] Such son, might have been begot- 
ten by the adopter himself, had he been appointed by the husband of the boy’s mother, 
on account of his own impotence, to raise up issue on his wife ; or, if the adopter him- 
self, had married, the mother of the boy. 

* V. infra § 7, Sect. VJ! where this passage from the Vedas, is cited at large. 

i 

f V, supra 2. 74, 
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the bride stand in the light of mother, to the bridegroouai such a mar- 
riage is a prohibited connection. The two examples illustrate these 
cases in their order.^ 

20. In the same manner as in the above text, of the Grihj’^aj^i^ 
Conclusion that marriage, prohibited connection, in the case 


one with whose 
mother the adopt- 
er could not have 
legally married, 
must not be adop- 
ted. 


of maiTiage, is excepted ; so, in the case in question, 
[one, \yho, if begotten by the adopter, would have been 
the son of] a prohibited connection, must be excepted ; 
in other words, such person is to be adopted, as with 
the mother of whom, the adopter might have carnal 
knowledge. 


21. . Accompanied with dancing, songs and benedictory words, 
having seated him in the middle of the house : having 
nued from § 15. according to ordinance, oriered iv. burnt onering oi milk: 

and curds, (to each incantation,) with recitation of the 
mystical invocation, — Yastva-hrida the portion of the Rig-veda, 
commencing, — ‘ tubhyam-agne and the five prayers, of which the 
initial words of the first, are Somo-dadat, &c/ 

22. The meaning is, — with such seven incantations, 
xp ana lou. leaving offered seven burnt ofierings of milk and curds. 

23. Vriddha Gautama, propounds a special rule : Let him then. 
Rule propound- cause to be ofiered, as burnt ofierings, an hundred obla- 
ed by Vriddha tions of milk with liquid butter, contemplating in his 
Gautama. mind, as the object, the lord of created beings, with 

recitation of the prayer prajapate-na-tva-detam, &c.’' 

Stanzas follow- 24. The stanzas, which follow tlie passage, [of 

ing, the part of Caunakha last quoted,] commencing, — ^‘The adoption 

have'\eeVb!foi^’ ^ ^ BrShmana, &c.”t aiid ending with,— 

cited and explain- such gift is to be made, on account of difficulty, — ” 1 ^ 
ed. having been before explained. 

2.5. Next in order, to these stanzas, is this passage, — Let the 
^'auunka coii- best of the regenerate to the extent of his ability 
filmed. bestow a gratuity on the ofiiciating priest.” 

Comment. 20. “ The best of the regenerate.”] A Brilimana. 

27. “ A king half even of his dominion : next in 

order, a Vai^^ya tliree hundred pieces,” 


ANNOTATIONS. 

20. In the case in question.] That of adoption. 

* The translator has here omitted an explanation in tlie original, by other terms* 
of the words used in the quotation, to express the dauglitev of the -wife’s sister, and the 
sister of the paternal uncle’s wife. The translation in English would be a ludicroua 
tautology. 

t Sect. 11 § 2 et, seq. 


I Sect IV. 5 Ij 20 and 21. 
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28. ' Half even of his dominion.'] The produce for one year, of 

Comment. dominion ; for a text of Vriddha Gautama, 

recites, — Let him proffer the profits, arising from half 
his dominion, received in one vear." And, this is with respect to one 
of the royal tribe. — ‘ Pieces.'] Imee hundred stampt coins (nAnaka), and 
this must be understood, to mean of gold, silver or copper, with refer- 
ence to the state of the individual, being superior, middling, or inferior, 
respectively : on account of the text of Vriddha Gautama,— Let him 
proffer three hundred pieces in gold, or in silver, or in copper, accord^ 
ing as his condition may be superior, or otherwise." 

29. A Qddra, the whole even of his property : 

Text. if indijient to the extent of his means," 


30 . “ 
Comment. 

hibition, 

given.” 


The whole of his property."] That is, the amount earned by 
the labour of one year : for, the expression, — " Received 
in one year,'* — is not special ; and there is this pro- 
if offspring exist, the whole of the property, must not be 


31. Vasishtha propounds another mode. Man produced from 
Mode of adop- virile seed and uterine blood, proceeds from his father 
iion propounded and his mother, as an effect from its cause. Therefore, 
by Vasishtha. his father and mother have power to give, to sell, or 
to* abandon, their son. But let no man give or accept, an only *son : 
for, he is [destined] to continue the line of his ancestors. Let not a 
woman give or accept a son, unless with the assent of her husband. A 
person being about to adopt a son, should take an unremote kinsman, 
or the near relation of a kinsman, having convened his kindred and 
announced his intention to the king, and having offered a burnt offer- 
ing, with recitation of the prayers denominated ‘ Vy^hriti' in the mid- 
dle of his dwelling. But, if a doubt arise, let him set apart like a 
Qhdra, one whose kindred are remote. For, it is declared [in the Vedas] 
‘ Many are saved by one.’ When a son has been adopted, if a legiti- 
mate son, be afterwards born, the given son, shares a fourth part." 


82. Of this, the part commencing from, — Man produced from 
First part of virile seed and uterine blood, &c." and ending, — 
this text has be(>u unless with the assent of her husband, — " has been 
before explained. before explained. 


‘ Kindred’ and 33. ‘ Kindred’] The kindred of himself, his father 

other terms ex- and mother— ‘Th^ king.'] The chief of the village.— 
plamed. t Dwelling’.] His house. 


34. ^ With recitation of prayers, &c.'] On conclusion of the ' fijya- 

Import of the bh^ga* sacraments, having offered with fire, four obla- 

phrase ‘ vithreci- tions with recitation of the prayers, denominated 

if ‘"'^y^kriti” severaUy, and coUectively. Such is the 
ers, «c. meaning 


pccurring in the passage of Vriddha Gautama, cited in § 28 . 
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Term 'unremote 35. * An unremote kinsman’] this has been ex- 

kiirsman* before plained.* 

36. ' But if doubt arise, &c.’] He, whose kinsmen are in a distant 
But if "a doubt country, is one whose kindred are remote, being wide- 
arise,&c.’ explain- ly different by country and language: should such a 
ed. person be adopted, a doubt even exists, with respect 

to his race, disposition, and so forth ; this being the case, let him set 
him apart like a ^ddra : until the ascertainment [of doubtful parti- 
culars] let him not hold communion with him ; this is the meaning. 


the passage, * It is 
declared, &c.’ 
which is subjoin- 
ed as a reason. 


37. On this point the author subjoins a passage of revealed law. 

Explanation of ^ ^ reason. ‘‘ It is declared, &c.” through one son, 
'* ■ ‘many,’ — the father and other ancestors, — are to be 
saved. On this account the adoption of a son takes 
place : not that through one, many may be condemned: 
now, a doubt existing, on one side, condemnation is 
possible : therefore, he should not hold communion with him : for au 
offence, though eventual, must be avoided. 

38. But, the author of the Kalpataru, adverting to the reading,— 

Different read- asannikrishtam-eva” — says : ‘ one even whose ons- 

men are not at hand, (asannikrishtam-eva)’ — even one 
whose good or bad qualities are not known. The par- 
ticle ‘ eva’ is in the sense of, — even — or though. ‘ But 
-on account of his kinsmen, not being near, should a 
doubt, with respect to his class arise ; considering him as a ^tidra, let 
him set him aside, destitute even of initiation — A 9ddra even, is indeed 
a son, this is the implied import.” 


ing and construc- 
tion in the Kal- 
pataru, noticed. 

if doubt arise’ ; 


39. Either of these expositions of the implied meaning, is inac* 
And shown to curate : for the adoption of one of a different class is 
be inaccurate. forbidden. Therefore the passage in its obvious sense 

oiily is correct. 


ANNOTATIONS. 

35. The prayers denominated ‘VyAhriti,’ &c.] These are three prayers in the 
Vedas, distinguished, by pre-eminence, by this term: and when recited consecutively, 
they are denominated, Maha Vyahriti, or great VyAhriti. This term, in its origi^ 
sense, signifies enunciation. 

38. But the author of the Kalpataru, &c.] A variety of reading and interpreta- 
tions of the passage of Vasishpha, here referred to, occur. The passage as read by 
]Nanda, is thus : ‘ adura-bandhavam-bandhu-sannikrishtam-eva pratigrihniyat ;* which w 
rendered, sliould take an unremote kinsman, or the near relation of a kinsman — ^The 
variation of reading, in the Kalpataru noticed, is the substitution of * asannikrishtam' 
for ‘ bandhu sannikrishtam* ; and the passage is accordingly differently^ explained in tliaf 
work *. the variety in the reading and interpretation of this passage, is fully noticed by 
Mr. Colebrooke, m a note subjoined to chap. 1. sect. XI. § 13. of Ms translation of the 
HitAksharA on inheritance. 


* V. Supra Sect. 5 § 16, 
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40. After the adoption of a son given, should a real legitimate 
The part “when, son be born, the author (Vasishtha) propounds a spe- 
&c.** i 0 » plies a cial provision with respect to the division of the heri- 
speoial rule. tage ; — “ when, &c.^' The meaning is : this son given, 

being adopted, if a real legitimate son be born, then the son given, 
receives a quarter-share : not an entire share (a.) 

It is a topic for 41. It is to be considered, whether this form [for 

consideration, to adoption] in question, is to be applied, [generally! to 

form prescribed bought, and the rest, or its application be deter- 

for adoption ap- mined by the distinction in the part, which preceded; 
plies. — “ to give, sell, or abandon their son.” ‘ 


pounds a particu- 
lar rule in respect 
to those following 
the Taittiri por- 
tion of the Vedas. 


42. Baudhayana, propounds a particular rule, for those following 
Baudhayana pro- Taittiri portion of the Vedas ; — “ We are about to 

explain the mode, for the adoption of a son” — (here 
follows the same, as in the quotation from Vasishtha, 
from “ Man produced, &c.’^ down to, unless with the 
assent of her husband.”) “ One about to adopt, pro- 
duces two pieces of cloth, a pair of ear-rings, a ring, 
and a priest, thoroughly read in the Vedas, a bunch of sixty-four stems 
of the ku9a grass, and fuel of the ‘ purna^ tree.* Then having invited 
kinsmen, into the middle of the dwelling, and having made a represen- 
tation to the king : having sat down by the direction of a Br5hmana,'f’ 
in the assembly, or in the middle of his house : having caused to be ex- 
claimed, auspicious day ! benediction ! prosperity I : having performed 
rites, commencing with the recitation of the prayer ‘ Yaddevayajana,^ 
down to the placing the vessels for water : having advanced before 
the giver, let him thus beg ‘give me this son.' The other replies 
‘ I give.' He receives the child [and says] ‘ I received thee, for the 
sake of religious duty, I adopt thee, for offspring.’ Then having 
adorned him, with cloths and ear-rings and ring : having performed the 
investiture, and other ceremonials, down to the kindling, a flame of 
fire : having dressed the oblations, he offers a burnt offering. After 


ANNOTATIONS. 

41. It is to be considered, &c.] It is subsequently determined, that the form is 
applicable to the sons made, and selt’-sfiven, as well as the three sons, indicated by tlie 
terms, — “ to give, sell, or abandoa” viz. the sons given, bought, and deserted, (v. infra 
§ 49, 50, and 51.) 

The Taittiri portion of the Vedas] This is included in the Yajur Veda, and takes 
its name from Mittiri* a partridge — “ The text of this Veda being disgorged by Ydjhya- 
valkja, in a tangible form, and picked up by the rest of Vaisampayana’s disciples, who 
for the purpose assumed the shape of partridges—*” (Wilson in his Dictionary on the 
word— taittiriya.) 


* Butea frondosa. 

f The reading in copies of original gives “ having presented Brdhmatias with pre- 
pared food” but this appearing erroneous and inconsistent with practice, the translator 
has adopted the reading in the Dattaka Ciiaudrik^. 

{a) See 1 Mad. H. C, Rep. 49 : 1 Mori. Dig. 306. 
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having recited the incantation in the first chapter of the [Yajuir] Veda, 
commencing ' (Yas-tvfe-hrid^kirinamanyamSna)’ with recitation of the 
sacrificial prayer " Yasmai-tyan-sukritejdta-vede, &;c.” he offers a burnt 
offering — Next, having performed the burnt sacraments, where the 
pray^s denominated ^ vy^hriti’ are recited : [and] that designated 
* svishta-krit’^ with other ceremonials, being completed, down to the 
bestowing an excellent cow, he presents the fee [saying, ‘ yours are] 
these two cloths, the ear-rings, and the ring likewise.* But subse- 
quently, if a real legitimate son is bom, he [the adopted son] succeeds 
to a fourth share ; so says Baudhayana.** 


43. As for 

A text of Viid- 
dha Gautama, in- 
timating an equal 
partition between 
the adopted and 
legitimate sons, 
refers to where, 
the first possesses, 
and the latter is 
destitute of good 
qualities. 

is significant of 


the text of Vriddha Gautama, A given son abound- 
ing in good qualities (yatha-jite) existing : should a 
legitimate son, be born Jit any time : let botli be equal 
sharers of the father’s whole estate.” That must be 
construed, as supposing the former possessed of good 
qualities, and the legitimate son, destitute of the same : 
on account of the epithet ' yatha-j4ta* (' abounding in 
good qualities’). He, in whom there is a yjiCta,* that 
is an assemblage (samuha) of good qualities, (implied 
by'yatha’)is ‘ yatha-jita,’ — one abounding in good 
qualities. This is the meaning ; for, the term yatha’^ 
similitude, depending on quality. 


This construc- 
tion, supported by 
a text of Manu. 

Conclusion as to 
its accuracy. 


44. Accordingly, by this text, of the man, to whom a son has 
been given, adorned with every virtue, he even, shall 
take heritage, though duly brought from a different 
family,”) Manu hath declared on defect of the real 
legitimate son, the succession [of the son given,] to the 
whole heritage. Therefore, his participation of a 

moiety, a legitimate son [not possessing good qualities] existing, is even 
proper. 

45. The same autlior propounds a special rule, should the due 

rri n form for adoption, not be observed : He, who adopts 

provides against ^ without observing the rules ordained,, snould 
an inforraal'adop-. make him a participator of the rites of marriage : not 
tion, a sharer of the wealth.’' 


46 The meaning is ; the marriage only, of one adopted, withcKit 
the form for adoption, is to be performed ; no wealth 
Exposition of is to be bestowed on him : on the contrary, in such 
liis text. cdi^e, the wife and the rest even succeed to the estate ; 

for, without observance of form, his filial relation is not produced. 

47. Accordingly Vriddha Gautama. '' The sons given, purchased, 
and the rest, who are adopted fi*om those of his own 
The necessify general family, by observance of form acquire the 

forSoVoSute ^f hneage [to the adopter] ; but the relation of 

the filial relation sapipda, IS not included. Here, there is this restrict 


♦ This sacrament is so called from the prayer, read on the occasion, 
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of the adopted, tive rule: "by observance of form only, acquired thrf 
declared by Viid- gtate of lineage for, the forms for gift, and so forth, 
dha Gau ama. from being comprehended in the descriptions of the son 
given and the rest, [are necessary to] complete the peculiar nature of 
each. For instance, [in Manu*s description of the son given], it is said : 
"give as a son in a time of distress confirming, the gift with water”; 
here the mention of water is illustrative of the whole form necessary 
for the gift [of a son] ; and hence the form for adoption also is implied : 
for a text of Manu expresses, — " Though duly brought from a different 
family.” The meaning is " obtained legally, — according to form.’ 

48. " Purchased and the rest.” By the word " rest’ the sons made, 

deserted and self-given, are included. For, by the 
expression " as specified” in the text subjoined, it is 
word^^ rest’ "used declared by Manu, that those only, who are qualified 
by Vriddba Gau- by the form, indicated in their respective descriptions, 
tama. are substitutes for sons. “ The sages declare these 

eleven sons, (the son of the wife, and the rest) as specified, to be sub- 
stitutes for the real legitimate son ; for, the obsequies would fail.” 
Accordingly in the description of the son made, — "whom being equal 
in class a man affiliates (prakurySt,) fee.” — by the preposition " pra’ 
[which has a perfective import], — ^in the description of the son deserted 
" whom a man receives (pari-grihniyat) as his own son &c.” — by the 
preposition " pari’ [implying thoroughly], — and in the description of 
the son self-given, — who offers (sparsayet) himself &c.” — by the verb 
^ offer’ synonymous with " give,’ reception in adoption (parigraha) with 
the observance of form, is declared. 


ANNOTATIONS. 

48. By tbc word * rest’ the sons made, &c.] Tlie reasoning of the author, in restricting 
the word * rest’ occurring in Viiddha Gautama’s text, as denoting only the sons made, 
deserted and seU-given, is not obvious. It should be observed, that, this text refers to 
sons, who may be adopted by an overt act of reception, from amongst those of the same 
family, whose filial relation is declared to be proauced by the observance of form only, 
(of course the form applicable to such adoption) ; and whose relation, as sapinda (mean- 
ing here by blood) is barred. The author restricts the sons alluded to in this text, 
whom the terms ‘the rest* denote to the three mentioned, by referring to Manu, who 
declares that, the sons only, as previously desci ibed by him, are substitutes for the 
real son ; or in other words, possessing filial relation. But of the descriptions which 
preceded, in those only of the sons made, deserted and self-given (besides, the son 
given and bought,) is aaoption, by an overt act of reception, ana with the observance of 
the form proper for the same, indicated. Thus, iu the descriptions of the sons made 
and deserted, the species of adoption, in question, with the observance of the proper 
form is implied by the verbs ‘ pra-kury5.t’ and ‘ parigrihniyat’ meaning literally, " com- 
pletely makes’ and " thoroughly receives.* The son self-sriven, described as one who 
“ offers (sparsayet) himself, &c.’ and the author explains this verb as synonymous with, 
—-to give : but the gift cannot be completed without an overt act of reception on the 
adopter’s part perfected by the observance of the proper form. The same may be ob- 
aerved, m the case of the sons given and bought. On the other hand, the other six 
aons cannot be referred loin Vriddba Gautama’s text, as in their descriptions by Manu,> 
adoption with an overt act of reception, and observance of form for such adoption, is 
not impHcd; and besides these are connected by blood, as containing portions of either 
of the adoptive father, or his wife, and those who on that account were before declarecC • 
to be adoptive sons of right (v. Sect. 1 $ 34 and 35.) 
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-dared by Manu. 
Y^jnavalkya. 


49. Intending the same, after having premised, — ‘therefore 

father and mother have power to give, sell or aban- 
' don their son,’* by Vasishtha also is the form for a^dop- 

S?ha is applica- declared, “ A person being about to adopt a son, 

ble to the five sons, &c.” Now from the expression ‘adopt’ (pari graha), this 
in question. form is to be applied to the adoption likewise of the 

sons made, a self-given : for the same is implied by Manu by each 
preposition respectively [in their several descriptions.] 

Condusion that 50. Therefore the filial relation of these'five'sons 

their filial relation proceeds from adoption only with observance of the 

is produced by form of either Vasishtha or Caunakha ; nod otherwise, 
the observance ot ^ . t ^ . 

a form only. 

51. As has been determined in the '"case of the son of the wife 

by Manu and Yajhavalkya : for, [the necessity of] 
In the same observing form, is declared affirmatively and negative- 

manner, as itt ^ te 1 these and other texts — ‘‘Even the son of a wife 
case of the son ot J >■ .. Tii 

the wife as de- duly authorized not begotten according to law is un- 
dared by Manu. worthy of the paternal estate. For he was procreated 
Y^jnavalkya. by an outcaste.”* “ Either brother|appointed for this 

purpose who deviates from the strict rule and acts 
from carnal desire shall be degraded, &:c.”t 

52. As for what is declared in the Subodhini, a commentary on 

An inference Mitfikshar^ — “And the elders regard that pro- 
to the cont r ary, temporal ; like the filial relation and so forth:” 

which might be that must be rejected, as contradicted; since it is re- 
drawn, from a pugnant to authorities cited: and because from the 
passage of the adoption only of a holy saint (fosha) (that is, — one 

admiLible”'’ propounded by a holy saint) the relation as son is 
Being at vari- declared to proceed by Paithinasi in this text; “Now 
ance with autho- these sons given, purchased and made, and the son of 
rities cited ; and the appointed daughter who are in this case affiliated 

nasi^ ^ through the adoption of a holy saint by another are 

not sons of two fathers [being] unconnected to those 
of the fiimily, (asangata-kulinadvydmushyfiyanl.)” 

53. Such, to whom those of the family (that is the family of the 

Explanatidft of f^sither) are not connected, [are asangata-kulina; 

the text. ^^d] persons not sons of two fathers and the same, 

[are asangata-kuliniidvydmushydyaTiit The meaning 
is, — those who are adopted according to the form^of a holy saint are not 


An inference 
to the cont r ary, 
which might be 
drawn, from a 
passage of the 
Subodhini, in- 
admissible. 

Being at vari- 
ance with autho- 
rities cited ; and 
a text of Paithi- 
nasi. 


ANNOTATIONS. 

49. Now from the expression ‘ adopP (parigraha)]. Jhiterally completely receiving. 

53.^ Persons sons of two fathers and the same.] The author analyze^Paithinasi’s 
phrase ‘asangata-kulinddvy^mushy^yanfi.’^ He begins by explaining the first member 
of this complex expression ‘ asangata-kulina’ which is itself a compound and then 
indicates the class of compound to which the whole is to be referred. Thus the 
sentence ‘persons sous of two fathers, &c.’ shews that the complex phrase in question 
IS a karmadh^ru saraaqa, or compound of nouns, designating the same person ; and not 

* Manu 9, 146, f 
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allied to those of the family of the natural father ; therefore they are 
not sons of two fathers. 

54. Or the reading " Dvy&mushytyan^,’ (sons of two fathers) may 
Anoiher readmg admitted. For it will be declared in the sequel,* 
noticed asadmis- that where, both the natural and adoptive fathers 

perform the different ceremonies, the state as son of 
two fathers ensues. 


55. Although it may be used like the word Indra and so forth ; 

still, since the prevailing sense proceeds from popular 
recognition and the production of [a son] is ordained in 
holy writ, the general acceptation of ‘son; like the gene- 
ral acceptation of ‘ wife* and the like, must be under- 
stood.’* By the purport of this and other passages, 
Medhfitithi also declares the filial relation in adopted 
sons to be occasioned only by the proper ceremonies. 


f Passages of Med - 
h4ti,tlii indicate 
that filial relation 
only proceeds 
from the obser- 
vance of ceremo- 
nies. 


56. It is therefore established that the filial relation of adopted 
sons is occasioned only by the [proper] ceremonies. 
Of gift, acceptance, a burnt sacrament, and so forth 
should either be wanting, the filial relation even fails. 


SECTION VI. 

Rule for Succession where the real son and one formally adopted; and 
where one formally and one infommlly adopted may co-exist — 
Relation in respect to family and so forth of the absolutely 
adopted son — of iheDvydmushydyand — who is described. 

Cannakha pro- 1* Next should the real legitimate son and son 

vi(ksfor the cases given and son adopted, without observance of form be 
were a real son co-existent ; the same author propounds the succession 
fnr estatc. “ Him, cxlsting, — a son being created : 

mally and one a son given, existing, — one being adopted inior- 

informally adopt- mally : that estate is his only who is justly master of 
ed may co-exist* the father’s wealth.” 

ANNOTATIONS. 

ft dvandva samara, or conjunct compound of nouns indicating distinct persons, but 
having a common government. 

54r. Or the reading, &o.] The variation in the reading noticed consists in 
‘DvyimushyAvanA* being read without the privative instead of with it, as in that 
preferred by Nanda. If that no w noticed be adopted, san^ata-kulina (connected, &c.) 
must be construed as contained in the text instead of asangata-kulina (unconnected, &c ) 
For by the rules of orthography, whether ‘ te* (which occurs in Paijthinasi’s text) be 
followed by sangata or asangata in coalition, the same form ‘ te-sangata’ is exhibited, 
though it IS usual to insert a diacritical mark equivalent to our apostrophe to denote 
the presence of the vowel o. 

65. Like the word Indra and so forth.] The word Indra is figuratively used, to 
express a person of great wealth : the word 'son may in the same manner be used in a 
figurative seaae. 


* V* Infra Sect. 6 § 11, 


battaka-mi'ma'nsa'. sec, VI. 


599 


2. Him,”— the real legitimate son existing ; whatever son is 

Interpretatioa ^^^eated by adoption and so forth ; of these to l^im 
of the part of his who is master of the father’s wealth ‘justly,’ that 
text providing for by obvious inherent riglit, — does that estate belong : 
the first case* ^ot to another. The meaning is that if a real legiti- 
mate son exist, the adopted son is not a sharer of the wealth : for in 
the affiliation of a son, the non-existence even of real legitimate issue 
is an essential condition. 


3. Thus a son given, that is one adopted according to form 
existing, should a son be made without observance of 
Of that provid- jjj^w : of these likewise the son-given only is participant 
case.^^ esecou estate, not the one adopted without observance 

of law. Such is the meaning : for, ordained form alone 
produces the filial relation. 


A son adopted 
previous to the 
birth of areal son 
lias no right of 
primogeniture as 
shewn by another 
text of ^annakha. 


4. Should a son-given, and the real legitimate son 
exist together, the son-given does not receive the 
share of an elder brother. This, the same author pro- 
pounds, — “ Subsequent to the adoption of a son-giren, 
other sons being born, — should the father divide his 
estate ; let him not be the partaker of the share of an 
elder brother.” 


5. The meaning is this, — after the adoption of a son-given, a 
legitimate son also being born : the son-given does not 
Text explained, receive the share of an elder brother. 


6. Manu next propounds another rule. A given-son must 
. , i_ never claim the farailyand estate of hisnatural father, 

ed by Ifanu.^'^^ funeral cake follows the family and estate ; but 

of him who has given away his son, the obsequies 
fad,” 


7. The son-given must never claim his natural father’s family 
^ . . and estate. Thus, ‘ the obsequies’ — that is, the fune- 

xp ana ion. repast [which Would have been] performed by the 

son-given fails of him who has given away his son. 


8. The author of the Chandrik4 thus explains, “ By this it is de- 
clared that by the the act alone, creating the filial re- 
Explanution in lotion, propei-ty of the son-given in the estate of his 
the Chandrilca. adopter is established, and connection to him aa be- 
longing to the same family ensues : But through extinction of the 
filial relation from the mere gift, the property of the son-given in the 
estate of the giver is extinguished; and connection to the family of 
the giver annulled.”* 

- - ■■■■ ■ ■■I — ■!■■■■■■■■ I ■■■ I ■■■■ I 

t * 

Vide Smtti Chandrik4, Sec. 11. § 19. where this quotation in part occur*. 

(a) See 1 Mad. H* C. Rep. 182. 
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9. But although by the text of Manu, connection to the family 
-t* Atextof Vfiiat natiu'al parent is annulled : what proof is there 

Mmvk coDclasivc, the connection to the family of the adopter being 

that filial relation established? on this point Vrhat Manu declares,— 
to ine adopted fa- ‘‘ sons given, purchased and the rest retain relation 
tlier is established, sapin^ to the natural father as extending to the 

’fifth and seventh degrees ; like this general family, [which is] also that 
of their adopter.” 


10. The relation as sapinda of sons given, purchased and the rest 
p . p to the natural parent continues : by gift, and so forth 
the text.^ ^ even that does not fail ; for by reason of consisting in 

connection through containing portions [of the natal's! 
father], it is not possibly to be removed while the body lasts. By this 
it is declared that the relation of sapinda in question is the consan- 
guineal connection only and not connection by the ' pinda or funeral 
cake ; for that this latter is barred is shewn by this passage, — 
Of him who has given away his son the obsequies fail.” Anticipat- 
ing a question as to the extent of this relation as sapirnia, the author 
adds, — “ Extending to the fifth and to the seventh degree, &c.” The 
meaning is this : ' Extending to the fifth decree’ — completing five, that 
is— embracing, — five degrees. So of the expression ‘ to the seventh 
degree.’ 


. . p _ 11. Gautama also, With the kinsmen on the 

iaina ^confirmato- side of the father (viz. of the procreator (vfji) beyond 
rj. the seventh degree ; and with those on the mother’s 

side beyond the fifth, &c.” 


12. Here the word ‘ vijf (the procreator) is used for the sake of 
The word ‘ vliP comprehending every one even, the natural father of a 
occurring denotes given and so forth ; not merely the natural father 
generRlly the na- of the son of the wife only : for a text of Manu ex- 
taral father of any presses, As for these, denominated from the context 
description of ad- thougli produced from the seed (vija) of others : 

ved by^HcxIi^of [fcons] of that person from whose seed they 

Manu. severally sprang ; and of no other.* 


ANNOTATIONS. 

10. By this it is declared, &c.] The word ‘ pinda’ signifies either the * body’ or a 
* cake^ or ball of food presented to the manes of the deceased ; the word ‘ sapipla’ ihcre- 
fore, may denote either one consanguineally related, or one connected, through an obla- 
tion of such funeral cake. 

12. Here the word ' vfjl’ is used, &c.] This word signifying literally the owner 
of the seed, is more particularly used, to devote the person appoinied to raise issue on 
the wife of another ; in coutradiatinotiou to the husba?id of such woman, technically 
caUed the * ksbetri,’ or owner of the soil. The author accordingly deems it necessary 
to explain that the word as used by Gautama has not such pariicular and limited sense : 
this he supports by referring to a text of Manu, where the word ‘ viju’ or seed is used, 
in respect to the natural fattier of any subsidiary son. 
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13. 'They are sons of that person/ This de- 
claration that they are sons is for the sake of pro- 
pounding the connection of sapinda |Jy the boayl ; 
and not to establish filial relation. For that wofild 
be at variance with the declaration of filial relation [to 
the adoptive father] contained in this and other 
texts, — “ Of these twelve sons of men, &c.”^ — ' Of no 
other’] not of the adopter. 

14?. But analogous to the case of the daughter may not the re- 
lation of ' sapinda’ to both [the giver and the receiver] 
be admitted : for like the state of lineage, the relation 
of sapinda is established by the adoption. — Should this 
be objected it is wrong ; for it would be at variance 
with the text of Vriddha Gautama. — The sons given, 
purchased and the rest who are adopted from those 
of his own general family by observance of form ac- 
quire the state of lineage [to the adopter]. But the relation of sapinda 
is not included.” 

15. Those sons given and the rest who are adopted ' from those 
^ f of his own general family’ — from among his general 

^ family acquire by the observance of form 'the state 
of lineage’ — the state of offspring. But in respect to 
these the relation of sapinda ' is not included’ by the form, — meaning 
— is not established. 


Of whose text 
the Sentence ' they 
are 8ons,&c.’ is to 
declare the 
iiection of sapipda 
And the expres- 
sion ^ no other’ to 
denote the adopt- 
er. 


Objection that 
the relation as 
sapinda, may sub- 
sist to both fath- 
ers, refuted by a 
text of Vriddha 
Gnutama- 


Which, a for- 
twrij bars the re- 
lation of sapirida, 
in the case of one 
of a different ge- 
neral family. 

Argument in 
favour of 'the ge- 
neral position, as 
to tke consangui- 
neal relation of 
sapinda to the 
adopter, not ex- 
isting in the ad- 
opted. 


16. If the relation of sapinda be not established 
in those even of the same general family, it is declared 
a fortiori, that such relation is not produced in the 
case of one of a different general family. 

17. And this is proper. As [in the case of the 
daughter] by reason of her proceeding from the father 
and producing in concert with the husband, the same 
body [their issue] the relation of sapinda [by the 
body] to both is established : in the same manner in the 
case of the son given it is not established ; for though 
he proceed from the natural father, the producing in 
concert with the adopter a common body is wanting. 


18. Accordingly, Devala in the text subjoined (since the family 
Which is con- ^^lame, a share on the funeral cake are specified,) by 
firmed by a text the term ‘ merely,’ bars the relation even of sapin<te. — 
of Devala. ‘‘ For the sake of religious merit [being adopted] like 


ANNOTATIONS. 

14. But analogous to the case of a daughter,] A damsel retains the relation of 
sapii;tda to her father who gives and acquires the same to her husband who receives her 
in marriage. 

18. Devala in the text subjoined.] In the Vyavahira Mayfikha, this text is cited 
a3 attributed to Narada and alleged to be unautbentje. 


* Mauu 9, 168. 


602 


Hindu' law-books/ 


the real son under the family name of each respectively,' (tat^tat- 
gotrena) sons [who are] reared: for such merely participation in a 
share, and [the oblation of] the funeial cake is declared.” 

19. But is not this irrelevant to the subject proposed : for it 
ODDOuent^a regards the son for religious merit. Thus : — in those 
objection that 1^^^ reared for the sake of 

Devala’s text re- religious merit ^ under the family name of each res- 
garda ^ particu- pectively/ (that is under the family name severally 
iar son for.reli- of each only,) does the mere participation alone in a 
gioua merit. share and the funeral cake vest : not, (for such is the 
intent,) the relation of sapinda to the adopter. Hence the text im- 
ports the want of connection of sapinda of that son only to the adop- 
tive father ; not of the son-given. 


20. This objection if made, is denied. — For a son for religious 
Refuted merit (dharma-putra) is not admitted, as [such ad- 

mission] would be at variance with the enumeration 
in this text, — “ Of the twelve sons of men whom Manu sprung from 
the self-existent has named fee.” ; — or even were such son admitted 
as he is not classed in the series of heirs, (the wife and the rest,) he 
could not participate in a share : and the connection of sapinda, not 
being possibly implied to forbid it would be unmeaning. Therefore, 
that text regards only the son : since it propounds participation in a 
share. 


21. Now of the text in question this is the meaning. ' For 
T? 1 the sake of religious merit’, — (that is, for the sake of 

Devafa’s text. acquiring religious merit obviating the exclusion ot 

the man himself from heaven,) after being adopted 
' like the real son,’ — (that is as substitutes for the same ;) by the adop- 
ter, ‘ under the family name of each respectively’, — (that is, even 
under a family name, different with reference to the natural father,) 
sons who are reared : in these merely participation alone in the heri- 
tage and [the oblation of] the funeral cake of the adopter vests : not 
connection as sapinda. Therefore, it is established that in the text in 
question the connection of the son given as sapinda to the adopter is 
not declared ; but on the contrary his connection as such extending 
to the seventh degree inclusive to the family alone of the natural father. 


22. But does it not follow on account of proximity, that sons 
Ouixmeiit’s mentioned in the plural number required by the re- 
argucS^t, that petition of ‘ tat,’ are designated by that pronoun, not 
sona are * alluded on account of remoteness, the adopting party becom- 
to ^ the pronoun ing possessed of male issue ; for, — it would be impro- 
in DevaWs text. p^j. apply to such, whose plurality is dubious, the 

repetition : — the pronoun, " tat’ designating it were) a person not 


ANNOTATIONS. 

22. Required by the repetition of * tat.’] This pronoun is repeated to denote that 
the reference to the object is made distributiycly it follows, therefore that the object 
must be in the plural. 
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immediately obvious, cannot bear an import in the sense of ^ atma’ 
(self) : — and the possessive pronoun ' sva* (own) denoting the pemon 
immediately obvious, only would have been proper. 

23. Should this be alleged : we assert the contrary. According 
« f , to the. maxim, — “ The application of pronouns is to 

the object presented to the mind/’ — the adopting 
party is indicated by the pronoun 'taf (‘ of each, &c.*). For the being the 
object presented to the mind, depends on being principal : and the 
being principal, proceeds from being the object to be perfected, or from 
relation to the effect. Now the father is principal by reason of being 
the object to whom accrues the effect consisting of heaven, which in 
virtue of such text as, — by a son he conquers worlds, &c.'* — is to be 
produced by an act, the instrument of which is a son : and because by 
thoroughly considering this and other texts, — “ the rites for the father 
consisting of oblations of food, and libations of water to be performed 
by the son, &c” — it appears the father is the object to be perfected as 
such by rites of oblation of food and so forth, the agent of which is 
the son. 


24. Thus. He mixes coagulated milk (dadhi) in boiled milk : 

And analogous ^ cxxrd of two-milk whey (fimikshft), an obla- 

reasoinug from tion for the Vai^vadeva set of divinities.^’ It being 
the Mlmans^i settled, that the curd here alluded to by reason of 

being formed of mingled coagulated milk and milk, 
is an altered mode of what was intended to be offered : should it 
be alleged by the opponent that the coagulated milk is what is altered ; 
since that alone designated by the pronoun ‘that,’ (for, the coagulated 
milk mentioned in the accusative case, is principal by reason of the 
milk mentioned in the locative being secondary,) refers to the divi- 
nities :-^it is thus demonstrated by the supporter of the right opinion, 
that the milk is what is altered. As the milk is pervaded by the 
coagulated milk, although the object [of the verb ‘ mixes’], by reason 
of this consequent result of the import of the passage, — (‘ he perfects 


ANNOTATIONS. 

Not on account of remoteness, the adopting party,] In Dcvala’s text, though not 
expressed, the adopting party is understood as the agent to the verb in immediate con- 
struction with * are reared,* in the passive voice : and is consequently more remote 
than ‘sons,’ from the phrase * tat-tat*gotre^ia.’ 

To such whose plurality is dubious.] The agent of the verb ‘ rear’ not being ex- 
pressed : its plurality or otherwise is not certain. 

24. He mixes coagulated milk (dadh) in boiled milk.] The author alludes to and 
enlarges on a portion of the 9th topic of the 1st section of the 4th book of Jaimini’s 
MtmdnsA In the Vedas, this passage occurs. “ He mixes coagulated milk, ((kdlii) in 
boiled milk, that is a curd of two-muk whey (amikshi), an oblation for the Vaifvadeva 
set of divinities, and whey for horses [on particular ceremonies.”] lu the part of the 
Mimansa specified, it is proposed for a discussion whether the curd and wliey, viz. the 
grumous and serous parts of this compound are collectively the object of the act or 
only the curd. Since both are equally produced by the act of admixing the coagulated 
milk. The first supposition mi At be inferred; it is however thus demonstrate,, that 
the curd, formed as mentioned is the object proposed by the act, and that the whey is 
incidentally or subordinately produced, The curd it is urged is no other than the “ 
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milk by coagulated milk/) the milk aloue is principal. Therefore, this 
only desigimted by the pronoun ‘that/ relates to the divinities. Ana- 
logous to this, in the case in point also, it is correct to say, that since 
the father is principal, by being the object to be perfected, he only is 
designated by the pronoun ‘tat.’ 

Argument 25. But should it be objected, if the son given, 
against ihe posi- bear not the relation of sapinda to the family of the 
tion, that the adoptive father; why should not his marriage take 
adopted is not place therein ? Excellent! we reply, — on account of his 

belonging to the same general family. 

refuted. 

26. Then his marriage might take place with the offspring of the 
adopter’s sister and so forth, for connection by identity 
Puriher objec- of family and that of sapin^ are wanting: nor do we 
tiou of oppouent. present find any text prohibitory of this. On the 

contrary, there are passages in favour of it such as, “ Let not any one 
marry the daughter of that person, who taught him the sSvitri incanta- 
tion : but marriage in the general or also in the peculiar family of that 
person, does not however occasion an offence.” Yet, this is not an 
intended consequence : for, it is at variance with the universal practice 
of good persons, uninfringed, and by holy writ unforbidden. Therefore, 
what reason is there against marriage in such instance. 

ANNOTATIONS. 

itself to which the coa^lated milk is admixed, as is argued, — Ist, from the use of Mie 
pronoun * that’ which indicates the boiled milk, for that is principal,— 2d, from the 
import of a preceding portion of the Vedas referring to the oblation of curd produced 
by the process in question, which recites, “ consume this milk,” — 3d, from the analogy 
of taste, the curd and milk both being sweet : whereas the whey is sour. 

26. ‘ Savitrf incantation.] This (otherwise called the Gayatri,) is a verse of the 
Vedas, the mental recitation of which is an essential part of tne daily observances en- 
joined the Brahman to whom, when invested with the characteristic thread, it is taught 
with an injunction of secrecy. — For the insertion here of this mystical verse, the curious 
reader is indebted to Earn Mohan Ray, an enlightened Hindu distinguished by learning, 
but still more by the liberality of his sentiments, well evinced in the different publica- 
tions which have emanated from his pen. — The text of the Savitrl runs thus : 

Om I Bhur-hhavah-svah I 

Tat-savitur-varenyam hhargo devasya dhlmahi dhiyo yo nah prachodayat. 

This may he translated, — “Glory to the Almighty in his triple character of the 
preserver, the destroyer and creator : — to the earth, sky and heavens — We contemplate 

desirable light of the resplendent sun, who directs our intellects.” 

On this Ram Mohan R4y, makes the following comment founded on interpretative 
passages from the Vedas, Manu and Yajfiavalkya, — “ Om ! This mystical word is com- 
posed of the letters a, u and m, and is the emblem of God the author (as respectively 
intimated by those three letters) of preservation, destruction and creation. — ^Those 
letters likeyvise express that with respect to sentient beings, he rules the states of wak- 
ing, dreaming and sound sleeping. — This word is called the Pranava or M^h praise.— 
• Bhiu-bhayah-svah’ — ^These worefe signify the earth, sky and heavens. — This is called 
the vyahriti, or universe, or all comprehending — ^These (the pranava and vyahriti) are 
prefixed to the Gayatri, to make it complete. The three combined imply that,-^we con- 
template ^d, the author of preservation, oreaticm and destruction, — ^the support of 
sentient beings, in the states of waking, dreaming and sleeping, — who comprehends the 
universe, — and is that desirable inherent light of the resplendent sun ; that, as our in- 
ternal light directs our understandings towards righteousness, — or in short, that God 
is all in all.” 
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27. On this subject, it is replied by a certain author. '^She who 
A ttp^j to ^ connected, as sapiu<^ to his mother and 

wliiehbjracertaia (pitus) and not belonging to the general 
atttbor, is recited, of either, is approved amongst twice-bom men^ for 
espousal and connubial intercourse.”* As for the mentioning a 
female not connected as sapi^da to the father, in this text of Manu^ in 
which [if the son of the body were regarded,] it should have been ex- 
pressed, — not connected as sapinda to himseir — that is only, to 
declare, that the marriage of an adopted son, must not take place with 
a woman connected, as sapinda, to the adoptive father : otherwise, tho 
marriage of a bridegroom, the eighth in descent jBrom the common 
ancestor, (his kindred being through his father) with a bride, the sixth 
from such ancestor, (her descent being through her mother) might not 
take place : for being related as sapinda, to the father of the bride- 
groom, her non- connection as such is wanting. But what was required, 
would not thus result ; for, it would be at variance with the practice 
of good persons, and texts of every code of law ; such as : “ Beyond the 
fifth and seventh degrees, on the mother’s side, and the father’s side, 
respectively, (matritah-pitritas-tatha) [the relation of sapinda, ceases].^ 
Nor can it be alleged, that this objection is equally applicable to the 
adopted son also ; since it follows, such son, the eighth, and a damsel, 
the sixth, in degree, by reason of her being related, as sapinda, to hia 

ANNOTATIONS. 

27. Otherwise], That is supposing that the real legitimate son were referred to, 
and not the adopted son. 

Her descent bein^ through her mother]. A restriction to this effect, was neces- 
sary : for, if a female did not intervene between the proposed bride and ancestor common 
to iier, and the bridegroom, they would belong to the same general family, and their 
marriage consequently illegal, as will appear from the following note. 

Such as : “ Beyond the fifth, &c.] The passage here cited is from YtLjffavalkya* 
The following is a translation of, the text where it occurs, and those immediately pre- 
ceding and loHowing'- “ Having given a present to his preceptor, he should perform 
the ablution [prescribed for the conclusion of studentship] : Having completed a 
Veda, or the acts of merit, called * vrata or both ; persevering in holiness, let him 
marry a peifect woman : one not previously married or deflowered : beautiful : unre- 
lated to him as sapinda : liis junior: free from disease : having a brother: born in a 
family not following the same Kishis (or patriarchal saints). Beyond tlie fifth and 
seventh degrees, on the mother^s side, and the father’s side, respectively, [the relation 
of sapipia ceases]. From an illustrious race of Brdhmapas well versed in holy writ, of 
whicli ten ancestors are known, [the bride must be taken], but not from one affected hf 
an infectious disorder, though free from reproach.’’ In the Mitdkshar^ the following 
comment on the quoted part of tliese stanzas occurs. “ ‘ On the mother’s side (matritah), 
— that is, — in the line of the mother, after the fifth degree. ‘ On the father’s side’-r 
that is, — ^in the line of the fat lier, after the seventh degree,— ‘ the relation of sapinda, 
oeases’ as is understood ; and this term * sapinia’,* though on the force of kindred, ap- 
plying to every degree, refers only to those restricted : analogous to the words, ‘ ninn- 
mathya* ‘ pankuja’ and the like.f Accordingly, there are six sapindas ip ascent, the 
father, and the rest : and six in descent, the son, and the rest, and the man himself, is 


* Manu 3, 5. 

Of these words, the first is used to denote fire produced by friction on the actual 
occasion of being required for a sacrifice : the second to signify the lotos ? they du 
not, as might be supposed from their etymology, signify respectively any fixe Mflioled 
hy friction, and any aquatic plant, (v, Mim&ns& of Jaimini) 1. 4. 10. 
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filther, may not intermarry. For, under this text, subsequently recited 
'' the relation of sapindas ceases with the seventh person,* &c. &c ”) 
the fiither of the adopted son, the seventh in descent, not being related^ 
as sapinda, to the common ancestor, — by reason of the bride, the sixth 
in descent, consequently not being so connected to him, — such bride, the 
sixth, and the father of the bridegroom, the seventh, are not mutually 
connected as sapindas : as has been already declared. Therefore, there 
is no inconsistency in alleging that this text even is decisive of the re- 
lation of the adopted son as sapinda [to the daughter of his adoptive 
father’s sister and so forth].” 

28. This is very erroneously stated : for, either of these alterna- 

This reply re- tives, [one of which under the foregoing construction 
futed as very must be assumed] is admissible. Accordingly, is the 
erroneous. text in question decisive of the relation of sapinda, of 

an adopted son only ; or, of both the adopted son, and the real legiti- 
mate son ? The first proposition is not correct : the text may, in two 
ways relate to the son-given ; either from such son being the subject 
treated on, or the text having the same meaning with a special text 
conclusive of the adopted son’s relation as sapipda. Now, in this case, 
there is not either of these two causes, since they do not appear. Be- 
sides, did the text in question intend the adopted son, the term ' father’ 
by a secondary import, would mean the adopting father ; and that is 
not intended ; for, it would be at variance with the rule of logic, “ In 
a precept, the sense of a term is not secondary.” Nor, also is the 
second position accurate, since it is forbidden to attach both senses to 
the word ^ father.’ Nor is there as in this instance, — There are fish 
and a cow-house in the Ganges” — any proof, arguing the implied intent 
of a secondary sense. Therefore the text in question is relative alone 
to the son of the body : for conception and so forth are the subjects 
treated on, and it is declaratory of the same effect, as this and other 
texts : '‘Beyond the fifth and seventh degree, &c.” 

29. Neither can the objection specified be alleged, — viz. that, if 

The argument regard the real legitimate son, it would follow, 

also in the reply, f^bat a bridegroom the eighth, from the common an- 
that the text of cestor, and a bride the sixth, might not intermarry, 
Manu cited does on account of her non-connection to his father, as 

iT^timate ton^^is sapinda being wanting. For, that is no real objection 
founded in a oils- being founded in a mistake of the ablative 

tftkc. case, (pituh) for the genitive [inflected the same.] 

ANNOTATIONS. 

the seventh. Should the line diverge, the enumeration should be made until the 
sefeath degree, commencing from whence the direction of the line varies. This is ap- 

to every case.” 

' 28. As in this instance, — " there are fish and a cow-honse in the Ganges.^J Here 

thfe * Ganges* in its primary sense obviously signifies the river, so caned, in which 
the ilsh exist, and in a secondary sense, the bank, on which the cow-house stands. 

29. The ablative cas^ i& rendered certain by this text of Gawtamal The word 
‘ bandhubhyah’ occurring in the phrases * pitri-bandhubbyah,* and ' mAtri'Dandhubhyah* 
can only be the fifth or ablative case. , 
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Y ^ na ? a Iky a , Accordingly, in this sentence mfitritah pitritas-tatha** 

('on the mother’s side, and father’s side, respectiyely*) — 
au araa. grammatical affix * tasil’ conclusive of tne case 

the ablative, is used by the chief of saints. Should a doubt arise 
this affix also, being used as the inflection of every [oblique] cf.. 
the ablative is rendered certain by this text of Gautama, — With ^ 
kinsmen on the side of the father, (pitri-bandhubhyah) (viz. df 
the procreator) beyond the seventh degree, and with those on* the 
mother’s side (mStri-bandhubhyah) beyond the fifth, &c. Thus, that 
noticed is not any satisfactory reply, another must be declared. 


30. This others have propounded — “ Sages declare these eleven 

Another renl? rest,) as specified to 

propounded, ^ substitutes for a son ; for, the obsequies would fail.”"^ 

Since in this text, the son of the wife and the rest, are 
declared to be substitutes for the real son : by the maxim of lo^c, — 
‘ the substitute possesses his virtue, — the whole virtue of the legitimate 
son being inferred in them, the exception [from marriage with them] 
of a female sapiadaof the adoptive father must follow.’ 


31. This is not accurate : for, as the representation of the relation 

of sapinda forbidden by this passajO^e — the relation 
ana rctutea. sapinda is not included” — would be impossible : 

that not being obtained the exception of such female could not take 
place. Hence it is disproved that the exception [from marriage] of 
the female sapiuda of the adoptive father is established from the re- 
presentation of the virtue of the real legitimate son [existing in the 
substitute] by reason of the name of ‘ son’. For, analogous to the case 
exemplified iu the passage, — an animal being the object he performs 
not these two [rites.”], — the representation of the relation of sapinda 
which. is forbidden being impossible, the exception could not subsist. 

32. Therefore, not being otherwise inferrible, the relation of 

Correct soluti ^ sapinda’ in the peculiar family (kula) of the adopt- 
ou of tlie question ^ founded only on express texts of law must be 
in 26. admitted. This is declared. Relation of sapinda is 


ANNOTATIONS. 

31. “ Aa animal, &c. &c.’*] Allusion seems to be made to the 2nd topic of the 1st 
chapter of the 12tb book of Jaimini’s Mlmansi or perhaps to the 2d topic, Btb chapter 
of the 10th book of the same work.— Whatever may be the object to be offered, gene- 
rally speaking, in sacrifices the same rules are obberved, and essentials necessary. It 
is however provided in the Vedas by the sentence quoted, that where an animal is the 
offering, the two ‘ ajya-bhiga* sacraments are not to be performed, this term denotes a 
rite, where clarified butter (ajy a) is presented, and is applied more particularly to two 
ceremonials of a sacrifice where that article is presented, with recitation of two pre- 
scribed mantras or incantations. By the passage in question, the performance of these 
two ceremonials^ in the case of the oblation of an a n i m al being interdicted in alluding 
to such a sacrifice, there would be no occ^ion to except the ceremonials in qoesticn ; 
for, in such case their non-performance being especially presided for, there woud be no 
ground for inferring th^ir ooserrance. 

— - ■ - - ' - ..I ... . .. 
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Tbe relation as 
sapinda of the ad- 
opted to the ad- 
opter’s family is 
founded only oa 
excess texts. 

Hemyri pro- 
pounds it as ex- 
ten dtnff only to 
titree degrees. 


of two descriptions ;-^tlirough consanguiiiity 
nection by a funeral oblation. Of these the relation as 
sapi^^ arising from consanguinity, being obviously 
barred in the case of the adopted son,— Hemiidri, 
(after having declared that relation as arising alone 
from connection by a fiineral oblation, and consangui- 
nity) has determined the relation of sapinda of sons 
given, and the rest in the family of the adoptive father 
as extending only to the third degree. 


83. And so also K^rshn^jini — As many as there may be degrees 
Is K ' h forefathers : with so many their own forefathers, 
a 0 ars - sons given and the rest associate the deceased : 

in order their sons with two forefathers, their grand- 
sons with one. This is general : the fourth decree is excluded : there- 
fore this is [a relation of sapinda] extending to three degrees.” 


34f. This is the meaning of the text. — According as the deceased 
Exposition of adoptive fathers may be sons legitimate, adopted abso- 
bis text : of tbe lately or of two fathers ; as many as there may be 
first part. degrees of forefathers, — three or six ; — (that is, in the 

first of these cases, three, — viz. the natural father, grandfather and 
great-grandfather [of the deceased], — in the second, three — viz., the 
adoptive father, grandfather and great-grandfather, — in the third 
three ; — the adoptive father and other two, — and three, — the natural 
father and other two, — ) with so many not exceeding six, [as the case 
may be,] let sons given, and the rest associate their acquired fathers, 

35. The epithet their own” is used for the purpose of suggest- 
Eorce of the all these as many as three or six, (as the case 

epithet "their may be) who are forefathers of the adoptive father 
own,* and reason are divine objects, contemplated in the ceremony of 
of subjoining the ‘ sapindi-karana', performed for the adopted son, by 
part cornmenciMg hence it being deduced, that tbe 

Bou^ forefathers of the adopter are in fact divine objects in 

the ceremony of ‘ sapindi-karana' performed for the 
adopted son : the author propounds a distinction ; ""In order their sons 
with two [forefathers]” — that is with two of three, and four of six. — 


ANNOTATIONS. 

35. AH these, Ac. &c.] Tbe great-grand fatlier of the adopter, in the line of his 
iwtural father, and (if he be son of two fathers,) bis great-grandfather in tbe line of 
bis adoptive father would not be included in a set of three ancestors, to each of wbom, 
at the sapipli-karaija for the adopted son, to be performed by iiis son, «n oblation of 
food and so frth, (as specified in tbe preceding note) is tube consecrated; Uukss 
any of the nearer ancestors survived sucl» adopted son. But either of these great-grand* 
fithers Would be eontemplated amongst the remoter ancestors, denominated ‘ lepa*t>hak/ 
whom are offered the wipings of the oblations of food. 

The ceremony of * sapid li-kara^ia*] or rite of associating the deceased with the 
of departed ancestors *. it should strictly take place on the annirersary of the dajr 
of dwfh, but is more usually performed at the funer^ repast of the 13th day from tbe^ 
decease : previous to its performance the deceased is not denominated a 'pita* or de- 
parted ancestor. This rite consisis in the following ceremonials. Four vessels called 
eacb of two leaves are prepared. These we filled with water for fhe 
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On thi« principle let the grandsons of the adopted son perfpnp ^e 
'sapindi-kara^a' for their own father, with, one (the father of th< 
ter, from amongst three forefathers of the adopter of their own ^ 
father : or in the case of [such adopter] being sons of two fathers^ „ _ 
both grandfathers of their own grandfathers. The author points odt 
this rule in respect to the adopted son and his issue likewise. 


36. ' This is general:' — that is, this ceremony 
th‘ ^ sapindi-karana,* where the adopted son, and his son 
" gQj^^a Qf two fathers must be equally perform- 

ed [by their descendants] with both sets of forefather®. 


37. But, if this is the case : the ‘ sapindi-karana' for his own 

The senteaoe the grandson of the adopted son being per- 

Hhe fourth degree formed by the great-grandson ♦of that person, with 
is excluded’ why these three, — the son of the adopted, the adopted, and 
subjoned. the adopter, — no alliance by a funeral oblation with 

the three forefathers of the adopter would exist ; as not one of them 
even is included. Accordingly, the author adds, — " the fourth degree 
is excluded." The meaning is, — when any person may perform for 
his own father, the ‘ sapindi-karana,' he should do it with three, the 
father and other two ancestors of deceased, not with the fourth. 


.-..w reason for 
subjoining, and 
tbe import of the 
concluding part 

‘ therefore this 
&c.* 


38. But in the instance of the real legitimate son is not thus the 
performance of the sapiridi-karana [for his father] with 
three forefathers only, established by holy writ? 
Being established then by this alone, for what pur- 
pose is the inconvenience of introducing another ex- 
press text [to declare it] ? Anticipating this objection 
the author subjoins : Therefore this," of adopted sons 
is a relation of sapindas extending only to the third degree being pro- 
ductive of uncleanness and disability of marriage, and consisting in 
connection by funeral oblations. It is not such relation including the 
seventh degree, declared in the subjoined passage from the Matsyar 
pur^ina : for this being of a general nature is excepted by the special 
rule [in the case in point] — “The fourth in degree, and the restare 
partakers of the wipings [of the oblations]. The father and the rest 


AJN NOTATIONS. 

icented wood, flowers, Bpssamum seed, and consecrated severally to the deceased, and 
thiee nearest departed ancestors on the father’s side. Tlie contents of that consecrated 
to the deceased with the exception of a small part is poured out in equal portions into the 
otlier three, with recitation of the two prayers commencing “Ye samanya, &c.” Tiiea 
the observances of the ekodishta and parvana rites, with the variations neoSssary 
take place, the same prayers being recited : — ^that is, — those of the former rite are per- 
formed in honour of the cleceased, and t hose of the latter in honour of tbe three ancestor® 
abovementioned. Of the four funeral cakes which would be thus offered severally to 
the deceased, and the three ancestors in question, lhat consecrated to tbe deceased i| 
divided into three parts, one of which is admixed with each of the other three cake®. 
It is from this that the ceremony takes its name. The portion of the contents of th® 
• puli’ consecrated to the deceased, which is reserved, is for the purpose of being 
sented to deceased, amongst the other articles, the oblation of which is part of ' 
ekodishfa rite required to be performed in bis honor. For g description of the 
and paanrana rites, v. supra, note to § 72 of Sect. IV, 



are participant of the oblation. The seventh in descent is the giver of 
the oblation. Of these the relation of sapinda extends to the seventh 

ji »* r • • 


39. Intending merely this, it is said by the author of the San- 
The author of g^^aha. '‘The relation as sapin^ of adopted sons, 
tlie Sangrahaoon- extends to three degrees in the family of the natural 
^ father : and like that, in the family of the adopter. 

This is a rule of law.” The mention here of relation as sapinda in Doth 
families, is with reference to the son of two fathers, for, it has been 
jshewn that the ceremony ‘ sapindi-karana’ for such son, is performed 
with two sets of three forefathers. Of the absotutely adopted son, the 
relation of sapinda in the family of the adopter, consisting in connection 
by funeral adoptions extends to three degrees : in the family of the 
natural father, arising only from consanguinity, it extends to seven 
degrees. To enlarge would be useless. 


Explanation of 
a part of Vrihat 
Mann’s text, oiled 
in § 9, appositely 
introduced. 


40. " Like this, the general family”]. ‘ Like this,’ — analogous to 
the relationship as sapinda the general family likewise 
[of sons given and the rest,] is that of the natural 
father who contributes the seed ; not only of the natural 
father however, but also of the adopter. The general 
family of sons given and the rest, is that of him also, 
who is the adopter of such son given and so forth. By this the rela- 
tion of sapinda is shewn to vary from the general family. Thus, that 
relationship is in the line of the natural father only, not so the general 
family ; on the contrary, this is that of both [fathers] even. This 
likewise does not apply to the general adopted son: but is relative to 
the son of two fathers, a particular adopted son. 


41. Accordingly sons given and the rest, [who are sons of two 
^ j . fathers] are of two descriptions : Those absolutely 

yanas^are'^f ^ two sons of two fathers, and those incompletely so. Of 
descriptions, such these, those are named absolute ‘dvySmushyiyanas’ 
as are absolutely ^ho are given in adoption with this stipulation, — ‘this 
so and otherwise, jg ^g natural father and adopter). The 

incomplete ‘ dvyfoiushySyanas’ are those who are initiated by their 
natural father, in ceremonies ending with that of tonsure, and by the 
adoptive father in those commencing with the investiture of the charac- 
teristic thread, since they are initiated under the family names of both 
even, they are sons of two fathers but incompletely so. Should a child 
directly on being born be adopted ; as his initiation under both family 
names would be wanting, he would partake only of the family of the 
adopter. 

42. Intending all this, SatyiJshidha says, — of absolute ‘ dvyfi- 

R X / / j L mushySyanas’ of both &c.” By this compendious r^e, 

iftWnds the^sa rn e having declared the connection of absolute dvy^mush- 
^lxpl»nati(>n of ySyanas to the patriarchal saints in both families, the 
aiiMhorSsmofliis author by another aphorism commencing, — “Of sons 
by Stivarasvaml. given and the rest like the dvySmushydyana, fee.” — 
ordains the same connection with respect to those incompletely dvyfi^ 
mushyftyanas, Now this is thus explained by Savarasy^mK “ Treating 
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OB dvjrSmuriiyilyaBaSj the author mentions those incompletely so, "*Of 
SOBS given, &c.*’ Unto those only not to issue beyond, [does the con- 
nection to both families extend.] By the first only the initiatoiy fitoS 
[ending with tonsure are performed.] If by the adopter [the family of 
the adopted} is that of the latter : on account of priority. From this 
alone [the same is the case] in respect to a descendant beyond. So 
also those, who are affiliated by a descendant of the same general 
family, (as for instance a nephew, by an uncle,) are of the adopter’s^ 
family only, 

43. The meaning of this explanatory passage is this. — He only ^ 
Exposition of connected to both families, who has been initiated 

the meaning of under both family names ; not descendants beyond, 
this explanatory In reply to the question, as to the cause of connection 
passage. family of the natural father, the author save ' 

“ By the first fee.*' ‘ Tire first’ ; — that is, the natural father : [the 
cause is, — ] on account of the initiatory rites, being performed by him 
only". — Now the initiatory lites, [alluded to,] are those ending with 
tonsure : on account of this passage from the K^lika-purdna.* " Oh 
Lord of the earth, a son having been regularly initiated under the 
family name, of his [natural] father, unto the ceremony of tonsure in- 
clusive, does not become the son of another man.” This has been 
already before explained. He does not become exclusively, the son 
of another : but, is a dvy^mushyayana, or son of two fathers. 

44. Anticipating a question, as to what would be the case, were - 

the initiation performed by the first ; the author ' 
tinued. adds, — If by the adopter &c.” If every initiatory 

rite from that on birth, or even those commencing 
with tonsure, be performed by the adopter only, the family’^ [of the 
adopted] is of the latter, — that is, — of the adopter only. For this, a 
reason is subjoined : — on account of priority” — meaning, — from pre- 
cedence in the performance of initiation. 

45. The author declares the family (required to be known,) in 

the instance of the issue of the dvy^mushySyana, 
tinued. [absolutely] adopted son : — from this 

alone” — from the initiation taking place under the 
family name only of the adopter in both instances even his, is the 
family of the descendants beyond. 

46. The author alludes to the adoption of one belonging to the 

The B B on general family, — so also, &c.” That is, — ^if the 

eluded. ' natural and adoptive fathers belong even to the same 

general family, the distinctive appellations are fixed 
by the adopter only for the adoption, and initiation are performed 
by him* 


* V. Supra Sect. IV. § 22. 


tyr. 
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47. The text, {** A given son must never claim the family 
A text of Mann natural father, &c.*) must beconsidwed 


applicable to the case where every initiatory rite, from 
that of birth is performed by the adopter only : but 
the son given, and the rest who are absolute dvyfi- 
mushy^yanas, belongs to both families ; on account of 
this passage of Parijata ; — ''Sons given, purchased and 
the rest who are sons of two fathers, may not many 
in either family even : as was the case of Sringa and 
Saisira.”"!" ' In either family' — in the family of the 


hurring the rela- 
tion of the son 
given to the 
femily of the natu- 
ral father does not 
refer to the son of 
tiro fathers, on 
account of a text 
of Parij&ta. 

natural father, and in that of adopter, 

48. With respect to the sons given, and the rest being sons of 
two fathers, this text and that of Satyash^dha, com- 
mencing (" of absolute" " dvyAmushy^iyanas") are 
authority. With the same intent it is declared also 
in the Pravara-manjari " For the most part sons 
given purchased and made the son of the appointed 
daughter and so forth belong to both general families 
with connection to the patriarchal saints of each." 

From this alone on the occasion of the marriage of those, appertaining 
to two families both families with each of which their connection to 
the patriarchal saints, is involved must be avoided. 

49. The ^Skh^ or peculiar branch of the Vedas is that of the 

The ' 9 akh^’ is only. Vasishtha declares so : — " Sprung from 


Whose text:, 
that in § 42, and 
the one here no- 
ticed, prove that 
adopted sous may 
be sons of two 
fathers. 


that of the adop- 
ter : as shewn by 
Vaaish^ha, 

^ Explanation of 
his expression 
‘ sri-plkhd-bhak. 


one following a different ‘ (or branch of the 

Vedas) the given son even when invested with the 
characteristic thread, under the family name of [the 
man] himself, according to the form prescribed by his 
peculiar " becomes participant of the duties of 

such (}ikhk ; (sva- 9 clkh^-bh^k"). That duty in which 
Jais peculiar, (that is the adopter s) qiklii prevails, is a duty of such 
^kn^ ; in this he shares or is " participant &;c." Such rite only 
which is prescribed by the 95 kh^, of the adopter must be performed by 
him. This is the meaning. 

60. The forefathers of the adoptive mother 
only are also the maternal grandsires of sons given, 
and the rest : for, the rule regarding the paternal, is 
equally applicable to the maternal grandsires [of 
aaopted sons]. 

61. As for what is said by HemSdri that the precept enjoining 
^ A passaffe of performance of a funeral repast in honor of the 
to the maternal grand-father, refers to the natural maternal 
iSoutrary effect, grandfather ; that is inaccurate : for it is at variance 
refuted. with the passage — " of him who has given away his 

son, the obsequies fail."! Nor is the capacity of the maternal grand- 
sires as givers wanting : for by reason of their affording their assent 
to the gift (as appears from this passage — having convened his kin- 


The matprnal 
grandsires of ad- 
opted sons are in 
the line of their 
adoptive mothers. 


* 9142, 


t V, supra note to Sect. 1 § 31 . 


t 9, 142 


. HFA\ VT. 


dred, — they also^are parties to the same. Besides, by tliis pass- 

age^“ the funeral cake follows the family and estate*'* — the family 
and estate are declared to be the cause of performing the funeral re- 
past ; and the estate of the maternal grandfather also like that 
the father lapses from the son given. His incapacity to perform a 
funeral repast in honor of his original maternal grandfather is pro- 
perly declared. 

52. Accordingly, Hem^dri himself, from not being satisfied with 
Hem^dri too that [just stated], has advanced the other position ; 
has elsewhere ad- “ In the same manner as for the secondary father, a 
vanced the other funeral repast must be performed in honor of the scon- 
position. lYiatemal grandfather and the rest." 


5J^. And this even is proper. The adopted son as substitute 
Which is shewn legitimate son, being the agent of rites per- 


to be accurate by 
several argu- 
ments. 


formed by a legitimate son, it follows that he is the 
performer of funeral repasts, the objects of which are 
the manes in honor of whom a legitimate son perfonris 
such repasts. For : — without difference, relation to the father and 
other sires of the adopter obtains ; in tlie same manner as relation to 
the general family the 9<ikh5, the family-deity and family-rules of that 
person : — the term ' son is used without restriction in these and other 
passages ; — Fathers desire sons." The son who shall go to Gaya, &c." : 
— and further : if the adoptive mother be espoused according to the 
forms of marriage of the Asuras, and the rest, by reason of the father 
only of such acquired mother, being the maternal grandfather to be 
contemplated in the ceremony of sapipda-karana propounded in texts 
similar to the subjoined ; it is proper that his manes should be con- 
secrated in a separate funeral repast. “ At the close of the year by sons, 
the father must be associated with the paternal grandfather: the 
mother must be associated with the maternjil grandfather. Thus saith 
the illustrious Yam a,” 


And thus the 
adopted son does 
not incur the of- 
fence of parive- 
dana as declared 
by Gautama. 


54. Accordingly sons given and the rest do not 
incur tlie guilt of a ‘ ])arivitri' and the like : for a text 
of Gautama recites ; — “ By marriage and the establish- 
ing a consecrated fire, the offence of ‘ parivedana' does 
not attach to a half brother, a son. given and the son 
of a paternal uncle likewise.” 


ANN(5TATIO]SiS. 


53. Of the Asuras and the rest.] That is, — of the Gandharvas : of the Rak* 
shasas ; and of the Piaachas. Where she espoused, in either of the four suMrior forma 
of marriage, ^viz. thobe of — Brahma, — the Devas, — the Rishia — and the Prajipatis— 
at the ceremony of Sapinda-karana perfumed for her, she would be associated with the 
paternal grandmother and so forth, and ndt with the maternal grandfather and the rest. 


64. The guilt of a parivitri] or offence of parivedana ; this consists in a youpfet 
brother , marrying before his elder, or establishing a consecrated ire, while the d3£ 
may not have done the same. 



LAW-BOOM. 


55, ‘ To a half brother.] On the marriage "and so forth of either 
of two brothers by different mothers, the offence deno- 
minated ‘pariveaana’ is not incurred. This is the 
meaning. ‘A son given’] It is meant, — ^that although 
there be an elder brother inithe family of the natural father, the adopt- 
ed son is not (should he marry and so forth,) a " parivitri nor also oy 
such previous marriage and the like of the younger, is the elder a 
parivitta or person passively implicated in the criminal acts alluded to. 
‘ The son of a paternal uncle.’] On the marriage and so forth of the 
‘ kshetraja,’ son of a brother begotten [on his wife] by her brother-in- 
law or on the same of the legitimate son of such brother-in-law, the 
guilt of being a parivitta pai’ivitri and the like, is not incurred by such 
son of the brother-in-law or such ‘ kshetraja’ son respectively. This is 
;the meaning. 


56. ' The son of a paternal uncle’ in the general sense of the terms 
is not meant : for one adopted is suggested by the ex- 
pression ' a son-given and by reason of there being no 
grounds for supposing an unadopted [nephew to be 
refen*ed to] (as the prohibition [against previous mar- 
riage, and so forth,] does not apply to him,) there can 
be no rule for exempting him from the same. 


ex- 

^ UU.W SOU 

of a paternal un- 
cle,* does not refer 
to the mere ne- 
phew. 


57. Nor must it be argued that from the particular authority in 
question, the filial relation of a brother’s son though 
futed unadopted is established; for this is obviated by the 

several objections before stated :* viz. by, where of ten 
brothers five were without male issue, and five had each ten sons, it 
would result that the brothers destitute of male offspring would 
severally have fifty sons ; and it would follow that the fifty sons would 
jsach have ten fathers. Therefore the interpretation given only is 
accurate.i* 


ANNOTATIONS. 

« 

57. Nor must it bfe argued, &cj The offence of parivedana, is incurred by those 
bearing a mutual fraternal relation. The text of Gautama exempts those specified from 
the operation of this rule. If his expression ‘son of the paternal uncle,* be considered to 
refer to the mere nephew, there would be room to suppose that a nephew though un- 
adopted bore filial relation to his uncle. 


* V. Supra, Sect. 3 § 63. 

. t ^ pl^f Ibo following passage is contained as part of the text, in jorae MSS. 
though omitted in most : Also the articles presented at funeral repast, in 
honor of a kinsman of the adopter, are not to be given to the adopted, nor the articles 
presented at a funeral repast for a kinsman of the adoptive, or natural father, to the soh 
of two fathers : on account of this text, cited by Hemadri and Parijata ^ He should 
cause to be given to a near or distant kinsman, the oblation at a funeral repast : in 
shme manner he should not present with food at the funeral repast of his ^ther, 
one hawi^ the same set of jiatriarchal saints.” The ‘ oblation at a fnoefal repast* is 
What 18 offered on that oocasion.**— This passage may accurately l^eiong to this section 
on the rules relative to the adopti?# son. ^ o ^ 



DATTAKA-HI'kA'NSA^ sec. VII. 


SECTTION VII. 


legitirriate daughUr, there may he the different aubstituiee, 
responding with those for the son. 


mate daughter, 
there may be sub- 
btitutes as for the 
legitimate sob. 

Reason. 


1. As on defect of the legitimate son, so on defect of a legitimate 

Por the legiti- daughter likewise, daughters of the wife and the rest 
® are substitutes on account of the rule of logic, “ on 
defect of the principal a substitute, &c.” Now she is 
principal by reason of her being the means of comple- 
tion in the precept enjoying gift and so forth. And a 
daughter produced according to the precept directing 
conjugal intercourse at due season is such means ; in the same manner 
as rice and so forth acquired according -to the rules of acquisition are 
the completive means of a sacrifice. 

2. Accordingly it appears from the argument exemplified in the 
instance of the sacrifice at night, that progeny (praj4) 
only deduced from revealed law and indifferently male 
or female is liable to be produced under the positive 
precept regarding connubial intercourse at due season 
contained in such passages as this commencing — Let 
him approach in due season, &c.'' — and inferred from 
these and other confirmatory passages ; — We (women) 
obtain progeny from the approach of [our husbandsj 

at due season.” — They obtain progeny from approach at due season.” — 
For the etymology being thus ; prajS, (progeny) from ‘ prajanayatF 
(one who procreates), by the word prajd a male or female being only 
possessing generative powers is intended ; not one of the neuter gender : 
for such being produced from equality of the male and female seed is 
a monstrous production. 

3. Therefore should no issue (santati) such as is contemplated in 
From not hav- the passage following, be produced, descent to a region 

ing issue a person of horror is ordained. — Not having read ’the Vedas : 
sinks into hell. not having produced issue ; and not having perform- 
ed the various sacrifices, a regenerate man desiring absorption falls to 
a region of horror.” 


Issue, indiffer- 
ently male or fe- 
male is the object 
proposed to be 
produced, under 
the rule regarding 
connubial inter- 
course. 


A. What 

Etymological 
import of* santati* 
(issue) and *apaly- 
am* (offspring) oc- 
curring in the 
passage subjoined 
from which it ap- 
pears these woras 
intend a child of 
either sex. 


prolongs lineage, is *santati' (issue) a synonyme of ‘'prajff 
(ofispring) ; for a passage of the kosha or vocabulary 
of Amara expresses : ‘"prajS stands for " santati' (issue) 
and ‘jana' (people).” Thus is explained the word^ 
^ apatya' (offspring) occurring in the passage subjoined : 
on account of, — a text of Yaska which expresses, — 
“ " apatyam* (offspring) that is, from whom there is 
emption from falling into hell (apatana) : or throngli 
.whom one falls not (patati) into hell — and this paiailP 
age of the kosha — The synonymes signifying " son’ are 
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— atmajastanayah-sunuh-sutah-putrah : all these terms in the feminine 
signify a daughtei^. The terms ‘ apatyam’ and ' tokam’ apply to the 
two sexes.” 

5. “For the sake of offspring (apatya) were women created : 
passage cited in woman is the soil ; men, the sowers of the seed : to one 
which ‘apatyaaV possessed of seed must the soil be given ; but one 

destitute thereof deserves not the soil.” 


Prom a passage 
of Yaska, it ap- 
pears the word 
‘ puoian* usually 
used in the sense 
of male may signi- 
fy a person pos- 
sessed of genera- 
tive power, male 
or female. 


6. “Here "puman (male) is ' purumfin’ (com- 
prehending much) : or its etymon, is the root puns 
(to cover, daub, &c.).” — Although by this passage from 
Yaska, the word pun (male) signifies one knowing 
much ; — still from this part of his passage in ques- 
tion — “ or its etymon, is the root puns (to cover 
&c.)” — it must be interpreted as signifying persons 
both male and female possessing the procreative 
faculty. ^ 

7. Accordingly Yaska has shewn by the following passage that 

Andin the same term " putra’ there occurring signifies children 

manner * putra’ si- of both sexes (mithuna). “ That children male and 
gnifies a child, female (mithuna) are heirs is declared by these 
male or female. stanzas. — “ From my several limbs, thou art dis- 

tilled ; from mj^ heart, thou art produced. Thou art indeed self, but 
denominated son (putra): mayst thou live au hundred years.*” — Manu 
descendant from the self-existent hath declared at the commencement 
of the world, — without distinction that wealth is that of children (putra) 
male and female (mithuna).” 

8. It must not be alleged that the term ' mithuna’t in the above 

passage intends the son and daughter-in-law ; for the 
text — “ From my several limbs thou art distilled 
^ ^ • &:c.” — would be impertinent ; and the exclusion of 

the daughter from inheiitance according to the doctrine of some men- 
tioned in this passage would be incongruous. “ Not daughters : — 
ihus some. [But by me] the male is recognized as an heir : the female 
as an heiress.” 

9. As for the term " putra (son) used in this and similar texts : 

Thetcnn' putra’ “Heaven awaits not one destitute of a son (putra) ” 


that also even signifies both sexes. For it is declared 
by PSnini in the following rule to be a complex expres- 
sion (formed by the rejection of one term and reten- 
tion of the other) denoting son and daughter. “ The 
expressions bhratri (brother) and ' putra' (son) are severally inclusive 


used in different 
passages cited, 
shewn to mean a 
child of either sex. 


ANNOTATIONS. 

e* And the exclusion of the daughter from inheritance.] If Manu, by the term 
• mitbuna’ did not intend Children male and female ; but the son, and his wife, why in 
a corresponding passage of another Muni here subjoined, should mention be made of the 
exclusion of daughters, from inheritance according to the doctrine of some ? 


* Of the Veches 


t Literally a couple, a pair. 
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of sister and daughter.*’* By this, is explained the term ^ putra’ (son) 
in suoh texts also as, — By one destitute of a son, must a substitute 
for the same alway s be made, &c.” 

Examples will 10. And, as conforming with this doctrine, the 

Incited indicating indication of the affiliation of a daughter, will be sub- 
theadoDtionot declared.f 


11. Accordingly it is said, — Equal to him, is the putrika-suta 
Passages cited daughter appointed to be son as a son, so does 


the daughter of a man, proceed from his several limbs,” 
§ — and, — “ If by the inauspiciousness of destiny, a 
daughter should not be born ; then that must be pro- 
pitiated by the observance of rites, such as repasts in 
honour of the deceased, on the first day of the dark fortnight ; in the 
same manner as the destiny for a son, by funeral repasts, and the like, 
on the fourth day of the same.” 


she wing the 
equality and anal- 
ogy between sons 
and daughters. 


12. “ Thus approaching let him beget a son.” As for what is sug- 

Apassageseem- by this, that a son only is the object proposed 

ingly conflicting, be produced in an act, the only means for complet- 
expiained consis- ing which is the approaching : that is a recital of 
lently. < son,’ intended to shew the commencing act of one 

desirous of male issue ; the author having first determined a son, — one' 
of the male and female children alluded toby the term progeny (prajA), 
— to be the fruit of the essentials (guna) mentioned in the same passage. 


13. And these essentials in this and other texts, (''thus, &c.”) are 
explained by the holy saint Manu and the rest to be, 
— on a night whose date is an even number, predomi- 
nance of the virile seed ; and passiveness of the woman : 
— the moon being in an auspicious mansion : — the 
ceremony, 'punsavana,’ — destiny and so forth. 


Essentials causing 
the production of 
male offspring, as 
specified by differ- 
ent authors. 


ANNOTATIONS. 

13. In this and other texts (' tlms &c.,) The text of Y4jiiavalkya alluded to, is 
the following. “ Thus approaching a passive woman, he should avoid the Magha and 
Mula consteflalions. The moon being in an auspicious mansion, lei the man beget at 
once, a son, eminent in qualities.” 

The ceremony * punsavana’] A description of this ceremony and that denominat- 
ed Sim^ntonnayana occurs in the following note subjoined by Mr. Colebrooke, in § 28 
chap. IX of his translation of Jimuta Vahana. “ The first of the ceremonies here 
named [viz. the Punsavana] is celebrated at the close of the third month of pregnancy. 
It consists of the following prayer, recited by the husband addressing bis pregnant wife, 
“ Male are Mitra and Yarupa (the sun and the regeut of sea :) male are the twin sons 
of Asvini. Male are fire ^d air : may the child in thy womb prove male.” The 
recital of this prayer is preceded by burnt offerings of clarified butter. The other 
ceremony mentioned should be performed in the fourth, sixth or eighth month of the 
pregnancy. The hnsband decorates his wife’s head with minium, ornaments, and other 
articles ; reciting divers prayers for a fortunate gestation.” 


^ Panioi, 1- 2, 68. f Y. infra § 30 


J Yajfiayalkya. § Yfihaspati. 
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It is explicitly propounded by Asvalfiyana also, th^t in 
, , marriage, a son and daughter are the fruit of particular 
specifies essentials. — Let the man take the thumb of the 

tials severally, woman repeating the portion of the Vedas — ‘I take 
conducive to the your hand for your prosperity * — should he thus desire 
birth of niaie and — ^ children be bom males only — [let him 

take] the fingers alone : if his desire be for female 
issue, the hand in the middle : if both be desired, the 
hand in the middle, including the thumb.'" 


His text illus- 15. By this is explained the passage — On the 

trtttes a passage odd nights, daughters, &c."’* 
of Manu. 


16. Therefore, in the same manner as the son by reason of being 
1 • the means of procuring heaven as the agent in the 

performance of the funeral repast and so forth, is 
principal ; the daughter also being the same by reason of her being 
the means of accomplishing the precept enjoying gift, the funeral re- 
past, and so forth ; on defect of her a substitute is proper. 


17. ' Duhitd’ (daughter) — that is — ‘ duro-hita or ‘ dure-hit^." 

Yaska andother remotely benefiting ; [derived] like ‘dogdhS’ (a 

authorities cited, milker).” By this analysis, Yaska shews that the 
shewing benefit to daughter benefits her father by means of her son also 
be derived from a — Manu likewise. ''Now between the sons of his 
her through of his daughter, there subsists in this world no 

difference : for even the son of a daughter delivers him 
in the next like the son of his son.” And in the Mah^bhSrata this 
speech of Gandhari. " This one daughter born after one hundred sons 
snail be mature. Hence I shall obtain words acquired by a daughter’s 
son. — This is my persuasion.” — In another authority also : Are daugh- 
ters also real legitimate children of their father and mother ? Formerly 
one falling, being upheld by a daughter’s sons did ascend to heaven.” 
— ' By a daughter 8 sons,’ — by the sons of M^gchadhi of the description 
denominated ' k^nina’ through funeral rites performed on the eighth 
lunar day and the like. 

From which if: ^ Consequently on failure of the real legitimate 

is to be concluded daughter, for the sake of obtaining the heaven procur- 
that on defect of ed by the daughter’s son, the constituting the kshetra- 
the real, a substi- other adoptive daughters even substitutes is 


ANNOTATIONS. 

17. [Derived] like dogdhi (a milker)] Duhlta. and dogdh4 are equally derived 
from the root ' dull* (to milk,) by the subjunction of the affix ‘ trich* of which tiie 
* ch* is servile. — To form the first of these terms, the augment ' it* is interposed, by 
the ofjtion allowed by a special rule : and in forming the second, such augment not 
being used by other special rules, certain permutations are undergone, by which file 
• term dogdhd, is produced. 

— — : - 

* Manu 3. 48, 
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iute daughter is 
to be adopted. 

Objection ob- 
viatea. 


established. Nor is there any express passive of law 
as to there being a substitute for lice, [that it should 
be objected, that there is no express passage authorize 
ing a substitute daughter.] 


19. If this is the case ; then in the same man-^ 
ner as on the death of the husband, the brother-in-lair 
is a substitute; on the death of the wife the sister-in-law 
would be the same on account of her exact resemblance 
in point of consanguineal relation to the father-in-law, 
viz. her own father.] 

objection if made is inaccurate. The designation of 
‘ Wife’ is not in consequence of ‘ consanguineal relation 
to the father-in-law,’ but from being the lawftilly 
of the husband. Now, the sister-in-law is not such ; 
where such essential exists in younger wives, in that case one [accord- 
ing to the order of age] may be the substitute for the eldest. Accord- 
ingly the chief of saints hath negatively declared this. Another 
wife of equal class [with himself] existing, he should not cause a re- 
ligious act to be performed [by one of inferior class] ; amongst several 
wives equal in class except the eldest, no other officiates in a sacred 
rite.” 


The inference 
that the sieter-in- 
Uw might thus 
be substituted i or 
the wife as the 
brother-in-law is 
for the husband, 

20. This 

Obviated. 

wedded spouse 


21. Therefore it is established by reasoning even that these [the 
Of the five sub- kshetraja and other secondary daughters], may be 


substitutes. Of these from amongst the following five 
subsidiary daughters, viz., the daughter of the wife 
that of hidden origin, the damsel’s daughter, and that 
of the twice-married woman, Manu himself has pro- 
pounded the production of the daughter of the wife ; — 
on failure of issue [by the husband 
offspring may he procreated either by 
some other sapinda on the wife who has been duly 
authorized.” — It is meant by this that on failure of 
issue of both .sexes, as offspring male or female is the 
object desired [that begotten by a kinsman] is a substitute for either 
as the case may be. 


sidiary dauglit^rs, 
who bear relation 
by blood to one 
parent, Manu pro- 
pounds the pro- 
duction of the 
Kshetraja, des- 
cription ; as ap- 
pears from e x- 
planation of his 
text. 


the desired 
iiis brother or 


22. As to the other four subsidiary daughters in question there 
An express rule is no necessity for an express ruleTor their production: 
for the rest un- for their existence proceeds from the inclination of 
necessary. individuals. 


23. The names of these [subsidiary daughters], are only those 
Their names cor- adduced (v. § 21) corresponding with those of the 

respond with those sons : for the cause from which they proceed is the 
of the sons. same even in respect to both. 

24. And their being substitutes for the legitimate daughter is 
These particular established from anald^ even from their originatu^ 

descriptions a r e partially from portions [of the husband and wife] ; m 
substitutes for the same manner as wild rice (nivara), is shewn to be 
daughters by an- a substitute on defect of the cultivated rice which 
^ . ripeps in the rains (vrihi). Now, such portions are 
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p^urtial, because the connection being through pgrtions of the wife only, 
relation through portions of the husband is wanting. 

26. Allowing however that by force of analogy 
the daughter of wife and other four secondary 
daughters are substitutes for the legitimate daughter, 
— How are a daughter given, one purchased, a daugh- 
ter made, one self-given and a 'deserted daughter, (no 
analogy applying) substitutes ? 

26, This objection is invalid. — To these descriptions of daugh- 
Over-ruled • an analogy even does extend : since an exact 

argument of ana- resemblance exists through equality of tribe and so 
lo^y exisiing ap- forth as intimated by the saint — this law is pro- 
plicable to them. pounded by me in regard to sons (tanayeshu) equal 

by class” ; — and this passage was before explained* in treating on the 
substitute for a son. 


Objection that 
a daughter given, 
and the rest can- 
not be substitutes 
as no analogy ap- 
plies to them. 


27. But admitting that the daughter of the wife 
and other four daughters from relation as containing 
portions of the mother — and the daughter and the 
other four from equality of class — are substitutes ; 
still since there is no difference in their resemblance, 
how is the order [of succession] as provided for [in 
the case of sons] by this passage (“ on failure of the 
preceding the next in order is heir &c.”t) to be 
applied ? 

28. This objection is wrong : we reply, — by the ^eater worthiness 
of each successively, l^his Vishnu declares — '"among 
these the preceding successively is the more worthy.” 
— Now worthiness is distinguished intuwhat is temporal (drishta) and 
what is spiritual (adrishta). That which is tempor^ proceeds from re- 
lationship through consanguinity and the like : that which is spiritual 
from being purihed and so forth. And the text in question intends a 
restrictive rule: in the same manner as such texts, as— "Should he not 
procure the ' Soma* creeper let him even admit the ' putika’ plant &;c.** 

Beference, t o 29. Further particulars may be consulted in the 

the authors com- Kesava-Vaiiayanti, my commentary on Vishnu, 
mentary on j j ^ ^ 

Vishnu. 


Objection that 
the subs i di ary 
daughters being 
equally from an- 
alogy, substitutes 
the order for suc- 
cession, as provid- 
ed for in the case 
of sons, could not 
be applied. 


Over-ruled. 


30. Instances indicating the substitute for a daughter are found 
inthePurdnas — Amongst these the recital to Daaaratha 
^ ^ ° ^ S'iiB^iitra of the prophecy foretold by Sanat-kumara 

^ in the BSld-kanda of the Rkmdyana is an indication 
of a daughter given. — " In the race of Ishv^kti one 
very meritorious shall be bom : by name the warrior Dasaratha : ilhis^ 
t^qus and constant in truth. — (Jreat friendship shall subsist between 
Hm and the magnanimous king of Anga; dnd he shall possess a daugh- 
ter of exalted destiny of the name pf SSntd. But the king of Anga 
(called Lomdpada) will be destitute of issue. — That monarch shall 


Y. Supra. Sect. 11. § 23, &c, t Y^jhftTalkya 2 133. 
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iatreat the king Dasaratha thus : — I am destitute of ofl&prin^ ; *'Oh 1 
ymrsed in mordity, let this girl Skntk of excessive beauty, “With open 
heart be given me, for the sake of oi&pring.”— Then, that B4j6 
tha deliberating in his mind shall give the girl Sfintfi to the sovereign 
of Anga. That king, having taken the damsel, (his desires being ful- 
filled,) with gladness of heart will quickly go to his capital — ^That po- 
tentate shall bestow the damsel on Rishya-sringa, &ior There also is 
this address of Dasaratha to Lomapiida, " Let your daughter Sfintd, Oh I 
warrior king go with her husband to my city — an affair of importance 
has arisen.” There is likewise the address of Lomapida to Rishya- 
sringa This king Dasartha is my amiable beloved fiiend. For the 
sake of offspring for me, this beautiful girl was given by him to me who 
demanded her : O Br^hmana, S^ntii is most dear to me ; as myself. Oh ! 
sage he, this king is thy father-in-law ” 

/ 

31. In these quotations from the expressions, — " let be ^ven”— 
Tiinafm+Jnn '' giveu” — hsving taken” — and ' given’— a 

rule for the gift is manifest. So it being premised, 
[that the king of Anga will be] destitute of issue, it follows, from the 
conclusion of his prayer (^^for the sake of offspring”) that the daughter 
given, resembling the legitimate daughter, is a substitute for issue. 


32, An indication of the daughter purchased, is found in Hem&- 

Indication in from the Skanda-purfi^a. One even of a different 
scripture of a family, having through gold, made the daughter of 
daughter purchas- another, his own, is capable of bestowing her [in mar- 
cd. riage,] according to legal form” — Also in the Lin^- 

purina — After having conferred with the parents, having made his 
own a damsel, perfect and free from every defect ; by the gift of greaA 
wealth, having brought her [to his house] : having presented her with 
new clothes of good quality : having adorned her with ornaments, let 
him honor her with scented necklaces. — He is first well to consider 
causes, their respective families, constellations and so forth : he is to 
study their respective dispositions and after having liberally gratified 
both, she is to be given bv him to a Brihmana only, who is conversant 
in scripture, a practiser oi devotion, one who hath notoriously read the 
Vedas, and a student of theology,” 


3S. In these quotations, from the expressions — "having through 
. . gold made his own” — by the gift of w^th, &c.”— 

us ration. authority for the purchase, [of a daughter] is manifest. 


34». An indication of the daughter made, is found in the Haij* 
Indication of a where the offspring of Sura is enumerated, 

daughter made. [The author] having thus premised, — Ten males 

were begotten by Sura on the chief queen, the daugh- 
ter of Bhoja viz. — ^first Vasudeva the loUg-armed aumamed Anaka-Dua- 
dabhi&c.’f — ^then continuing,— Next to him Deva-Bhiga was boi^ 


^ Or chapter of the MahA>bharata, on the lineage of kings. 

I It is related that at the birth of Yasudeva, the drama of Xndra, spontaneoualjr 
played, whence the A'liaka-duBidabhi, these words siguify : in order, a small ana 
large kettledrum. 
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Illustration. 


then Deva-Sravah then Anavxishti, Kanavakaand Vatsavfina : after 
these Grinjoma, Syama, Samika, Gandfisha-— and of him were iirt 
daughters , — and having thus enumerated the five—'* Prithu-kirtti 
Prithi, and also SrutadevS, Sruta-sravii, Rajfidhidevi, likewise. These 
five were mothers of warriors,” — subjoins — ** Kunti made Pnthfi .his 
daughter : P&nd& married her : on whom was procreated by the god of 
justice the king Yudhishtira well versed in morality.” 

S5, In this quotation since by the verb ' made,^ the act of an 
agent even shewn : the female [the object] is a 
daughter made [kritrimS]. 

36. Also in the Padma-pur^aa, in the part treating on the Bhau- 
Another indi- ma-vrata, or fast in honor of the planet Mars. ** For- 
cationofthe merly there was Sunandika, a Br^hmana thoroughly 
daughter made. read in the Vedas : his wife SunandikS was barren; 
but extremely anxious [for issue]. No offspring was bom to him : 
from continuing barren, [premature] old age came on. Himself having 
taken her [in adoption], — Su 9 ilS who was the child of another, beauti- 
ful in form and born in the family of a BrShmana was educated by 
him : and that Brihmani, also cherished her in her house as her 
daughter : and she was given in marriage to the Brfihmana Some 9 vara 
who then according to the form declared in the Vedas married her, &c. 
&c.” 

87. Here the specification of — " himself having taken” — indicates 
an instance of a daughter made : and the constrution 
— was educated " by himself” — is not accurate : for as 
the agent to the verbs ' taking’ and * educating’ is the same — as shew; 
by the past participle ' having taken’ — it is established that the act L. 
educating is by himself. 

38. An indication of the daughter self-given must be searched 
for in the other Purdnas : One the daughter deserted 
occurs in this passage from, the first Parban of the 
Mahd-bhdrata, reciting the conversation between 
Bushman ta and ^‘'^kuntala. That hermit begot ^akun- 
tald on MenukS. Menukd having deserted that infant 
born on the bank of the Mdlini river, on the delight- 
ful table-land of Himavat after having performed the necessary rites 
at that river repaired thence quickly to the assembly of Indra. The 
birds having seen that infant sleeping in the forest uninhabited by 
men and abounding in lions and tigers surrounded it on all sides with 
a view that the voracious devourers of flesh might not hurt the child. 
The birds then guarded on all sides there, the daughter of MenukS ; 


A daughter self 
giveu inmcated ia 
other Puiapas : 
one of the daugh- 
ter deserted ad- 
duced. 


ANNOTATIONS. 

And the construction, — * was educated by himself.’ -J The original recites, — 
*te!iMWiya-sya8uta-iata-Su9il^.,.,..grihit\rA-po8hita-svayajn.*— Theauthor, wishes to shew 
that the extract quoted exhibits an instance of an adoptive daughter, of the description 
technically called,—'* made by the man himself.”— For this purpose, he construes 
‘syayam’ (himself) with the past participle ‘grihitva’ (having taken) : not directly with 
'poshit^’ (educated); which latter construction, is in fact less accurate, as the agent to 
'pbshitd’ (educated) must be the same, as that to the past participle 'grihitv^.' 
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m 


ttnd I (going to sip water) saw her sleeping surrounded in the _ . . 
fill uninhabited forest by birds. Having brought her thence I adopted 
her as my (ktughter. The maker of the body, the bestower of life, and 
he wholefood is eaten these three in order are declared to be fathers 
in holy ordinance — Since she was surrounded in the desert forest by 
birds her name also was in consequence fixed by me ^akuntald.* Thus 
recognize, oh ! Bi^thmana my daughter ^akuntalfi” — Beii^ asked this 
he declared to the great saint to be my birth. Do you oh Lord of men 
regard me as the daughter of Kanva, I consider Kanva as my father : 
I know not my real mther.” 

39. Here, from the use of the expression — " having, deserted” — 
authority for the deserted or discarded daughter is 
Illustration. obvious. Hence, it is easy to establish authority for 
And conclusion, instances appropriate to each respectively. 

It is useless to enlai'ge. 


SECTION VIII. 

On the mourning , and so forth, of, or for, the adopted son. 


There is no re- 
ciprocity of un- 
cleanness in the 
case of the adopt- 
ed son, in the 
family of the na- 
tural father, on ac- 
count of a text of 
Manu. 


1. Next uncleanness [on occasions of birth, and 
death] in respect to the adopted son, is determined* 
That is not reciprocal, in the family of the natural 
father, on account of the text of Manu. A given 
son, must never claim the family and the estate of 
his natural father. The funeral oblation follows the. 
family and estate : but of him, who has given away 
his son, the obsequies fail.” 


2. The terms ‘ funeral oblation" and ^ obsequies" in this text are 
In which the inclusive of every observance in honour of manes, un- 


term iTuneral ob- 
lation,* and * ob- 
sequies,’ denote 
uncleanness and 
every other ob- 
servance. 


cleanness and so forth ; for the exclusion of the family 
and estate, which are the cause of presenting the fune- 
ral oblation and so forth is mentioned : and it is a 
restrictive condition that uncleanness which is spiritual, 
precede the presenting the funeral oblation, and b 6» 
forth, in honour of the dead. 

3. And hence, the funeral oblation being barred, the exclusion of 
uncleanness is even implied ; for by well considering 
such passages as the following the concomitancy of the 
funeral oblation and uncleanness appears.— T^ether 
one of the same family, or one not belonging to the 
family ; whether a male or female; whoever, on the first 
day, presents the funeral cake, should complete the 
rites, till the tenth : and so also, it is not well for thosb 
who previously receive any thing from the perforaaer 


Authorities, 
shewing the con- 
cotnitancy of un- 
cleanness, and the 
funeral oblation, 
cited. 

Conclusion. 


Formed from ‘fakunt^ a bird, and the root ‘la’ take 



WbiM the’ tradeamMS laate, a libatithi hf • ^ter* 
and one funeml cake.*’tr— theerfero, tiiece is no reciprocal ihicleaimeM, 
and ^e like, between the adopted son and his natural father, and the 
rest. 

t/ 

for the text* — Impurity (aghan) arising from seminal 
am connection, also continues three days^J— that is oyer- 

from a pwMge ruled by this passage; "But of him who has given 
cited, that un- away his son, the obsequies fail for, it applies to 
deaxmess mutu- instances other than that of the adopted son. Besides, 
ally ohtaina be- giji^j^ appears that family and alliance by oblation 

Wsnatuml of food are collectively the cause of impuritv, the 
fether, and the libation of water, and so forth ; should one of these 
rest, obviated. essentials be wanting, impurity and the rest, occasion- 
ed (partly) by it, does not exist. 

6. Accordingly Sankha and Likhita. " The connection as sapinda 
A text of Sank- from family, must be recognized, as extending to the 
ha and Likhita seventh degree : and the funeral cake, and the gift of 
confirmatory. water, purity and impurity, are consequent to it.^ 


6. On the death of the son given, and the rest, the uncleanness 
of the adoptive father, and others, endures for three 
nights. This Vrhaspati declares : — " Wives, having 

uncleanneds of the ^^on to other men, and children by the wife of another, 

adopter, lasts being dead : the best of the regenerate, having bathed, 

three daysas are purified.** — And this rule for uncleanness, applies 

shewn by. to him only, to whom, the relation of wife or son, 

Vihaapati 


7. Mirichi separately propounds [the uncleanness] of sapin^ of 
Marichi pro- father, connected within the third degree. "On 
poundstheimpuri- occasions of birth and death likewise, [the period of 
ty of the kinsmen impurity,] for the first and second [husband,] is three 
of the father. nights : where the impurity of the father, endures three 
nights, that^of the Sapipcjas lasts one day.** 


8. Although, no impurity of the adopter, by acceptance of sons 

Impurity from ^en arc already bom,) as arising 

birth propounded, trorntneir birth obtains: stul, uncleanness is incurred^ 

from the birth of their offspring. — ^But, on account of 
the birth of the son of the twice married woman, in his own house, 
uncleanness on that occasion is fit. — Thus, is impurity from birth shewn. 


Uncleanness, 9. This however regards sons of equal class only — 
P**®® Accordingly the Brdhma-purina ; — "Excepting the 
oTclL? legitimate son, on the death and birth of the son of 
as'aheim by a pas- f'he wife, and the rest, always in every tribe, the im- 
sage of the Brah- pmity of those equal by class, endures three nights.— 
ma-purina. This is a settled point.** 


* Gfiphya-parisibta. 


t Visbriu, 



SIC. vin. 


IiKpluiation pt 10. ‘ Always’— that is,— every iuaeatthiA|ltMi1 
_ to investittire of the characteristie thread. 


’ ^ , i ' , r 

11s [Prajapati also] " Wives having taken to another, and chil- 

A text eoiiflr- ^ another, [being dead :] those of 

niftfcory cited* general family, are purified by abluti<m : 

after three days at least, one versed in the divine 
truth. 


12. Although, [it may be alleged, that] on the death of the adopb- 
T h c unclean- uncleanness of the adopted son, for ten days, is 

nesaof the disciple since the [general] relation of sapipda and con- 

fer ten dajrs on the nection by identity of family, associated together, ate 
death efhis'Guru* wanting [in him] ; and no special rule in that respect, 

present found: still, by the following passage of 
^ Mfiriehi, uncleanness for ten days is propounded, for 

the purpose of the disciple’s performing the necessary rites, in honour 
of his deceased 'Guru/ ''The disciple of a deceased 'Guru,’ performing 
uninterruptedly for ten days, with food for manes, the obsequies for a 
father, is purified.” 


13. Here the term ' Guru’ represents the preceptor, and other 

Whose term superior; and such venerable superiority, obtains in 

the individual in question [the adopter], on account of 
his performing the rite of investiture, and so forth. — 
Therefore, in case of the adopter having performed the 
initiator}’' rites of the adopted, the impuritv of the latter 
endures for ten days ; if this be not the case, for three nights only ; on 
account of the text before cited.— (§ 9). 


*Garu* is illustra- 
tive of the adopter. 

Consequent 

conclusion. 


14. So on the death of a sapiud^ the adopter, related within 
His unclean- .the third degree, the uncleanness of the adopted son, 
ness for a sapinda is for one day : for, the text in question of MSricni recites, 
of the adopter. — « that of the sapi^das for one day.” 


15. On the death of one connected by an oblation of water, and 
one belonging to the same general family, ablution only 
Tor a distant jg necessary ; on account of the text of Prajapati, before 
kinsman, cited (v, § ii.) "Wives having taken to another, and 

children by the wife of another, being dead, those of the same general 
fomily are purified by ablution, 
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SECTION IX. 

On the funeral obsequies to be 'performed by the adopted son. 


1. Next the funeral rites, performed by the adopted son, are des- 
v .. ^ cribed. On this subject, J^tiikarna says : — Annually 
VH *of wife, and legitimate son perform 

SbVobaequies, to [obsequies] according to the parvana form : the other 
be performed by ten sons, should perform the rite dedicated to a single 
the adopted son. ancestor.”* 


2. ‘ Annually’ — from this general mode of expression, although, 
the monthly (amav4sya) and other periodical funeral 
repasts t be inferrible ; that only on the anniversary of 
the day of death is meant. For, the terms — “ the anni- 
versary of the day of death” — are expressly used in 
this text of Par^ara. “[A funeral repast,] by the legi- 
timate son, for a father, who has departed this life, on 
all occasions is in honour of three ancestors, that by 
those of a different general family (aneka-gotra), is the 
rite TOpecrated to a single person, on the anniversary of the day of 
death.’ 


term ‘an- 
used by 
,,«.oaiisthefu- 
aeiral repast on the 
anniversary of the 
day of death, as 
appears from a 
tt^t of Pardqara. 


3. The expression — ' those of a different general family’ (aneka- 
Theterm 'aneka- gotra) — in this text does not intend the maternal 
go t r a,’ u £ e d by grand-father, and the rest : for, its construction as in-, 
whom, refers to tending a secondary son, as contrasted with the legiti- 
the secondary mate son, is proper, — from its proximity in the same 

kinsn^n onthe sentence with the terms 'father’ and 'legitimate son’: 
mother’s side : for for, otherwise [no contradistinction between the legiti- 
^homasingle rite mate and secondary sons being meant,] if the meaning 
ia not restricted. intended, be conveyed by merely declaring that, [a 
funeral repast,] in honour of three ancestors, must be performed by the 
son, on the anniversary of the day of the father’s death, it would follow, 
that the specification of the term legitimate were impertinent. — Nor is 
there any restrictive rule that on tlie anniversary of the day of death, 
merely the rite consecrated to a single person takes place for the 
maternal grand&ther and the rest. 


ANNOTATIONS. 

3. Nor is there restrictive rule] If it is contended, that the term "aneka- 
gotra’’ (which occurs in rarayara’s text in the genitive case plural,) intends the mater- 
nal kinsmen this expression must be construed as designating the object and not the 
agent of the ceremony — Accordingly the translation will be " that, for those &c.” and 
not, — "that, by those, Ac.” 


* For explanation of the rites referred to V. Supra, Section IV. § 72, 

t Y. Note to the same. 
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Accordingly M<iichi saya. — " Commencing with the Either of 
the mothcr, thtcc 8x6 Considered matemal grand-sires 

M4ricSF — daughters perform for these, funeral 

oblations, as for the father.” 

5. By ordaiaaing,*in this text, funeral oblations in honour of three 
Whose text ex- maternal grand-sires, the parvaxia or double rite only, 

pressly provides ^ inferred, — From the expression—'' as for the father,** 
for a parvana — an option of performing, for the maternal grand-sires 
rite, in honor of also, obsequies in the form of parvana, or ekodishta, is 
maternal grand- obtained ; for, the sentence in question, is meant 
* to enjoin, the absolute necessity for the performance of 

obsequies, in honour of the maternal grandfather. ’ 

6. Besides, why should not also the term ' yearly* in the foilow- 

An opponent’s word ' annually* [in Jj!ttikar]ria*s t^xt 

argnment antici- (§ 1.) — supposing this word, there occurring, to have 
pated. such import,] intend the magha, and other periodical 

funeral repasts, "Excepting the first sixteen funeral repasts, with 
rites performed with fire included, — and the yearly obsequies, — ^at the 
remaining funeral repasts, let six cakes be presented : this is a settled 
rule” ; 

I * 

7. Should it be objected, that this would be an intended conse- 
k A f ^ A quence ; it is wrong, for it would follow, that the son 

n re u e . and at the different periodical funeral 

repasts would perform an ekodishta rite. Now this is not meant 
by any one. For, if the term comprehend any funeral repasts in 
general, other funeral repasts, (as must be understood from the term 
' remaining*) not existing, any exception would be impossible. 

8. Therefore this is the accurate exposition of the law, — ^that, on 

Conclusion the anniversary of the day of death, in honour of the 

fatherand mother, a pfirvana funeral repast only should 
be performed by the legitimate son : by the others (the son given and 
the rest), merely one consecrated to a single ancestor. To enlarge would 
be useless. 
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SECTION X. 


On the Buceeasien of the adopted eon. 


1. The inheritance of the adopted son is now propounded. — On 

, pro- subject, Vasishtha says : — “ When a son has been 

poundribbTs u e- adopted, if a legitimate son, be afterwards born, the 
cossionoftbe given son shares a fourth part.”-»On the default of him 
adopted son. £e ig entitled to the whole. 

2. Thus is the Dattaka-Mfm&ns£, compiled by the fortunate 

Nanda Faudita, the son of the fortunate Riima Fa^dita, 
lord of virtue, completed. 


ANNOTATIONS. 

1. Shares a fourth part.] “ A quarter-share, not an entire share” ▼. Supra, 
Beet. r. para 40. 



DATTAKA-CHANDRIKA. 


A TREATISE ON ADOPTION, 

BY DEVANDA-BHATTA. 

SECTION I- 


Reason of adoption — Who may adopt — What description of 
How to he selected — Preference to he given to a brother's «on— • 

The gift hy whom to be made. 

1. By the favour of Chandrikala,* the Dhttaka-ChandrikS the 
Title of the dispeller of the doubt arising from what was not pro- 

work. pounded in the Chandrika,i* is compiled. 

2. Every rule relative to the adopted son, ordained for the kali 

age, which was not discussed by me, in the ChaiidrikdL, 
* in treating on the eighteen topics of litigation, yro- 
pouuded in the texts of Manu, and other saints, is 
fully and specially expounded here. 

3. On this subject Manu says : A son of any description must 

On which are anxiously adopted, by a man destitute of male issue, 

citedtextsof for the sake of the funeral cake, water and solemn rites ; 
Manu. and for the celebrity of his name.” — Atri. By a man 

destitute of male issue only, must the substitute for a 
son of some one description, always be anxiously adopted : for the sake 
of the funeral cake, water and solemn rii 

4. «By a man destitute of male issue that is, — by one to whom 
Explanation of no son may have been born : or whose son may have 

^destitntcof male ^died ; for, a text of (JJaunaka, expresses : “ One destitute 
issue or one whose son may have died, having fasted 
for male issue.’^ 

• fiva* • t Smriti-CKandrika, a celebrated treatise on judicature, 

(a) See 3 Moo. I. A. Ca. " ' 
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6. Therefore, although by the production of a eon, the exettspthm. 

from debt, deduced from the text of Manu subjomeili^^ 
Conclusion, taken place ; still on the death of sudi aoiv^ 

ere loiu. funeral rites the affiliation of another 

son is indispensable. ‘‘By the eldest, at the moment of birth a man 
becomes father of male issue, and absolved also from debt to his .pro- 
genitors* He therefore is entitled to take the estate 


6. The teim ' male issue,* (putra) here used, is illustrative of the 

• Male issue* is great-grandson ; for these equally pre^. 

inclusive of Krand- oblations of food, and preserve the line. Other- 

son and great- wise, it would follow that the adoption of a son, by 
grandsou one whose son had died, notwithstanding the exis- 

tence of a grandson, were without reason. It therefore results that 
one only destitute of a grandson and great-grandson may adopt. 


7. It must not be argued, that from the qualities of being male 
and singular, being attributed to the adopting party, 
expression “ a man destitute of male issue, 
something definite is meant : therefore the same per- 
adopting party iu 8^^ must not be adopted by two individuals nor any 
the gingular num- son by women. For the* adoption of the DvySmush- 
ber, and mascu- yayapa or son of two fathers by two persons will be 
lihe gender. presently declared ; [and] women with thfe sanction 
of their husbands are competent to adopt: as Vasishtha sheWS : " Let 
not a woman either give or receive a son in adoption : unless with the 
assent of her husband/* 


8, '' A substitute.** Now such is of eleven descriptions, the son of' 

There are eleven vest. Thus Manu [ordains] : " Sages 


4e6criptions nf 
sutiStitutes fora 
H d n, a 8 is shewu 
'ianu. 
liuaspati. 


declare these eleven sons (the son of the wife and the 
rest) as specified to be substitutes for the real legiti- 
mate son ; for the sake of preventing a failure of obse- 
quies.” Vrihospati also. “ Of the thirteen sOnsIvho 
have been enumerated, by Manu in their order, the le- 
gitimate son and appointed daughter are the cause of lineage. As oil 
IS, substituted by the virtuous for liquid buti^r ^ so are eleven sons by 
adoption substituted for the legitimate son aiS -ippointed daughter.** 

8. Of these however in the present age, all are not recognizedL 

•five eiven son ^ recites Sons of many descriptions who 

in the present age were made by ancient saints cannot now be adopted 
hoivevef only cm by men> — by reason of their deficiency of power ;*’“f and 
be adopted. against those other than tlie son giveo^ Wng mhfitit. 

iutes, there is a prohibition in a passsge of law 'vmerein after living 




ANNOTATIONS. 

8. tn a f>to8agd Of la^.] This pHssage nrhich is tited^ it IdiribhtetHili 

Ibt Aditya-puraua, and in its oomplete state is tbus^“ The adoption, as sons of those, 
other titan the lejritimate son, and son given;— the procreatinn of issue by a brother-in- 
law;— the assuraingthe state of an anchoret;— these rules ssgca proaoupce tp 


• Manu 9. lOO* 


t Vrhaspati. 



i>jirriiE&.KHA]affiiK^'. «sc. i. <tEk 

adaption, aa sons of those other thiMHithe le^- 
ti^sato eon and son pven/W it is 8ubjomed,T- " These rules sages pro- 
lUntnce. to be as’oidea in the kali age/* ' 

Id. Tkd4ii}e9pelfttiv9 to the adopted soaarv now prp|>^Wltde<i Gte: 

T<^«f ie Utiv6 in *’^*y*<^* Qaunaka ordaine,— -“The adoption of# eom 

the ^deoii.n of ^7 ^^7. ^Siivaa^a muet be made from amongst 
t])« adopted eon d^i or kinsmen connected by an oblation of food : or 
Kid down hf pn failure of these, an ‘ asapi^da’ or onp not so connect* 
5**“**“' ed ; otherwise let him not adopt.” 


11. Here 

' mo intimates 
that he may be of 
the same, or a 
di^erent. general 
fautily. 

Bat a 'sapin^a* 
of the same gt'oe- 
ral rnmily is more 
^eligible. 

' A passage from 
()4kala is confir* 
mtorjr. 

of the mpthor*s 


since it is mentioned generally, from amongst ' aapi^das/ 
it is meant from such both of the same or a difl'ereut 
general family ; and, accordingly on default of a * sa» 

f jiijda’ kinsman, one belonging to the same general femi^ 
y and failing this latter, a person even of a different 
general famOy are to be adopted. Qakala declares 
this. Let one of a regenemte tribe destitute of male 

issue on that account adopt as a son the offspring of 
of a ' sapinda* relation particularly : or alsp next tp 
him one born in the same general family. Jf s»oh 
exist not, letTiim adopt one born in another family: 
except a daughter's son, and a sister’s son, and the soa 
sister.” 


Close of the 
passage of ^akala 
shews that the 
adojpted sou must 
be of the same 
(dast : as is de- 
qlared by Ma^^. 


12 . " Otherwise let him not adopt.” By tbis^ a 
given son being — other than a Br&ma^a, — a Kshat^ye 
and so forth— in short of a different class is excluded* 
This Manu declares. “ He is called a son given, whom 
bis father, or mother affectionately give as a son, being 
alike and in a time of distress, confirming the gift witE 
water.” 


Term weed by 13. In a time of distress.”] The adopter being 
Usau ejtplsiu^. destitute of male issue.-^" Alike”] belonging to 

same class. ^ 

14. ** Alike not by tribe, but by qualities suitable to the family. 
A convicting Accordingly^ a Kshatriya, or a person of any other 

ff 1088 by Mcdhi- inferior class may be the given son of a Brttmeua.” 
Otin, reconciled. As for this interpretation by Medhfitithi ; it is thne 
reconciled. Where, there may be no real legitimate son, although aa. 
being inferior in class, the Kshatriya and the rest are not entitled to 
present the oblation of food and water ; still their filial relation may 
m legailly established by reason of their being beneficial in jpeipetuat* 
ing ^ name and the like; but as tiiey are beneficlAl jipL.aamj^ 
de^gree^ they only receive maintenance. 

15. Edtydyana declares this : If iiiey be of a diffmnt 

HitT&tana con- entitled to food and raiment only.”— ^aunatok , 

trmi/ \}auiiaka “ If ^ different class shoujd hpwetrfria 

also. any cfm have beep adopted ae a eon, he sho^dim 



HIITDU' LlW-SOOKS, 




frO'ii a loptioii of 
tile sons of a sis- 
ter, and a dau^^li* 
ter in § 29, le- 
fers to tiie^ supe- 
rior tribt-s, as is 
«.liewu by ^'au- 
naka. 


Y^liavalkya. imifce him the participator of a share : tide is the 

trine of Qaiinaka algo.” — By YSjnaTalk5ra ako 
declared that one of the same class presents the funeral cake^wd 
participates in a share : but the filial relation of one of a different class 
as not denied ; — and Yfoka explicitly declares this : “A person of 
the same class must be adopted as a son. Such a son perforins the 
oblations and tfvkes the estate ; on default of him, on© different in 
class, who is regarded merely as prolonging the line. He receives food 
and raiment only from the person succeeding to the estate.” 

16. In' fact, the construction of the word ‘alike' (sadri 9 a) in 

' Cdnclusion Manu s text (§ 12), as signifying, — of the same class— 

is only proper ; for elsewhere the participating as an 
heir of such adopted son is shewn : and the participating in the in- 
heritance of one unequal in class is impossible. 

17. “ Except a daughter s son and a sister’s son.” This prohibi- 

The exception against the daughter’s son and sister’s son referd 

to those otlier than (J^udnis. Accordingly ^aunak^ 
“OF Kshatriyas in their own class positively, and [on 
default of a sapinda kinsman] even in the general^ 
family, following the same primitive spiritual guide 
(Guru). Of Vai^yas, froAi amongst those of the Vaigya 
class : of Cddras from amongst those of the Qfidra class ; 
of all and the tribes likewise in (their own] classes, 
only and not otherwise. But a daughter’s son and a sister’s son are 
affiliated by Qtidras. For the three superior tribes, a sister’s son ia no 
where [mentioned as] a son.” 

18. “ Even in the general family, following the same primitive 
** In the "pne- spiritual guide.” Since there are no distinct and 

ral fairaly /oTlow- peculiar general fiimilies of [primitive] Kshatriyas, the 
ing,&e;'’* why in- general family following the same primitive spiritual’ 
troduced by yau- guide is specified; for it is declared in the passage 

subjoined, that one of the tribe in question partiS- 

S ^tes in such general family. “ He specifies the general families of 
shatriyas, and Vaic^ya^, as distinguished by following the same pri- 
mitive spiritual guide.”* 

Import of the [their own] classes only not otherwise.” 

phrase, “in [their This is a restriction intended to forbid the adoption of 
own] classes only, one of a different tribe ; otherwise the text of Kityi- 

yana before cited would be contradicted. 

20. In respect however to this subject [it is to be observed, that] 
A brotUor’s sou where a brother’s son may exist amongst new* kinsmep, 

he only is to be adopted. This Manu ordains. “ If 
among brobhei-s of the whole blood be poss^sed pf 
male issue, Manu pronounces that they ali are 
of the same by means of that son.” Vrishaspati [alsot^ 
“ If there are several brothens, the sons of (me mm by 
the same mother, on a son being born to opo even of 


if capable of being 
li^Qpted. must be 
selected in 
preference to 
other kins'uen ; as 
dibctf^ed by Manu. 

Yxihaepati. 


' f n ■' 


♦ V. notes to sect. II. f 76i and 79. B, M, 
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of th^tn are declated to be fathers of male issu^/* tender iJiese 
texts, if a brother’s son is in any manner capable of being a aub- 
sljtilte, it is inferred that another is not to be adopted. 

j ^ i ' 

' , k > I 

* " Offspring must be produced : this precept is peremptory : ill 

that manner or another it must be complied 

4A>oHgbuii»dM|>tedj Since^ the representation of the filial relation h^. 
anspliHW, would [contemplated] obtains in the brother’s son ; tho 
b(*ar filial relatioa effects thereof, viz., the oblation of the funeral cako;' 
to bis uncle. libation of water and the like, and exemption from 
exclusion from heaven would be accomplished [by his existence] : hence 
there can be no occasion to proceed in the re-attainment of the same ; 
consequently a brother’s son though unadopted is filially related ; in 
conformity with this text of Vrihat Par/i 9 ara. Let the nephew of a 
paternal uncle destitute of male issue be his son ; he only should 
j^erfomi his obsequies of the funeral repast and of oblations of food' 
and of water.” Hence, a brother s son existing, no affiliation [of hiitt 
or another,] as a son given, and so forth takes place.” 

22. This is not to be argued : for although, by reason of th^ 
nephew’s possessing the representation of the filial r6*» 
lation, he may be the means of procuring exemptioa 
from exclusion from heaven and so forth : still, as the celebration 
name and the due perpetuation of lineage would not be attained,— 
for the sake of the same, the constituting him [an adopted son,) is 
indispensable. Besides the two texts in question do not prohibit, 
where a brother’s son may exist, the constituting [him or anotherJ'U 
son given and so forth : but indicate [as inherent in a nephew] the 
virtue of a son consisting in the capacity to perform the funeral repast 
and so forth. — For otherwise a contradiction of the rule for the pro- 
duction of a kshetraja son, notwithstanding a brother’s son may exist 
would follow ; and since by the text subjoined, the resemblance of a 
son’s son obtains in a daughter’s son, according to the reasoning recite 
ed, the non-adoption of a son given, and the rest where a daughter’s 
son also might exist would result. “ By that male child, whom a 
daughter whether formally appointed or not, shall produce from a 
husband of a equal class, the maternal grandfather becomes the grand- 
sire of a sou’s son : let that son give the funeral oblation, and J^ssess 
the mheritance.”t 


ANNOTATIONS. 

Besides the two texts in question do not prohibit, &c.] If the texts of Mifla 
. Yxiiiaspati cited in § 19 were prohibitory of the afUiation ot an adopted son whe|S 
, ,a nephew existed, it would be inferrible that such nepliew without adoption bore film 
relation to his uncle. — The author does not mean to imply tlmt, the nef^ew has not% 
‘ prelerable right to be adopted, supposing bis a^liation not barred by any kgei 
meal 


^ ^ This passage is assunied to be a quotation. It is almost identical with a 
lion of « passage from Medbdtitbi, cited in sect. I.; } 60. D. M. 

*(: Matui 0. ISfL 




aximiT' lAiMEKiau; 




that 

then by analogy, 

of M rival 
1 ^ 


Ji4 f 


if vii^^eveiiit l^other!e Jic^n pay ejoist^ilp 
P ti,e thim or anoi^or] a 8(p given 

then, though iu the texta aubjoined» the 
of the virtue of a son is shewn to obtain in the son of 
a rival wife, where even such son existed, the 
tion of a son given and so forth by the 
might take place.— ^Vrihaspati.T^** The pine liyite P 
also ordained in respect to many wives, of the same 
person/* Manu, “If among all ^‘the wives of the 
epune h^kand, one bring forth a male oiiild, Manu has declared them 
all by means of that son to be mothers of male issua'^ 


1 fa**''* 

to his chiiniC'S 

itep-inottterjWilh* 
Oft adoption. 


2k bhould this be objected, it is wrong. In the same 
^ A where the curd, — which is the object 

on rove c . ^ ^ person proceeding to produce the 

substance alluded to in the passage of the Vedas subjoin 
wanting, it is that substance which causes the individual to proceed 
therein and not the whey or serous part [incidentally produced] ; 
for that not being the object is of no use. — “ He mixes coagulated 
milk (dadhi) in boiled milk; that is a curd of two milk whey 
^imiksh^), — an oblation to the Vaisvndeva set of divinities, and whey 
for horses.** — Or — in the same manner, as on the anniversary of the 


decease of a father, [who died during the first half of AQvina de-^ 
nominated pitripaksha], the ceremonials of a pkrvana rite having been 
completed in honpr ofthe father and other two paternal ancestors in 
ascent above him, — a pSrvana rite is not recommenced on account of 
the funeral repast in honour of the maternal grandfather and other 
two male ancestors [on the mother*s side] ; for the commencement of 
the ^same depends on the funeral repast in honour of the paternal 


ANNOTATIONS. 


24 . In the same manner as where the curd, &c. ftp. Kefcreuce is herp madp 
the j^b topic of tiie first Ch^ter, 4th Book ol the Mlmansfi of jHimini. This ip detfiU 
/ in a note to i $4. sect. VI. D. M.-^By mixing eoagulaicd in boiled milk, the ejarft 
denominated *amikshd* and whey are producc'd : where on the occasion of any sacra- 
a^ent, such curd is wanting, that is the object intended to be produced and onusiug 
the act of admixture; not the whey, which is incidentally produced. In the, aeine 
manner the object and motive of Hijy adoption by the wife, (which must be snnetioned 
by the husband,) nre to create male issue to her hiisbai»d, destitute of the san>e and 
not to herself ; though the filial relation of the adof»tcd to her is incidentally pro- 
duced : consequently, where the husband has male issue, as the primary object of the 
act does not exist, the wife cannot adopt. 


In the same manner, as on the anniversary of the decease, of a father, fto. ftc. 
The nature of a P&rvana rite here aliuded to is explained in a note 
1 IV. M. During the first half, tlie month Asvina, (deuomin ted in oimsequ^lUNI 
p^l'paksha,} P^rvana rites are celebrated ^ whereas ttie same solemnities observed ja 
Boaour of ps^ema) ancestors are observed lu honour of maternal— But It is ordaiti^ 
rwhere tire father may have died ditriiig this forinight on the anniwereary of ihe 
Ills death, instead of the usual eko-dishjfa or rite dedicated to him aloiiO, the mtatm 
MOsIs of a Pfurvapa rite shall he performed as would have been celebrated in 
r of ibp father* and his Qwn anpestors^— bgd the anniversary of his decease not 
i^tbm tMs fortuiglit : but a Pftrvana lire afaiall not be oommrnced fpr s|^e of 
thq sfdemnittes which, oh this sapposiUon would have been observed iu-houcnir <4 tbo 
three maternal anetstora ; Cor the commeaocaieat of these is held to be subordinate to^ 



. (yhieh in tl^is instatied wotdd him itft^i^Jr com* 
ulao ik the case in question, the aflSliAtion of 
UNiMtl proceeding l^ally, tdth the sanction of her husband^ to coltiew^ 
tnti ferhhn tnale issue, only takes place ^herO no son of thiLtp^|i|ld|L 

But, if he have any, although she. may be destitute of V ^ 
sanse^ ^ch adoption does not obtain ; for to proceed therein wotdd 
e of the olyect 


25. In that case she would not be exempted, from 

iTectioa ob- heaven. In anticipation of this objection, tbo 
‘ * two texts of Manu, and Vrihaspati, by propounding 

the existence of filial relation, in the son of a rivw 
wife, [to his step-mother,] provide for her exemption, from exclusion 
heaven, and the performance for her funeral obsequies ; 
except the offspring of her husband, she can have no other. 


26. Since, [a wife] can have no other offspring, but the issue of 
her husband, the son in question even preserves her 
lineage. Therefore, where, the sort of a rival Wife 
exists ; as the whole benefit even of a son is attained, 
no affiliation, [by the step-mother, of him or another,] 
as a son given and so forth, takes place. — But as thO 
capacity of prolonging lineage, does not obtain in a 
brother*s son, although such son may exist ; [he, or 
if any impediment exist, another,] must be affiliatedi 
a ach given and so forth : there is in this respect a material 


General conclu- 
sion," ibat a son 
of a lival wile, 
unadopted, is fili- 
alv related t ' Ids 
Btep.mother : but 
not ^0, a ttepbew 
to bis uncle. 


Objection, thnt 
the gift in adop- 
tion, of an Only 
son, heinir forbid- 
den, the adop'ioii 
of a nffjb^-w, who 
is au only son, 
could nut take 
place. 


27. But if, a brother's son existing, the affiliation ' 
of him only is indispensable ; where there may be 
only one brother's son, in that case the adoption 
cannot take place; on account of the text of Vasisntha, 
which recites, — “ An only son let no man give, or 
accept. — For he is destined to prolong the line of hie 


ANNOTATIONS. 

and to depend on the same solemnities in honour of the paternal ancestors, wMoh would 
have Mlrendy been especially performed. Or, in other words, the main object <if per- 
forming a real P&rvana rite, is the celebration of solemniiit'S in honour of the pM^nial 
ancestors : in the case propounded, the^e whould have already been performed ; there* 
fore the main object beir»g wanting, a Pdi vapa rite is not commenced on account of thd 
scieminitiics widch, (had a real Parvanarite taken place) would have been observed in 
honour of the maternal ancestors. In the same manner, the main object of any adoption 
bya wife, is to create male issue, to her biobaad having none ; but wliefe he may 
btWe etioh issue, although she may have no son, she cannot adopt ; for the primary objt 
aiid motive would be wanting.**-The translator has deemed it incumbent on hitti 
atitempt illustrations of the analogy alleged by the author to exist between tbt) " 
cases cited, and the one proposed : this has been done in this and the preceding 
The asndogy however is ur from being obvious from the terms of the text. ^ ^ ^ ' 



, 28. Should tJbis be alleged, it is not accurate. For, the text in 

' Over^niled, as question, is applicable to a case, other than that of the 
the prohibition fivyimushyfiyaoa, or son of two fathers.— In the oa^e 
does not refer to of the Dvydmushy&yana, the extinction of lineage, 
^ aon of two contemplated in the clause of the text, containing the 
jat era. reason, would not take place ; and an indication 

as to the affiliation, by VetSla, of the son as 
[his brother] Bhairava. Thus — “ Accordingly he, (Bhairava) at some 
time copulated with Uryasi, a celestial nymph, and jirocreated on her 
a son named Suvesa. Vetdla also affiliated him, as his son; and in 
consequence by means of this son, both attained heavenly salvation.”* 

29. In answer to the question — by whom is a 
son to be given ? ^aunaka declares. By no man, 
having an only son is the gift of a son to be ever 
made. By a man having several sons, such gift is to 
be anxiously made.” 

30. The author apprehending an extinction of 
lineage in case of the gift of a son by one even having 
two sons says ; “ by one having several sons.” 


. A man only 
having several 
Sons, may give 
one, as is declar- 
ed by paunaka. 

Whose expres- 
sion ‘several* 
bars, the gift by 
one having only 
two sons. 


‘ With the sanc- 
tion of her hus- 
band, a woman 
may give her son, 
without if it he be 
dead, Ac. 

Vasishtha. 


31. But by » woman, the gift may be made with 
her husband’s sanction if be be alive ; or even without 
it if he be dead, have emigrated or entered a religious 
order. — Accordingly Vasishtha. ‘‘ Let not a woman 
either give or receive a son unless with the assent of 
her husband.” 


This assent of ^ 32. Now, if there be no prohibition even there 

the husband is is assent : on account of the maxim ; “ The inten- 

and^ the “ot Prohibited, is sanctioned. ”-¥4- 

independence of suggests, the independency of the woman, 

the woman is in- whom his father or mother gives is a son given.” 

deed suggested — Also, in another place ; “ deserted by his father and 
by Ydjfiavalk^a. mother or either of them.” 


* Y. D. M. sect. II. § 45. et notes. 
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SECTION 11. 


?%« form for adoption — The most eligible period for selectionr^ 
Rules under certdin circumstances — Th^ adopted son may be 

son of two fathers. 


1. Next propounds the form for the adoption of a son. 

The form for ‘‘ declare the best adoption ; One 

adoptioo. having no male issue or whose male issue has died, 

^'ftuuaka. having fasted for a son ; — 


2. Adoption.] The form for adoption — Having fasted,] Having 
T? 1 . . observed a fast on the day preceding the adoption. — 
^ ^ ’ Vxiddha Gautama has — ‘‘The impotent man or algo 

one whose offspring has died.” 


3. “ Having given two pieces of cloth, a pair of ear-rings, a 

^aunaka con- ban, a ring for the fore-finger to a priest rel^ously 
tiaued. disposed, a follower of Vishnu, and thoroughly read in 

the Vedas. Having venerated the king and virtuous Biihmanas by 
a madhuparkha (or prepared food consisting of honey, liquid butter 
and curds.)*’ 


4. If the king be at a distance, [he should thus venerate] the 
I? I j- chief of the village ; for a text recites : having invit- 
ed all kinsmen, and the chief of the village also,****^ 
Br^manas.] The plurality meant by this word, is restricted to iht^ 
on account of the argument, exemplified in the instance of the white 
jpartrifl^es. — The venerating Brahmanas is with a view to their asking 
[the child in adoption.] 


ANNOTATIONS. 

4. The argument exemplified by the instance of the white partridges.] Ailusion 
is here made to the 8th topic of the Ist chapter (p&da) of the llth Book (adhyaya) of 
the Mlmansh of Jaimini. A passage in the Ybobs to this effect occurs. On the 
occasion of the sacrifice of a horse, he should kill white partridges^ for Vasanta (the god 
of spring).” In the part of the Mlm4n8& mentioned, it is propoeed, as a subje^ fur 
disquisition, whether, by the term ‘ partridges’ in the plural, any indefinite number ex- 
ceeding two, is meant, or three only — The opponent affirms, that any indefihite number, 
is meant ; since plurality, is common to every number, exceeding two. The supporter 
of the correct opinion, however, alleges Ist. That, the ordinance of law m question, 
is fwifllled by three.-^Sdly. The number three, must nccessariW be in!clud^,.in every 
fdural number; but four, or other superior number, is not inchidea in tbree.— 3dly; T»& 
number three, is the first in order ot all pliuid numbers.— 4thly. The s^Mtien of finite 
number, is more convenient. — 5tbly. The intent of the law, b^ng accomplished 
three, in destroying more than that number, an offence wo^d be incurred.- ^ 
he argues, that three only, are meant by the plural term, used in the ordinance 


* (jrautama. 


HtNim' 


6. Both a hunch of aixty-fout «tem, entirely of the ku^a grass, 

c tmaka con- tJre tree, — ^also having collected 

tinued, * these articles : halning earnestly invited kinsmen and 

relations : having entertained the kinsmen vd^ feed, 
axld especially Brdhmanas : having performed the rites, commencing 
with that of placing the consecrated fire, and ending with tiaat 0 $ 
purifying the liquid butter : having advanced brfore the giver let him 
cause to be asked thus ; ‘ give the boy/ — The giver being capable 
of the gift [should give] to mm with recitation of the five prayers, the 
initial words of the first of which ore ye-yajfiyena, &c/* 


iS. ' Should give’ is understood — * kinsmen* [the kinsmen of the 
^ . - father and mother. ‘ Relations’] sapindas. Th© in- 

xp sna ion. viting these is for the sake of witnessing. — Having 

entertained invited kinsmen, and BrShmanas previously appointed 
and (on account of the conjunction ‘ and’) invited relations. — This is 
the meaning. 

7. The same author continues. — “ Having taken him by both 
r V* rnn- with the recitation of the prayer, commeno* 

Devasya-tva, &c having inaudibly repeated 
^ the mystical invocation, — ‘ angadange, &c. having 

kissed the forehead of the child ; having adorned with clothes, and so 
forth, the boy bearing the reflection of a son.” 


8. ^ Reflection of a son.* — ^The resemblance of a son, — or in other 


Commeiitarj. 


words, — the capability to have been begotten, by the 
adopter, through appointment, and so forth. 


9. The text continues. — “ Accompanied with dancing songs 
T f f benedictory words, having seated him in the 

cx con m middle of the house ; having according to ordinance, 

offered a burnt offering of milk and curds (to each incantation A with 
recitation of the mystical invocation ‘ yas-tvS-hrida’ — the portion of 
the rik veda, commencing, ‘ tubhyam-agne*, — and the five prayers of 
which the initial words of the first ai’e ‘ Somo-dadat.’ ” 


10. Vriddha Gkiutama-— “ Let him then cause, to be offered, as 
burnt offerings, an hundred oblations of milk, with 
liquid butter, contemplating in his mind, as the object, 
the lord of created beings, with recitation of the 
‘ pT<ja*pate-na-tva-d€tam.’” 

H, Yasishtha . — ** A person being about to adopt a son should 
take an unremote kinsman or the near, relation of a 
kitisman *, having convened his kinsmen, and announc* 
kia intention to the king and having offered a burnt offering with 
ci the prayers denominated ‘ Vy^riti,’ in the middle of bia 

_ / L, him set apart like a Qfidra one 

whose kiiwfeed are remote. . For it is d^lored in the Vedas ; 
are saved by one.’ When a son has been adopted, if a legitimate son 
be afterwaidbsi bom, the given son shares a fourth part,” 
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; 12. Dwelling’] house*-*' A do^bt/} If from the greiM^. difference 

r^ftittmufitarv couutiy aud language of one whose kinsmen 

. * are remote a doubt arise as to his lineage^ disporition 
md so forth ; this being the case till the ascertainment of these 
solars i©t him not initiate such person.— On this point, a reason Jj| as- 
dgned,— many are saved, &;c.” * Many’] The father and other anoeators. " 

Form must be 18. One of these forms is indispensable, 
observed. 


»r 


14. In continuation (^aunaka says. ** Let the best of the regene^ 
Text of Cau- extent of his ability bestow- a gratuity on 

laka continued. officiating priest ; a king half even of his domi- 

nion ; next in order a Vai^ya three hundred pieces ; 
i (JJfidra the whole even of his property : il‘ indigent, to the extent of 


ns means. 


15. 


' Half his dominion.’] The produce for one year of half his 
rr^ m forir dominiou ; for a text of Vriddha Gautama recite^ 

^ y* « Let him proffer the profits arising from half his do- 

ninion received in one year.” — According as he may be in a superior, 
Diddling or inferior condition [let a Vai<;ya give] three hundred 
ueces of gold, silver or copper resjiectively : on account of the text of - 
I riddha Gautama. " Let him proffer three hundred pieces in gold or 
n silver or in copper according as his condition may be superior ori. 
otherwise.” ' His whole property’] that is the acquisition by hire for 
)ne year. 

1 6. Baudh^yana propounds a special rule for the followei^ of 
Baud hiiy ana the Tittiri Veda. — We are about to explain the mode 
impounds a sped- for the adoption of a son. One about to adopt pro- 
^ *’“1®’ duces two pieces of cloth, a pair of ear-rings, a ring and 

k priest thoroughly read in the Vedas, a bunch of sixty -four stems of 
he kuga grass and fuel of the * purua* tree.* Then having invited 
:insmen into the middle of the dwelling : and having made a repi^r 
entation to the king ; having sat down by the direction of a Br^k^ 
Dana in the assembly : having caused to be exclaimed auspicious day 1 
)enediction ! prosperty I having performed rites commencing with 
he recitation of the prayer — ' yad-devay-jana’, — down to the placing 
he vessels for water : having advanced before the giver, let him thus 
)eg ; * Give me this son’ — The other replies ‘ I give — He receives tbo 
hild [and says ;] ‘ I receive thee for the sake of Religious duty ; , I 
.dopt thee for offspring’ — Then having adorned him with the c£)t1ik; 
he eai'-rings and ring : having performed the investiture an4i>5l3^ 
eremonials down to uie kindling a flame of fire ; having^ 
blations, he offers a burnt offerii^ after having Teoited the incaktation 
n the first chapter of the [Yajur] Veda commenciBg— “ yas-tyjH^^- 
tirinfimanym^na” — with recitation of the sacrifice prayer-— “ yasyia’- 
ram-sukrite-jjita-veda, &c.” — he offers a burnt $l#Xt bav^ 

>erforme4 the burnt sacramente, where the denoiniteiJW® 

yahriti are recited: and that designated ^ 8vishti^|it* with 
eremonials, being completed, down to the bestowing an excelled WPtr 
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he presents tbp £ee [t»iying;.‘yp!tir8 arelihese ^iwoclol^^e etw-rings, 
the rin g Uke^rise.” But subsequently, if a real legitimate son is 
he, [the. adopted sonj succeeds .46 a fourth share— so 


without 
fonui will be de- 
cUred in the 
tequel. 

a pro- 
ib»t the 
of the 
son to the 
- of his 
father 


17. In case, no form as propounded, should 
observ^, it will be declared, that the adopted son is 
entitled to assets, sufficient for*his marriage.* 

t 

18. On the subject [of adoptionj Mauu says, 
A given son must never claim the family and estate 

of his natural father. The funeral cake follows, the 
famih’ and estate : but of him who has given away 
his son, the obsequies fail/’ 


ceaseii. 


His text 
plained. 


ex- 


I 


The initiator 
rites unperfor me 
at the time of 
adoption, are to be 
completed by the 
adopter; but not 
those performed. 


19. It is declared by this, that through the extinction of his 
filial relation from gift alone, the property of the son 
given in the estate of the giver ceases ; and his relation 
to the family of that person is annulled. 

20. And accordingly, since extinction of relation to the family 
[of the natural father,] and so forth is shewn, and 
as a text recites, — " let the father initiate his own 
gon8^»* — ^the initiatory rites even of the adoptiob, which 
are yet to be completed subsequent to adoption, are 
to be performed by the adopter ; but those already 

! )erformed by the natural father are not to be cancel- 
ed. For, any argument in respect to the renewal of 
these is wanti n g i since the removal ot the taint of the seed and so 
forth, and the acquisition of priesthood, as suggested in the following 
texts' have already taken place. ‘‘ Thus the sin produced by the seed, 
and ‘‘womb acquires expiation, &c.” “As a picture is produced 
gradually by many lines, priesthood in the same manner proceeds by 

the observance of form.” 

21. Otherwise, it would follow from the text subjoined, that he 
Ob' tioiis would have to perform also the rites of Punsavana and 
would ^ otherwise Simantonnayanaf “ Let the father himself perform 
exist. the eight initiatory rites, (or on his default some 

other) in their order.” Now, this would be improper ; for, it would 
not be consistent with approved practice : besides, as his authority to 
pftrfoftn initiatory rites is from his relation of father subse<]|uent only 
^ doption, the meompetency of ttie adopter in respect to ntes which 

pkce previous thereto, [no reason of extreme necessity 
<M^tjngl Mlows ; for, the appropiiate time of performaace no 
flirts. 


ANNOTATIONS. 

^ But those already performed are not to be cancelled, &o.] This hat rc- 

teemcrto thepmoipal jadoptiou taking place within the primary season prescribed for 

of tne rite of investiture, which, in the case of a Br&hmapa is ordinarily 


e V* infra, sect, VI. § 3, 


f Y. note to § 23, sect. IV. D. M* 
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®ut) if ho^^eyer, the initiatory rites y^ich should have 
taken place previously have not been prirf^^ by 

^ the natural fether; they are in that OaiM 

bttt wero not per- completed by the adopter even, no account 
farmed bj the indispensable necessity of removing the the 

nttursl seed and womb; and for the sake of preservitig the 

adopter ac- ^^der prescribed for the performance of the rit^s in 
count of necessity, question. 

23. And accordingly if the rite of investiture merely be per- 
In that case the formed [by the adopter, the previous rites having been 

performance by performed by the natural father,] the filiation of the 
the natural father son given, as son of the adopter is completed ; in 
of the rite of in- conformity with the text of Vasishtha subjoined. 

establishes*”^^ the must be understood in respect to an adoption 

filial relation of taking place within the primary season for the rite in 
the adopted. question which extends to the eighth year ; otherwise, 
Vasishtha. piji t»he case of an adoption after the expiration of sr^ch 
season,] the capacity of having been able to perform that rite, during 
the principal season being wanting, as there would be no ability for 
the same at a secondary season, the rite would remain unperformed, 
[unless as required in such inferior adoption the rite ot tonsure ; 
preceded by a sacrifice for male issue were renewed.] Text — “ Sprung 
from one following a different ^^khS, (or branch of the Vedas,) the 
given son even when invested with the characteristic thread under 
the family name of the man himself, according to the form prescribed 
by his peculiar (JikhS becomes participant of the duties of such 

24. And relative to the subject in question, [it is to be observed, 
The relation to that] should an agreement subsist stipulating that 

both families by ||the son adopted should be son of the natural father 
special ^reement and adopter likewise, a special rule for his participat- 
will be declared. family of both by reason of being a 

Dx^ySmusbyiyana will be declared.* 


ANNOTATIONS. 

23. But this must be understood in respect to an adoption, dfc.] The doctrine of 
the author appears to be that adoption may take place at any age ;f though the more 
preferable adoption is that of a child for the periormauce of whose rite ^ investiture 
tee principal season has not expired. In this case the author holds that he b^oonw 
Idialiy related by the mere observance of the ri^e of investiture, the other pi^ribiis rites 
tonsure, and those preceding the same having been performed by 

As ihmre would be no ability, &c.] The author supposes the case cif adin^U' et a 
child for whose investiture the principal season has passed, where ibe adopter 4 vy 
omit the performance of the sacrifice for male issue, as prescribed for this inferior 
adoption. On the performance of this sacrifice, the adopter most perform for ihe child 

in question, the rites of tonsure and the rest, whereby filial relation is produoedt 
(V } 27, 30, 32.) 

^ y. infra, section V. § 83. 
t Y. infra. § 33. 



of 

tiau attributed 
tu ihb yiinr.iaa is 
not atttJientio. 


25. “Olil lord of the earih, a son having been r^^nlaHy ihiti- 

— iffeonilie under the femily nime of his [natural] 

unto the cei'emony of tonsure^ does not become thi 
son of anot|ier When indeed, tire ceremcmy of. 
tonsure and othe^ rites of initiation (chA^^yiS 
sanskSrS) are performed [by the adopter] under nis 
own fan^Iy name, [then only] can sons riven, und the rest be con- 
sidered as issue : else they are termed waves. — Whether he be bne, 
whose initiation has been completed, or one whose pupilaffe (<;ai 9 ava) 
has passed on adoption after the fifth year, the adopter mould fi^t 

S rform the sacrifice for male issue.” As for what they thus i*ead as 
>m the Pur^nas, that is unautbentic. 

’ j 

•u 

26. Were it even authentic, still the interpretations given hy 

Orif autheniic, — *‘Ona initiated in ceremonies down to 

it caimoi be cou* 

»trued as baiting 
the filial relation 
of H cliild whose 
tonsure may have 
bfcn perlormed by 
his natural fat her : 
or, who may bo 
older than five 
years. 


that of tonsure under the farpily name of the natural 
father bears no filial relation to the adopter ; but 
such relation obtains, where the ceremonies com- 
mencing with that of tonsure are performed by the 
adopter only” — and — “ if a child, whose tonsure has 
been completed [by the natuml father], or one past 
five years of age be adopted, in that case, his filial 
relation does not accrue” — are inaccurate. For, a 
repetition [of the same position in two sentences 
of the same passage] would follow; — the generally received rule, as 
recognized by all good persons in respect to the filial relation previous 
to the investiture of the characteristic thread, of one also adopted 
under five years of age, [if uninitiated in tonsure by the natural 
father] would be invalidate ; — and the adopter dying at that juncture, 

[of the adopted] to perform his obsequiffi would result. 


27. On the contraiy, this is the meaning of the passage.— 

relation [to the adopter] of one initiated down to 
Thccorrccf. c m- tonsure, under the family name of his natural father 
itruction 8 ewn. being first barred, — on the repetition of that ceremony 

and the rest, such relation is exempted from the prohibition : and 
accordingly, since previous to the performance of tonsure and the 
other rii^ by the adopter, the servile state of one initiated [by hm 
natural father unto that ceremony,] ahd of him who has passed his 
fifth year is intimalfed ; after the performance of that ceremony and 
the i*&t [by the adopter^ filial relation to him is established. In 
respect to one whose initiation has not been perforaed [by his natural 
fiither,] and a child irho , is under five years of age, this relation is 
obtained by law alone, and this is notorious. 


ANNOTATIONS. 

, , . , That is previous to the Tjerfomancc of the rite oi 

of eharackristie thread, lor which the eighth year is prescribed as the pria* 

eipal 
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Or, tber^ may, be^ this interp^tationj-T-'^Jsw [if. adopted,] 

^ \ liis, natural 

is not a son [to siich father auihm: 
““■f ^ having thus premised such son not to be filially 
^ [to his natural father], — the sentence ‘ an 
putratim yiti* (meaning " and he acquires filial relation to 
IS subjoined as a reason : and thus the objection that one term 
‘ putrs^* (son) and the particle ^ cha* are unmeaning is obviated. 

29. And thus, on account of uniformity of import with the 

Under which ^asisht ha before cited, {v §28.) by the compound 

choiidya occur- 
ritiif in the text 
<t intend rites 
ided by ton* 
sure. 


epithet * chtidSdya in the quality conveyed by which 
the term ' chdd&’ is not include, rites commencing 
with that of investiture for persons of a regenerate 
tribe would be suggested ; but for 
and so forth impliet 

80, '‘ After the fifth year.** This regards a Brithma^a, ^ 
the fruit of holiness resulting from the study of scrip- 
ture.* For since the fifth year only is the principal 
season for the investiture of the characteristic thread 
of one desirous of such holiness, as is shewn by this 
text, — " For a BrShina^a desirous of holiness, resulting 
from the study of scripture, the fifth year, &c.’* — the 
passage in question has the same foundation. But 
for one not so desirous, — ‘‘after the eighth year, the adopter, 


Import of the 
clHU&e commmc- 
ing ^'afbertbe fifth 
year, &c.” which 
occutu iti the sup- 
posed rxtmct, 
eited iu § 25. 


ANNOTATIONS. 

28. Or there maj be this interpretation, &c.] In the originat, the two first verses 
the supposed extract from the Pur&nas, cited in § 25, ruu thus — ‘ pitur-L'0^ren^■^ 
pu’rah SHnskritah prithivi-pat. ♦ ♦ a-chfid ^ntamna putra so i)utraium-y\ti eh&a|* 
at»h, — Tne translation civen, conforms with the commentary in the Dattaka-Miminsi : 
but a more literal vt-reion of ihese two verses would be thus. — “ Oh 1 loid of earth, 
the son who (vah putrah) lias been initiated under the family name of his natural 
father unto the ceremony of tonsure, '-that srm does not acquire filial relaiioni 
to another (na puirah sa putratam*y4tioh(UiyatMl).)” Against this construction, the 
author objects justly, tiiat one of the terms putrah (son), which occurs twice, and 
the conjunction ‘ cha’, (which signifies ' and,’) become redundant and immeaninff : 
wer^, as he suggests, the phrese *na putrah* construed as the predicate of the 

S osiiioTiyWliich prf'oeded ; and what follows, as containing a reason, for this position; 

fis objection would not apply. '-Accord mg to the mode of construction adopted, in the 
translation, the part commenciiu; from 'napu'rah* to the end of these verses is reoiu?* 
ed as the predicate of the position coniainea in what preceded. 

29- By the compound epithet chuUdya in the quality, fto. Ae, &o.] This coni*, 
pound term might either signify, commencing with tonsure or following tonsure : if 
the latter construction be ad apted, the compound would be denominated ' atad«gUna^t 
that is the term ohu(^4, would be merely segregative and not eater into the quality eooit, 
veyed by the epithet*. ... ■ . \ 

30 ** After the fifth year,’* &o,] In the extract cited in § 25, attributed by soma 

to the Pur/iQas, it is stated that a sacrifice for male issue must be perf**ruted where 
a child exceeding five years of age is adopted.— -This implies that the fifth year litnita 
the more appropriate season for adoption, during winch the filial relation is pr duoed 
witltV^^t wty spepial, rite as here alluded to. — The author h^e sitews that the meutioa 


HINDU' LAW-BOOKS. 


81. [In adoption] respect should be shewn to the several prin- 

In the adoption seasons, for the performance of the upanayana 

of a kahatriya or Kshatriya and the Vai^ya respectively. 

Vaigya, respect For he only, to whom authority, produced in the 
xo^t behad totbe principal season might have attach^, is capable to 
Principal season perform such initiatory Tite at a secondary season [if 
eir upanayar qualified by the renewal of. the ceremony of ton- 

It is otherwise sure, preceded by a sacrifice for male issue,] This was 
in regard to ton- before declared (v. § 23). — But in regard to tonsure, 

attention to the secondary season may be observed on 
account only of express passages of law. 


32. ‘ Sacrifice for male issue.’ Since, a person of the three first 

Those of the Jf. competent to perform this bv such 

three first tribes person, the filial relation must be completed through 
only, can perform the rites of tonsure and the rest, preceded by a sacri- 
the sacrifice for fice for male issue. But by a (^dra, the same even 
male issue. j-jg produced,] through the rite of marriage alone — 

Thus the whole is unimpeachable. 


The ancient 33. And thus, the practice of all the ancients 

practice of adop- even in respect to the adoption of a son unlimited to 

to^^any'^Twriod Is pa»rticular time is upheld. For, the construction 
upheld ^derthe suggested [by us of the supposed extract from the 
construction in § purinas] is self evident.* 

37 and 30. 


ANNOTATIONS. 

of the fifth year as the limit of this season has reference to a Brahmai:ia, who is intend- 
ed for tbe study of theology, for whose investiture, (a rite which precedes the acquisi- 
tion of letters,) that year is prescribed. — He accordingly argues that in respect to 
others not so destined it is meant that the eight year, which is the primary time for 
the performance of that rite, limits tbe more appropriate season for the adoption of 
such persons • that is, that a sacrifice for male issue must be performed, where oue 
who has passed his eighth year is adopted. — Tbe aut hor, though he does not admit the 
authenticity of the passage attributed by some to the Furfinas, yet construes it so as 
to conform with his own doctrine ; viz., that by the observance of a saciifice for male 
issue, and the subsequent renewal of initiatory rites, one, though adopted after the prin- 
cipal season for the performanee of the rite of investiture of the oharacteristic cord 
may acquire filial relation. 

31. Hespect should be shewn to the several principal seasons, &c.] Different seasons 
are prescril^d for the performance of the upanayana, or rite of investiture of the 
cliarscteristic cord, ana other peculiar marks, on a Brlthmaqa, Kshatriya and Vai^ya, 
respectively-— These seasons are indicated in the following text of Yajfiyavalky^ 
translated according to the commentary in tbe Mitfiksharfi. The upanayana rite of a 
3rahmana takes pl^e in the eighth year from conception or the eighth year of his age : 
of Kshatriyas in the eleventh ; or Vai^yas in the twelfth year [from their conception or 


teth respwtively. 
[of the individnm.^ 
period for the per 


— ■ — - - ^ . _ . _ _ ^ — — — 

6ome hold according [to the custom] of the peculiar family 
Author text of the same another relative to tbe, extent ol the 
formanoe of this rite occurs . — ** Tbe period for the performance of 
this upanayana rite of a Brfihmajpa, Kshatriya, and Vaiqya respectively, extends to 
the sixteenth, twenty-second and twenty-fourth years. Subsequent thereto should 
tberite be unperformed, they become outcastes and uninitiated persons, excluded ffom 
participatiou in religious rites, and incapable of being taught the Sfivitrl; except on 
the penormcmee of a sacrament denominated Yrfttyastoma.** 


♦ V. supra. 37, 30. 
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Also , in the same manner under the second ii^terpretlitioii, 
Or, under the (§^'1^) exclusive filial relation to the natuml father. 


coii8t!*^etioii ia 
28, Uie passage 
may be consistent- 
ly explained as im- 
porting the com- 
mon relation to 
both fathri's of 
one adopted after 
tonsure. 


%17 r' w • VV V 

ol the adopted son, whose tonsure has been coi^jbtetedj 
having been first barred by the conjunction ' ana 4%,|he 
sentence, ‘^and he acquires filial relation to 
- a (joinmon*relationto the natural and adoptive father® 
is obtained j on account of both even having perfin'm- 
ed initiatory rites ■. and this must be understood where 
there may be a stipulation to this effect between the 
two, — “ This is son to us both/' and such only ia 
called a I)vy^mashy%ana having two fathers, and belonoing to two 
lamiJies, 


35. But is it not seen that the Kshetraja or son of the Avife 
Objection, fathers ? Accordingly Hdrita,- 


the sou of two 
fathers cau oub 
1)0 the son of the 
wife technically 
bo called. 


['‘The husband] living, [at the time of the ‘•appoint- 
ment] they call the offspring of the same] the sun 
of the wife : for [the natural father] has no controul 
over him. Were ho dead [at such time,] they caff 
DvySmushyayana : for there can be no doubt 
as to who was the natural fatliei*." Manu says, “ But the oAvners 
of the seed and of the soil may be considci*ed in this world as joint 
ovyners of the crop, Avhich thc}^ agioe by special compact, iu consider- 
ation of the seed to divid(3 between them.- — The special compact pro- 
posed is a stipulafion between the owners of ilie seed and soil, both 
<iestltute of male issue, to this effect, — Mine is the soil, thine the 
seed : the offspring produced shall belong t > both.” Conformably, 
there is this text, — “A son begotten by one Avho has no ^ male issue 
on the wile of another man, under the legal appointment, is lawfully 
heir and giver ot funeral oblations to both families.’* — But tins 
relationship in question does not appear to ap})ly to tlie son giA’^ou ; 
on the contrary,- the following passage of Manu before cited is conclu- 
siv^e even of an opposite meaning. “ A given son must never claim 
the family and estate of his natural father. ” 


36. Should this be contended, it is Avroug; the relation to both 
Ovcr-rult^d ; the fathers of the son given also is established : since l>y 
geneui adopted referring to this text of Baudhdyana, — “ What is 
boii may be son of declared in respect to one even of maiiy, regulated 
at eis. {same law, let him perform that, for the whole 

even. Tliey are considered of the same description,” — the rules regarding 
the son of the Avule are obtained in respect to the son given and the 
rest likewise : — and the following text has a general a jiplication in the 
BravarSdhyaya of Sankhy^yana,- - ‘ He should ])erforui ' two. funeral 
repasts, or at one, contemplating them .scpaiutcly, he should designate 
at each oblation, both the adoptive and natural fathers : together Avith 
the two ancestors in innu(‘diatc aseemt aboA^c each/’ 

. I Z/ 



37. Accordingly Saiya-shidha by the compendious rule,*---*' of 

Confirmed by of both, &c/* — having pro- 

.tya-sbadha. pounded a relation to both families (including the 
comment patriarchal saints) of absolute Dvyftraushyilyanas, 
on whose text is who are sons of the soil, applies by analogy, the rule 

regarding these [to sons given and the rest,] by 
another aphorism, commencing, — “ of sons given, and the rest, like the 
DvySmushyfiyana, &c.” — and this is explained by the commentator — 
" Treating on absolute Dvyfimushy^yanas, the author mentions those 
incompletely so, — " Of sons given and the rest, unto these only, 
not to issue beyond, [does the connection to both families extend.] If 
the initiatoiy rites arc performed by the fii^st only [the family is his :] 
but if by the adopter, that of the latter on account of priority. 
Through Ixim only in the case of descendants beyond, [the femily is 
determined.’] 


38. The intent of this explanatory passage is this. — As in the 

And ex laiiied wife, — should there be an agree- 

^ ‘ ment between the two, the adopted son participates 

in the family of both ; otherwise where the whole of the initiatory 
rites have been performed by the natural father only, he shares the 
family of such father ; but in the case of the initiation being performed 
by the adopter, in that of the latter, — that is the adopter, on account 
of * priority,’ — meaning superiority. * Through him only, in the case of 
descendants beyond, the family is determined. 


.39. Accordingly Paitliinisi. Those sons given, purchased, made, 
and the son of an appointed daughter, who are in such 
case affiliated through the adoption of a holy saint by 
anothei', are sons of two fathers.” 


Paitliinisi con- 
firms. 


40. The meaning is. Where a mutual agreement between the 
natural father and adopter exists ; [those affiliated] 
Explanation of through the adoption of a holy saint, that is, one 
Ivis ^ text whicK propounded by a holy saint, are DvySmushy^y- 

" - anas. — This is clearly declared [in the prayoga-parijata.] 

Sons given, purchased, and the rest are sons of two 
fathers : their marriage may not take place in cither 
family even, as was the case of Sringa 9^i5ira.” 

. The state of a son given as Dvyamusliy^ana, cannot obtain 
Objection, that the property of the natural father in such sc^ 

son given can- not being extinguished, the rule tor the gitt propound- 
not be a Dvya- ed in the text, — " Whom the father or mother may 

give, &c.” — would be unmeaning. 


^ 42. Tills must not be affirmed. From gift, preceded by anagiee- 

^ , ment, such [as that premised,] in the case in question 

Ovtr-n e . even, the common relation [to both fathersj of such 

given son, is established ; like the property of the owner, (since he 


Savarasv^m’^- 
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Irimself is one of the objects,) in water made common, (as a river, aud so 
forth,) by a relinquishment, alluded to in wsuch passages, as that sub- 
joined,) the* object of which, is every creature : and which extinguishes 
the peculiar property of the individual himself This water is relin- 
quished by me as common to all beings, let all creatures enjoy it by 
bathing, drinking, and immersion.” Enough has been said. 


SECTION III. 


Funeral rites performed by the absoUdeLy adopted son , — hy the 
Dvydmushydyana — Relation of Sapinda, in the families of the 
adoptive and natural fathers respectively. 


1. Next, the funeral rites performed by a son given are deter- 
An adopted son respect to these, alUiongh the sou given 


and the real legi- 
timate SOD, being 
co-existent, the 
latter performs 
the cxequial rites. 


bo first adopted, yet the legitimate son existing, he 
is not competent to officiate in the sixteen funeral 
repasts, ending with the Sapindikarana; for his 
superiority in rank is barred by Devala [who says,] 
'"A real legitimate son being subsocpiently born, 
superiority of rank from age does not vest in them.” And a text of 
YAjnavalkya recites ; Amongst these, the next in order is heir 
and presents funeral oblations, on failure of the preceding. Otherwise 
the adopted son in every respect resembles the real legitimate one.” 


2. A special distinction obtains at the funeral repast, on the 
anniversary of the day of death. Accordingly JSta- 
karna. “ Annually (pratyabda) let the son of the 
wife and legitimate son perform [obsequies] according 
to the Parvana form : the other ten sons should perform a rite dedicated 
to a single ancestor.'’’’^ 


Explanation. 3. ' The other ten/ — the son given, and the rest. 

4. Par&ara likewise. — [A funeral repast,] by the legitimate son 
Parasara, ^con- for a father, who has departed this life, on all occasions 

is in honor of three ancestors : that, by those belong- 
ing to more tKan one family, (aneka-gotra) is consecrated to a single 
ancestor, on the anniversary of the day of death.” 


Explanation. 


5. '"By those belonging to more than one 
Meaning those belonging to two families. 


* V, D, M. Sect. lY. § 72 et note. 


T.AW-BOOKS. 


(j. The legitimate son, and the son of the wife also, if they 
According to pt'eserve a consecrated fire, are competent to perform a 

Pdrvana, or double rite. For, the text of Jfivala, — 
By one preserving a consecrated fire, the funeral 
repast is to be performed always after the Parvana 
form’’ — corresponds with the Matsya- Panina . By 
those, other than the real legitinjate son, and tlie son 
of the wife indifferently, whether they do or* do not 
preserve a consecrated fire, a rite in honour of a single 
ancestor is to be f)erformed. This is an established 
rule.’' 


autlioritks quot 
ed, the legitimate 
son, and son of 
the wife, if they 
Jjreserve a conse- 
crated fire, per- 
form a Parv'ana 
rite, and the ad- 
opted son, \ under 
all circumstances, 
a single rite in 
honor of a deceas 
ed father. 


7. All aphorism of Saiikliy^yana propounds a distinction in 
distinct ce- observances prescribed for the DvyS- 


remonial, is pre- 
scribed for the 
Dwjaiuushyavana 
by Sankhyuyaiia. 

His text 
jdaiiied. 


mushyfiyana. “ Having duly performed the prepara- 
tory ceremonial called avanejana, whei’e tliere may be 
a diversity of fathers, both at each oblation.” 

8, Where there may be a diversity of fathers at 
each oblation, both the not in’al father and the adopter, 
— ‘'let him celebrate” as is understood. 


9 . In the 

The ksbetraja, 
or son of the wife, 
according to a 
passage -in the 
Pravaradh a y a 

• c.' 

\iuder all circum- 
btaiices, performs 
certain obaequie.s, 
for his natural 
fat her, and where 
such person has 
no other son, is 
liis heir, and per- 
forms his funeral 
rites. 


PravarSdhy^ya also. ‘ Those, who are begotten by n 
paternal uncle, for the obsequies of a single person, 
are the sons of the adoptive father only. Then, il' 
there be no issue begotten on their [the natural 
fathers’] wives, let [the sons begotten on the wives of 
others,] take the estate and offer in their honor obla- 
tions, consecrated to three ancestors, if however, there 
should be [such issue,] still, such sons should present 
funeral cakes to both even. According to the text of 
a venerable saint, [the adopted son] should perform 
two funeral repasts, or at one, contemplating them 
separately, he should designate at each oblation, both 
the adoptive and natural fathers ; together with the 
two ancestors in immediate ascent above each.” 


TO. The meaning is ; — where there may be no express agreement 

on the part of the adoptive father [that the adopted 
kx]Hau&tion. . enntj Violr^nnr KAth *1 fixid ( t '16 natural 

may not have other oftspring : and where there may be such agree- 
ment by that person, and such offspring may exist, relation to both 
fathers obtains. In the })assage cited, an option in respect to perform- 
ing dlstmct funeral repasts oy otherwise is contained. 


ANNOTATIONS. 

Ceremoiiial CHlled avanejana.] This must precede the presenting of the 
Uitvhial cakf*, and consists m pouring from a vc'^sel on the kiu^a grass ou which 
VuM'/' AifV'U'd water whio- flowers and sandal ’.vood previously mixed. 
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It. Nov dv^OH this [inevcly I refer to the son of the wife ; for by 
the coin])eiidio\is rule of Satya-shSdha, — of sons 
given and the rest like the Dvyimushyiyaiia, 

^ ' the rules regarding such son are shewn to be applicable, 

also to the general adopted son who may be son to two fathers. 

12. Accordingly *H^rita. ''Of these, in the first place, the tute*- 
lary saints of the natural father fare those of the 
^ adopted son]. He should perform two several sets of 
funeral oblations, each consisting of two ; or designate 
both ill each (eka) oblation [of one set ;] his son — in his second, his 
grandson, in liis third [should do the sainej. Some hold three to be 
jiartakers ol the wipings ; others, that they extend to the seventh 
de^Tce.’ 


Ills text 
liiicii. 


Ifl. 'Of these’ — Thai is from amongst tliese fathers, in the first 
^ place the set of tutelary saints of the natural father 
^ — in the second that of the husband of the wife [are 

those of the adopted son who] has tlius two sets of 
tutelary saints. — " In each (eka) oblation”] — a repetition [of the word 
‘ eka’] is understood on account of the text of Apastamba. " If son to 
both fathers, “he should designate both at each several oblation.” — 
‘ In Ids second’] at his oblation to his grandfatlior, the son of the 
I )vySmushy%ana. ' lu his tlurd.’j That is, — at Ids oblation to Ids great- 
grandlatlier, the grandson of the Dvy^miishyclyana, 


14. But, if ilio adoptive father died first, jlhe son] should present 
Hiilfis as to the the oblation [first] to him ; ii‘ the, natural father then 

to the natural father ; should both have died [at once,] 
then let him present first to the natural father aud 
last to the adoptive. M/Jrichi declares this. “ He who 
may be procreated on a widow by a kinsman or one 
unrelated should first present the oblations to and per- 
form the observances of the funeral repast in honour of 
the adoptive father, and after this to the natural father. If in any 
instance the adoptive father should survive [the natural one,] let the 
issue present [the oblations] first to the natural father : but the same 
must be given [to him] last [should he survive ; the adoptive fathei'J 
being dead. If both may have died [together, the oblation must 
be given,] first to the natural father : after him the son should present 
the same to the adoptive father. Should it not be first offered to the 
natural father, it does not endure.” . 


ordor inwliicli tli« 
soiiot' IwofutluM’s 
is to perrorm the 
funeral rites of 
lijs fathers res- 
pectively shewn 
by Mdrichi. 


Whose text 
intimates that 
tlie son of two 
fathers is to 
per for m a pdr- 
vana rite on the 
deuMi of filhei. 


15. By this, tlic performance of a pfirvana rite, 
by tlie son of both lathers, on the death of either 
even is shewn. 
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Id the same manner, by parity of reason, where tliere may be 
The same rule ^ diversity of mothers, the sires of the natural mothers. 


are first designated by a son, who is son to two fathers, 
at the funerd repast, (suggested by the passage sub- 
joined) in honour of the maternal gmndsires : subse- 
quently, the sires of her, who is the adoptive mother 
— ** Where the paternal sires ar^ honoured, there cer- 
tainly are the maternal.” 


applies to the ma- 
ternal sires, (by 
either umther,) of 
the son of two 
fathers. 


17. But the absolutely ad opted son presents oblations to the father 
Butnotsointhe and the other ancestors of his adoptive mother only ; 
case pf the abso- for he is capable of performing the funeral rites of that 
lute adopted son. mother onl}^ : and thus, in conformity with the spirit 
of the sentence, '' He is [destined] to continue the line of his ances- 
tors,” — which is subjoined as the reason, [in the text of Vasishtha], the 
prohibition [therein], — “ let not a man give an only son,” refers to an 
adopted son, other than the Dvydmushyiyana, or son of both fathers ; 
for [where the adopted son is such,] no extinction of lineage ensues, as 
has already been declared.* 


The relation as 
sapinda, extends 
to three degrees 
in either family. 


18. The relation as sapinda, is next considered. 
This extends to three degrees ; in the family of the 
natural father, by reason of consanguinity : and in that 
of the adopter, through connection by the funeral cake. 


19. This Karshn^jini declares. — As many as there may be de- 

, . grees of fore-fathers: with so many, their own fore-fathers, 

shews this let sons given and the rest associate, the deceased. In 

order, their sons with two fore-fathers, their grandsons 
with (samam) one [should do] the same. — The fourth degree is exclud- 
ed. This [relation of sapinda] extends to three degrees.” 

20. This is the meaning of the text, according as the deceased 
E 1 nation adoptive fathers, may be sons legitimate, adopted 

^ * [absolutely], or of two fathers : as many as there may 

be degrees of fore-fathers, three or six, with so many, let sons given, 
and the rest associate them ; — that is — connect by admixture of funeral 
cakes. — Of the cases in question, where the adoptive fathers are real 
legitimate sons [the fore-fathers, with whom their association is to be 
made,] are three, viz., the father, paternal grandfather and great-grand- 
father ; where sons adopted absolutely, three, viz., their adoptive father, 
grandfather and great-grandfather ; and where sons of two fathers, six, 
viz., their natural father and the other two, and their adoptive father, 
and the other two. 

21. And thus it is intimated, that those who are the revered 

objects, contemplated at a pfirvana rite, performed by 
the adopted son himself are the same at the sapin^i- 
karana ceremony also celebmted for the adopted son by his own son : 
and the sons of an adopted son should perform his sapi^idi-kara^a with. 
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liis adopter, and two out of the three fore-fathers of this latter*~And 
in the same manner the grand sons of the adopted son should perform 
the same — that is, the association of their own lathers, by admixture 
of funeral cakes with— (for ‘sama* is used by KkrshnSjini in the sense 
of this preposition,) the adopted son, the adopter, and one out of three 
fore-fathers of that person; viz., the father of the adopter. 




22. ‘ The fourth degree is excluded.’j^libitever person, at any 

time, performs the ceremony of sapixicU-karana for any 
one does the same with three fore-fathers only of that 
coil mue . individual; — by this, [which is the meaning of what 

preceded the passage cited] the exclusion of the fourth degree is estab- 
lished. The propounding the same position, [by the passage in ques- 
tion,] in conformity with the rule of logic, — a position having been 
established, its re-introduction, is for the sake of a peremptory rule” — is 
meant to bar the relation as sapitida [to the adopted son], of those, who 
(in the case of a real legitimate son,) would have partaken of the wip- 
ings of the oblations ; by reason of their being precluded therefrom 
[in the present case]. The author declares this very position [in 
subjoining] ‘ this that is ' this relation of sapinda, Smc* 


23. And thus, the general relation of sapinda, extending to the 
. seventh degree, which is propounded in the Matsya- 

V. , . , 


The general 
relation of sapiijda 
extending l.hc 
seventh degree is 
thus btoed. 


purSna, in the text subjoined, is barred by the special 
rule in question. — " The fourth and the rest in ascent 
are the partakers of wipings, the father and the others 


seventh degree is are the partakers of wipings, the father and the others 
thus barred, pai'ticipate in oblations of food, the seventh presents 

the same. — The relation by oblations of food, of these, extends to the 
seventh degree.” Consequently, the contrary doctrine suggested by 
HSrita, in tliis passage, — They propound the partakers of the wipings 
to be three, or according to some, they extend to the seventh degree”— 
is consistent, [as the opinion of the opposer of the correct doctrine.] 


24, This very position is elsewhere compactly declared. — But 

The same po- adopted sons, the relation of sapinda extends to 

sition is propound- three degrees, in the family of the natural father; 

cd in another and in like manner in that of the adopter, this is a 
authorilj. 


25. This relation of sapinda extending to three degrees in both 

This relation of fe'^lies, is propounded in respect to the son of two 

sapinda however, fathers : for his performing the ceremony of associa- 

in boih families tion by admixture of funeral cakes, with two sets of 

enn^of * ^ r n ^ three ancestors is declared [by KarshnSjini.l But the 
sonot two lathers. .. v r i i.r a* p A ** t. i i 

connection by funeral oblations of the absolutely 

adopted son obtains in the family of the adoptive father only : on 

account of tlie extinction of the fiineral oblation of him, who hath 

given away his son, intimated in the following text of Manu, befori^ 

cited — A given son must never claim the family and estate of the 

natural father ; the funeral cake follows the family and estate : but of 

liim^ who has given away his son, the obsequies fail,” 


yoiis gtv^ii, . puvohased, and the rest w:ii,o are adopted 
? hhs ofwru general family by jpbsfervauce of form acgpiire in- 
the family; {of the. adopted].-— ^But the relation 
ut)fc: iuchidod ” The nieauing i» — amis given and 
adopted from those of Ids own general fcimily by the 
ibrm only, participate in the family [of the adopter]. But the relation 
of sapi^da is not established in tiiem : and such relation not obtain- 
ing in those belonging to the same general family, of course, it can not 
subsist in those of a different general family. As for this text of 
Vriddha Gautama, it is prohibitory of the relation of sapirula extending 
Weevftn degrees, which might be inferred from analogy to the real 
legitimate son : or it bars the impurity for ten days and so forth, aris- 
ing from the relation of sapin da, — But it does not prohibit totally such 
ixjlation on account of the several texts before cited. 


SECTION IV. 


The impiiviiy of the adopted son on occasiom of birth andj 

death — His ma^,viage. 


Fn the case of 
the absolute 
adopted soil, reci- 
procal imp mi ty iu 
tbe family of the 
natural father, 
^oes not obtain. 

But ia both 
families, in the 
case of the Dvy4- 
wushy4yana. 


L Next the impurity and so forth of ilie adoj)ie(l 
son [on occasions of birth and deatli,] is determined. 
In respect to this topic, [it is to be oliservcd, that] 
there is no reciprocal impurity of the absolute adopted 
son in the family of the iiatuial fatlior ; for relation to 
liis family and the presenting in his honour, funeral 
oblations being barred, the extinction of uncleauness is 
an obvious consequence. But tlie impurity of tlie 
DvySmashy«iyaua, is in both families. 


2 . 


In the Brahma-purftna [it is written,] “ the son given, the son 
lu the Brahma- given, the son made, as well also the sou ]>urcliasc<l, 
puraBatheimpuri- and the deserted son, who arc always to be cherished, 
ly is declared to belong to a different family present distinct oblations, 
last three days. perpetuate a different lineage, and on occa.sioiJS of 

birth and death, became impure for three days.” 


3. ParasSra. “ On occasions of birth and death, iinjnirity for three 
Parabara co ii- days is ordained for liim, who, whether of a different or 
firms, of the same general family by the will [of the adopter] 

is initiate;! and adopted.” 


ptissaj^cof the 
Biahm/i-nurana. 


“ So also, excepting the legitimate son on ibc. 
death and birth of the son of the wife and the 
H general impunly, lasting ^luce nights, always Udvc 
0 in tribe. ‘--Til i'’ i>' a settled 
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5. * Always’— subsequent ev^ to* the investiture bftheekarac- 

‘Al«ritv8* occur- terktic th^d. As the relation of one, jof the 

rifig ia whiob b eamegpieralfaxiuly^to thefan^y of hkacioptr^ft 
«x]^aiaed,aiid tte is atoned throuj^ the observance of form, afbsr the 
geoenU poakion previous extinction of relation to the &mily of his 
arg^d to be cor- natural father ; there is no distinction between an 

adopted son of a different general family, [and one 6f 
the same.] Therefoi'e, the uncleanness for three days prdj^unded in 
the text m question [indifferently for either] is even proper. 

6. Thus, where the adopted son may be unmarried, the offence 
The olFence of of parivedana* is not incurred by the maniage of a 

parif edana can- legitimate son subsequently born : nor is there any 
not be incurred. objection against an adopted son marrying befenre his 
elder whole brother. 


But the adopted 
might marry 
r«tnui« of the 

j his real 

father, and the 
1) vy 4m u s hya- 
yana, one remov- 
ed more t h a a 
three degrees. 


7. But, since the extinction of his relation by obla- 
tions of food in the family of the natural father is 
shewn, the marriage of an absolutely adopted son, 
might take place therein: and the marriage of a 
DvyAmushySyana with the issue of a female remov- 
ed in relation more than three degrees would be 
proper. 


over 


8. It is not so ; for in the text of Manu, subjoined of which (on 
. . account of the conjunctive particle ‘ and’) the con- 

d str action is — ‘ who is not connected as Sapiii^, to his 

^ ' father [as well as mother ;]' — the term ' father’ is used 

to exclude [from marriage,] a female related as Sapinda to and belong- 
ing to the general family of the natural father also of an adopted 
son, although exclusively belonging to the family of his adoptive 
father. — “ She- who is not connected as " Sapipda to his mothiT and 
father, and not belonging to the general family of either, is approved 
amongst twice born men for espousal and connubial intercourse.” 


9. Nor must it be argued that, still, where the &ther of the 
A further ob- might himself be an adopted son, there 

jectiou^refuted? would be no reason baiTing the marriage with a female 

removed in relation to such father beyond the third 
degree ; since her relation as Sapinda to, and being of, the general 
family of the father are wanting. Because, the relation of Sapinda 


ANNOTATIONS. 

5. Subsequent events, &c.] Three dsys are the period {prescribed for the undCia- 
TifBs of a person, previous to investiture of the charaoteristio thread on ^occasions cf 
death and birth. — The author obviates an inference, that the period in question Axed 
for the adopted sou is so merely iu case of his investiture not having taken place. 

ilk 


gS 


^ See D. M. Note tu Sect. VI. § 54^. 


iti <|tie!«tioa does noi to ixai is m oaiTevsal xelation 

oftnat d«aiomii9^<m, ^mdefioed sui «3ctc^ io iirba.s&ve&tk de^ee 
in tbe line of the fiitber «ad to the fiiUt, in that of matemel ^praad- 
father^Thus there is no anoonsi^ency. Hiese several deacriptroos of 
relations Of SaptQ^ vill be enlarged on in i^ir appropriate pkees 
respectively. • , 


SECTION V. 

4- ^ ^ 

The succession by inheritance oj adopted sons lineally and 
collaterally — m the case of Ciidras — 

of the Dvyantushydyav^a, 


. . 1. The inheritance of the adopted son is next 

citldl ptopound^. On this subject Vriha«pati ^ys,-« tlie 

ject of the Stic- real legitimate son alone is master oi the paternal 
cession of the estate : for tlie sake of affection, let him allow sub- 
adopted ion. sistence to the rest.” 


Explained. 


2. ‘ The rest.*] Those who are excluded from 
participating in the estate — ‘ Affection.* — Love. — 
^ Subsistence.* — ^Alimony. 


3. Yama also. — ‘‘ Sons are tm)nounced by intelligent saints to 
the ' ^ twelve : of these, six are kinsmen and heirs ; and 
^ “ six kinsmen but not heirs. Those versed in the 
distinctions of class declare that the first is the one 
begotten by the man himself : the second, the son of the wife ; the 
third, the son of the appointed daughter ; the fourth, the son of the 
twice*married woman ; the son of the unmarried daughter is con- 
sidered the fifth : and [the sixth,] the son secretly born in the man*s 
“ house. These six present funeral oblations — The son deserted, and 
the one received with a pregnant bride, the son given, and the son 
‘' made, and fifthly, the son purchased, and the son presented by him- 
■“ self ; These six, whoso filial relation proceeds from an overt act of 
'' acceptance are kinsmen but not heirs. * 


. 4, Nfoada. 

t » ’ 

I^4rada on the 
eame aubject. 


The real legitimate son ; the son of the wife 
by appointment ; the son of an appointed daughter ; 
the son of an unmarried daughter ; the son received 
with a pregnant bride ; the son of hidden origin ; 


Bix whj^se; mial, relation, &c.l The termsi of the original are _ _ 
This expreapioa di^oined inaj be con^irued as coatahimg, or ^ot 
bc^fore Bacgama a pniaUreBr. according to atihermode ofconstmeiiofi, 

^zzzztz itself of readei&ig the coiOfiound epithet of eic (th^ee) so as to 

apply to the six Boas allnded to, and not be applicable to the other six.— ^The Sanscrit 
nader pe^oivelhht a Iraa^lati^ has been adopted, which it cannot be pretended, 
is uggestca oWiousW by the terms of the textr 
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the of a twice^married womAsi ; tibe des^tod mn ; 
the Bm purehacied ; the son made also ; aaid <me mireB hp ; 

^' theiteaie declared to be thetwdve descriptians clscma 
six are hmrs to kinsmen and six not hmrs to kinsmen. 

" cording to priority in order is considered as superior ; and the 
successively as inferior. On the death of the lather, accordiiM to 
“ their order they succeed to his estate. On defect of each preening 
** more worthy, let the next less worthy son obtain the estate/' 


Explanations. 


5. The meaning is on default of each preceding, 
the next succeeding in order is entitled to the pro- 
perty. 


6. After having previously enumerated as sons, the real legiti- 

Vishnu also ^ate son of the wife, the son of an appointed daughter, 

the. son of a twice married woman, the son of the un- 
married daughter, the son of hidden origin, the son received with a 
pregnant bride, the son given, the son purchased [the son made], the 
son self-given, the deserted son, and tne son obtained in any 
whatsoever ; Vishiju adds of these, the first in order respectively 
** is the most worthy ; he only is entitled to the estate ; but he should 
'' support the rest. 

7. After having enumerated, the legitimate son, the son of the 
vftiir appointed daughter, the son of the wife, the son of 

^ hidden origin, the son of an unmarried daughter, the 

son of the twice married woman, the son given, the son purcliased, the 
son made, the son self-given, the son received with a bride, and the 
deserted son, YijUavalkya] subjoins : — Amongst these, the next in 
order is heir, and presents funeral oblations on failure of the pre- 
“ ceding/’ 


8. Manu, — “ Not brothers nor parents ; but sons are heirs to the 
yr " deceased.’’ And again, " On feilure of the beat and 

of the next best, let the inferior in order take the 
'' heritage ; but if there be many equal, let all be sharers of the estate.” 


9. ' Equal.’ — In respect to virtue or quality as being 

the son of the soil or wife and so forth. — ‘ Of the 
Explanation. — thedegitimate son and the others;-—* 

inferior in order,’ the less worthy : — Mining the son of the wife 
those following. 


IP, The same author. — ** The son of the body and the son of the 
Another t^xt of wife may succe^ to the paternal estate ; but the 
t%8aine luitten . " ten other sons can only suc^d in qrder to the femi- 
Hiriia ; « ly duties an4 their 
— Theson h^otten by thernwhim^)^^ 

*" of tbe twi(?e marided woman^ tee son of tee ajppeinted daught^ 

^ the son of hidden origin or kinsmen and hrirs.. The apn 
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son purchwed, tlie-.fioa deseFtcd, iUe.soa received with a 
lside,.tlw SQaiself'^v«ti« And the SQnjsay how ^obtained are heirs 
’ ■ ■ kinsmen” . . 


5f r ri 


11. Maou^ — '"Or thfi sons of meu, whom ^ _ 

“ from the seif-existent has named, six are kinsmen 

heirs, but kinsmen. The son 
begotten by a man himself, the son of the wife, ihe son given, the ami 
** made, a eon of concealed birth, and a son rejected, are the six kinsmen 
and heirs, — The son of an unmarried daughter, the son of a pregnant 
bride, the son bought, the son of a twice mani^ woman, the son self- 
, and the son by a ^udra are the six kinsmen but not heirs. 

12. Baudhfiyana, — '' He pronounces the real legitimate son, the 

*• son of an appointed daughter, the wife's son, the 

“ sons given and made, the son of concealed origin, 
" and the deserted son also participators in the estate, — the son of an 
xinmarried daughter, the son received with a pregnant bride, the son 
bought, the son of a twice-married woman, also the son self-given, 
“ and wie Nishdda^ or son of a 9^dra, he pronounces partakers of the 
‘‘ fimily. 

13. This declaration, that the son of the unmarried daughter and 

the rest participate in the family only, is for the sake 
Eaplanaiion. barring their taking a share of the heritage, where, 

one even of the others before enumerated, viz. the real legitimate son 
and the rest may exist. 


14, Vasishtha having previously mentioned, the son received with 
a pregnant bride, the son bought, the son self-given, 
Yasisiitha. ^ deserted son, and the son by a ^^dra woman : 

and alluding to the legitimate son, and the rest in another place says : 
‘‘ Where there may be no heir to a person of any of the tribes, let 
these take the heritage.” 


15. Devala having recited the real legitimate son, the son of 
DeTala appointed daughter, the wife’s son, the son of an 

unmarried woman, the son of secret ori^n, the deserted 
son, the son received with a pregnant bride, the son ofa twice-married 
wbi^n, the son given, the son self-given, the son made, the son pur- 
chai^d adds; Those twelve are ptt>nouuced sons for the sake 
of issue : some are sprung from himself; some from another also : 
** some acouired by [an overt act of adoption] ; and others filially re- 
'' lated inoependent thereof Of these, the first six are kinsmen and 
heirs [to coUateralsj, the rest are so merely to the father ; and a fecial 
« rute i 

a son be snba^sntly born, noi%ht of 
to them* Of 

in luidr ahouM Uye in ST^eclion to 

7* 


- 

tains, acrording to tke prioritv in rank' of th^ soqb : these 

B cons^x^d as h^rs, w one having ;no real legi^iuatA«so{B ; 


one of equal rank receiving 
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16. K^rtydyana — "If a l^tiihlbte 
5 1 ?est alt*e pr6nouticed nhsiteH ^ fllftd i ; fett* 
" vided they beloBg to the same tribe : but if they 'M' V 
* claisfe, they are entitled to food and raiittent only. In some 

' ‘ ' " pronQimced sharers of a fourth part fcfc).** ’ ^ ^ 


— •/ When a son has been adopted, if a legit^kiiiate 
" son ^ afterwards bom,^ be slmres a fourth part pro^ 
vided [the estate] may not have been expended in 

acts of merit.” 


18, ^ He*] the adopted son. " Provided* the whole estate (which 
Explanation understood) may not have been expended by the 

and so forth. 


1 *. ^ ^ X 

legitimate son in acts of merit, — that is in sacrifice, 


19. For the sake of removing the conflicting contradieiionB of 
The apparently several varying texts of Mann and the rert, 

ccMictiog author- ing interpretations are offered on these texts. 

ities, cited, are declaration in Vrihaspati*s text, that the real 

reconciled. mate son succeeds exclusively to the estate, and that 

the rest are entitled merely to subsistence, regard such sons of the wife 
and the rest who are unequal in class, on account of uniformity wiih 
text of KUtyayana and Devala. And the rule also in the texts of 
NSrada and the rest, for the succession of the son given and the rest 
to the estate, on default of the son of the wife, and the rest, r^^ds 
their succession to the whole estate, and therefore the rule for the fpurth 
of the share of the real legitimate son propounded by Vasishtha, where 
such son may be born .subsequent to the adoption of a son given must 
be understood as applying to a son given. 

20. So, also the rule for succeeding to a third share in the texts 
The rule for Devala and Kiltyayana, must be alleged to refer to 

the third share ^ given, endued wiih eminent qualities, on account 
propounded in § § of uniformity with the following text of Manu. — Of 
15, 16, is relative “ the man to whom a son has been given, adorned 
to the given son, every quality that son shall takq,the heritage, 

e^men y en u- brought from a difierent family” — ^ With every 

quality*] class, science, observance of duties. ^ 

21 Others affirm it must apply to the son of the wife in 
Some construe formity with this passage in the Brahma Pur^a : " 
it as referring " the real legitimate son even, who is suhsequunt^ 
to the son of the bom enjoy the whole estate — ^tHe son of the iinla 

" takes a third share, the son of an adopted daughter 
" a fourth.” 



ANNOTATIONS. 

of a third part.] In citing this 

which gives a fbutth part. " This reaj^ folne^es Mr. 



«li. Sfiiot. XI. $ as. 
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of ai* 

tki 



the.a4l^tedBoon 
and is uof heir tO 
kiastiieiu . 


iii idie siKmf) maimer the doijtrine of brie holy -saiatthat 

given: ite 'in' l^r to kiBSihen,— and of 

another, ke fa nbt each heir,— a*e to be r^ncited 
by re^tring to the dfetinction’ofhfa beit^ endued wfth 
good ijnaiife or ollierwfae. By reason of tjoeceedthg 
to the ^tato of sapiada kinsmen, as well as to that of 
the - faiber, be fa [argued W the one to be] heir to 
kln^en ; and on accoubt of the particle ‘ only’ in the 
pbiase " of the father only” (occurring in the passage 
subjoined) from inheriting merely of the father, he is [argued by the 
not to be] such heir.— '“'Of these, the fest six are heirs to kins- 
: the other six of the father only.” 

« 

V 

And also the -A^^dthus [the objection of] variation from 

variation of rank son given bein^ enumerated higher and lower in 
assigned him by the order of inheritance, and so forth, by different 
differettt airthoira Jioly saints respectively, is obviated by the distinction 
i^e sems of ^ ijjg qualities good and ba<l. 


that 24. Therefore, by the same relationship of bro- 
tlw adop^ son ther, and so forth, in virtue of which the real legiti** 

mate son would succeed to the estate of a brother or 
other kinsmen, where such son may not exist [the 
adopted son] takes the whole estate even. 

25. Since* it is a restrictive rule, that a grandson succeed to the 
Oh^^^ction, that appropriate share of his own father, the son given. 


the grandson be- 
ing the adopted 
spa of an adopted 
son wo^ld share 
equal iy with an 


Over-ruled. 


where his adopter is the real legitimate son of the 
paternal grandiather, is entitled to an equal share 
even with a paternal uncle, who fa also such descrip- 
tion of son ; therefore, a grandson, who is an adopted 
son may [in all cases,] inherit an equal share even 
with an uncle. — This must not be alleged, [as a gene- 
ral rule]. For, there would be this discrepancy : 
where the father of the grandson were an adopted 
son, he would receive a fourth share : but the grandson, if he w«re 
such son, [of him] would receive an equal share [with an uncle in the 
heritage of the grandfather]. And accordingly, whatever share may 
he^^tahlfahed by law, for a father of the same description, as himself; 
to such appropriate share of his father, does the inoividual in ques- 
tion. [viz. the adopted son of one adopted] succeed. Thus what had 
hien advanced, only fa correct. The same rule fa to be applied by 
inference to the great grandson also. 

26. But, although the son of the wife, the son ^ven, and the rest 
may succeed to the general estate, their non-succes- 
— ^ f i<p to empire fa adveamed.— Thus it fa prdainqd in 

ada^ttf Fedas.— “ The legxtimato son, ihe son o£ the wife, 

sot « !^ 8on given, tiio stmmade, son bf e<Em0eMed 

rCriStotto . “ 80“ rejected, take shares of the heri- 

general wtate : as " tag©- The son of an unmamed girl, the son of a 
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wov^i^pearfrom « pre^^t bride, ttie son bongb^ the sim « ^vice 

ibl^ as sons Vdjh , . 

ifirst ip order rpsjpectively, let him mvest the nei t 
_ But let, him not arapipt to the empire .the son of 
mpnied woman, nor a son self-given, nor one bom of a female slipre” 
‘‘ — In the same autliprity also — “ Let not the king invest ' 

‘‘ empire the wife’s son and the rest : [nor] eause to be oom^ted 
<' through such sons the solemnities for his fore>£athers, a legitimate 
SOB, existiBg. 


27. It is rej^ied — If another ordinance of law exist, a special 

His obiection is convenience [mtist be construed] 

obvi^ited^X']la two ^ conveying even the same meaning. Therefore, ^e 
passages* are con- first passage cited, which is declaratory of the right 
sidtent. and such to succession of the next in order, on failure 
generw^ position preceding extends even Jo the whole empire, 

X forming with the texts of Ndrada and the^t 

mentioned : and the latter passage prohibits the equal 
participation of the son of the wife and the rest, if a legitimate sou 
exist, or it refers to a son of the wife and the rest unequal in class: 
otherwise it would be vexatious were adverse meanings deduced fubm 
each passage. But if however this is admitted [and dj^regarded,) then 
[we ail^ej that by the passage in question, the appropriate shares of 
the son of the wife, the son given and the rest resp^ively are not 
forbidden if a real legitimate son exist ; but the investing such son 
with empire is ordained [by that author] after having previously 
barred the same in respect to those sons, in case of the existence of a 
real legitimate son. 


28. Thus, the son of the wife, the son given, and the rest receive 

Conclasion share prescribed for them by the general law. For 

grounds for contracting the operation of the same are 
wanting; nor does the particular passage in question obsttuct 
operation : for that relates to a different subject. Accordingly, 
right to inherit is clearly laid down in the preceding passage, — take 
shares of the heritage.” Nor can it be said they pi^icipate [merely] 
in the estate other than the empire. For the empire aSso is treats 
on in the passage in question. The exclusion of the son of the 
married woman and the rest from the empire, although each [ 
ing in order may have foiled, is in virtue of a distinct pro vision i 
respect to them. 


In the 9^dra 
tribe the part it ion 
for the adopted 
son is diSerettt. 


29. The mode, however, of partition between 
son of the wife, the son given and the rest and the 
legitimate son, which has been propounded in what 
does n<Ji apply to the ~ 


following texts of Mahu and YiijSlivaBcya 

shares 

iMi. the i^on is prescribed for the 
diT ' th f ^ ^ ^ question ; and the 



H1ND0' 


mo 


wo fSHnUWV WOOW 

Ukti$ tUe jmoiety 
ot Hie shire of the 
m M 
"‘by. 


Hi ibe dai^hter*a son SHcbson onl^ wbesi^lismng 
• — x_‘ . ' tho equal |M^itioa,oC#e son 

of the wifei ike em ^ven and mt, with the re^ In- 

timate son whilst me &th6r lives, and their succession 
to the moiety of the dmreof such son, where the fiither 
may be dead at the time of partition, follow a fortiori. 
— ^And otherwise there would Jbe a great inconsistency 
if, where the son of the wife, the son given, and the 
rest todk the four& of the share of the legitimate son, the son by a 
female slave, whose title is infinitely inferior in respect to these, were 
to take an equal share, the legitimate son. But a son, begot- 

f , im by a man of the servile class, on his female slave or on the female 
** slave of his male slave may, by permission, take a share of the heri- 
tage. Thus is the law established. Y^jibivalkya : ** Even a son, be- 
gotten by a ^fidra, on a female slave may take a share by the fether’s 
** dboioe. But if the fether be dead, the brethren should make him 
'' partaker of the moiety of a share ; and one who has no brothers, may 
** inherit the whole property, on default of daughter’s sons.” 


31. If according to this authority, where there may be no son of 
The term bh® wifeahdthe rest, but there may be a wife anddaugh- 
* diagkter*! son,* daughter’s son be entitled to share [with the 

occttri’ine in the son by a female slave] ; the rule for the succession of 
text of YAjfUval- the daughter [or other proper heir] would be infiring- 

ed ; tJierefore, if any even in the series of heirs down 
to the daughter’s son exist, the son by a female slave 
does not take the whole estate ; but on the contrary shares equally 
with such heir. 


32. Accordingly, the text subjoined must be construed as refer- 

oausr Mttori- "ng merely to pddras. “ A son given being thus 
ti^ cited refer to adopted, if by any chance, a legitimate son should 

$ddm, and sap- be born, let them be equal partakers, of the father’s 

port the doctrine « estate.”* So also in the following text, the equal 
idfiuced. participation of all lawfully begotten (Jiidras having 

been first propounded, the succession to equal shares, of the other sons 
likewise is subsequently declared by the sentence, (" if there he an 
hundred sons”) occurring therein. For a (Jddra is ordained a wife, 
of his own class and no other. Those begotten on her shall have 
" equal shares ; if there be an hundred sons [the same mode of partition 


ANNOTATIONS. 

31 . If according to this authority.] The text of Y£jhavalkya provides that the 
fKSl a fexmdc slave who has no brothers, shall not take the whole estate where there 
iiigjbe I daodit«r*s son. — ^Thence, it is ioferred that the daughter’s son shares with 
is the object of the author to shew that the tenn ^ daughter’s son’ is not res* 
trictive in its tense, but includes any heir, enamerated in the series after the sou down 
to the danger’s son ; viz. the wife, the daughter, the daughter’s son. 

♦ Vciddha Gautama, 
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shiCU obtain]/'* ^ If the sentence in question ^ be referred to the real 
le^i&mate son otriy, the position contained in it toeing 6btal|^d 6roia 
‘Wnat preceded* its repetition would be unmeaning. u, 

‘ - . , ' ‘ 

33. The son given, who is a Dvy.^mnshv%ana. if both hi!f^ad6|>tive 
and natural fathers have no other male isstie, takes 
Tlie right by the.whoie estate [of both] : one adopted, where legiti- 
mate issue [of the adopted] existed does not partici- 
pate [in the estate of the adopter] ; but a legitimate 
son being born [to the natural father] subsequent to 
the adoption, [the adopted son] takes half of the share 
of a legitimate son. If [however such issue be subse- 
quenti}'' born to the adopter, the adopted son in 
question] tiikes half of the share wliich is prescribed by law for an 
adopted son, exclusively related to his adoptive father, [where legiti- 
mate issue may be subsequently born to that person.] 


inljeritance of the 
DvyAmushyayana, 
in the estates of 
his natural father 
and adoptive 
father respec- 
tivelv. 


34. The PravarSdhyaya declares this — “ Should they have no 
Confirmed b offspring begotten on their wives, [the adopted 
passages cited. ^ '' sons] take the whole estate.” — A text of N<1rada 

“ also [declares.] Let those, being sons to botli 
fathers, present separately to each, oblations of food and water ; 
they take the half of a share in the estate of the contributor of 
the seed and owner of the soil.” It has been before said, that the 
terms contributor of the seed and owner of the soil are illustrative 
severally of the natural and adoptive fathers. 


SECTION VI. 


Exclusion from inheritance, in what cascr^, 

1, As sons blind, lame, and so forth do not inherit — and since 
Tlift adopted it is ordained that their legitimate son and son of 
son of a disquali- the wife only participate in the estate of the paternal 
fied person can grandfather; a son given, or other description of son, 

takelr^^alVmon ^ such persons, have no right to the estate 

from the^w^ate paternal grandfather; but to maintenance 

of his paternal only. For alimony being provided for the wives of 
grandfatlier. persons blind and so fortli, maintenance for their 
adopted sons is inferred a fortiori. 

1. And since it is ordained that their legilimafe son, &c. «&c.] The folloTving is 
a text of Ydjflavalkya . — ** But their sons, whether legitimate, or the offspring of the 
^'Wife by a kinsman are entitled to allotments if free from similsr defects.*^ On 
this, the author of the Mitakshard thus comments — The specific mention of '^ legiti- 
mate** issue and ‘‘ offspring of the wife** is intended to forbid the adoption of other 
^ons.** 



♦ Manu 9, 169. 
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2. So also having previously declared sons blind, lame and so 
A certain ^ heirs, an author adds— Of tliese 

author ehews this. “ legitimate and sons of the wife, who are 

free from defect parifcipate i|t a share : the childless 
wives of those, [who are blind, and so forth] are to be supported 
if virtuous. Their daughters are to be maintained as long as un- 
'' married.” 


te 


it 


it 


3. In the same manner — since it is shewn that a son given 
One adopted, participates with a real legitimate son bom subse- 
quent to his adoption — a son adopted, where a 
legitimate son exists does not take a share. Accord- 
ingly, an author declares the non-succession to a 
share of one adopted without observance of rule : — 
Him existing, a son being created, and a son given, 
existing, one being adopted informally ; that estate 
“is his only, who is justly master of the father’s 
wealth” — Manu. “He, who adopts a son without observing the 
rules ordained, should make him the participator of the rites of 
marriage, not a sharer of the wealth.”* 


by a man having 
legitimate issue, 
and generally 
without obser- 
vance of form 
does not inherit 
as appears from 
Manu. 


It is declared by an author in the following text, that a son 
Nor can an liKewise, who is of a different class does not 

adopted son of a inherit. “ If one of a different class, should however 
different class “ in any instance have been adopted as a son, he 
inherit as is shewn “should not make him the participator of a share, 
by ^aunaka. a — jg doctrine of paunaka.” Something to 

this effect has been before declared.^ Sufficient has been said. 

Peroration. — This treatise, succinctly exhibiting the rules relative 
to the adopted son is excellent, and the heart-de%hting preserver of 
law through the serious application of students. Thus is the 
Dattaka-Chandrikil, compiled by the great preceptor, the fortunate 
Devaiida-Bhat^a, completed. J 


* This text is not found in the institutes of Manu, v. D. M. Sect. V. § 46. 
t Vide supra Sect. I. § 14. 

f The printed copy, as well as manuscripts read Kuvera- As however the 
author avows himself to be the writer of the Smriti-^Chandrik^, which is known as 
the production of Bevari^-Bhatfa, this name in the trausiation has been substituted. 
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SYNOPSIS 

OR 

GENERAL SUMMARY 

OF THE 

HINDU LAW OF ADOPTION. 


The Hindd Law of Adoption may be classified under the follow- 
ing Heads : 

1st. The qualification and right to adopt. 

2nd. The qualification and right to be adopted. 

3rd, The form to be observed in adoption and the effect of its 
omission. 

4th. The eSects of adoption, 

5 th. Special rules. 

It should be premised, that in the present age, amongst the vari- 
V. D. M. Sec- subsidiary sons’'^ recognized in codes of law, ac- 

tion X, i 6^,65. cording to the authority of writers, confirmed by prac- 
V. D. Ch. Sec- tice, only those technically denominated, the son given 
tion I. § 9. ,(Dattakaor Dattrima) and son made, (Kritrima or Krita) 

are capable of being affiliated.*f The author of the Dattaka or 
Chandrik^, indeed admits the son given alone.- — In effect however, with- 
out any great latitude, a son self-given, and a son rejected, might per- 
haps be includedj under the general denomination of the ' son made' 
the Kritrima or Krita putra (vulgarly called ‘ Karta puter*) : and it 
should not be omitted, that in treatises of law, the term Dattaka or 
son given is sometimes used to denote an adopted son generally. 

HEAD FIRST. 

The qualification and right to adopt. 

The primary reason for the affiliation of a son, being the obliga- 
D. M. Section necessity of providing for the performance of the 

L § 3. exequial viie^(a), celebrated by a son, for his deceased 


♦ See these enumerated in a Note § 33. Sect. I. B. M. 
f V. Notes 1. and II. aubjoined 1 v. Note III. subjoined. 

(fl) Sec 4 Moore, 1. A Ca. 100. 
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D. Ch. Section 
I. § 3. 

I). M. Section 
1 .^ 6 . 

!>, M. Section 
I. I 13. 

I). Ch. Section 
I. § 6. 

performijig the 
take place. 


father, on which the salvation of a £Und6 is supposed 
to depend, it is necessary that the person proceeding to 
adopt should l>e destitute of male issue capable of per- 
forming those rites. By the term issue, the son*s son 
and gi’andson are included. It may be inferred, that 
if such male issue, although existing, were disqualified 
by any legal impediment, (such.asloss of caste), from 
rites in question, the affiliation of a son might legally 


A doubt might be entertained* as to the validity of an adoption, 

B Cb Section being in the order of the ‘ Grihr (the 

X I * ' house-ljolder or mairied man) or by a blind, impotent 

or other person disqualified from inheriting. The 
more correct opinion, however appears to be, that an adoption by any 
of the persons described would be valid : though it seems reasonable, 
that the affiliation of one excluded from inheritance, should confer no 
right of succession on the adopted, of which the adopter is debarred 
by law. 


The same reason which intpose.H tlie necessity of adoption on a 
B. M. Sect, I man not equally applying to a woman, the latter (at 
§ 29. least such seems the more accurate and prevailing 

D. Ch. Sect, I. doctrine) is incapable in her own right of adoption^, 

^ D Ch. Sect. I. l^bough it is admitted that by his sanction^ she may 
^ 24. affiliate on the part of her husband a son who would 

]) M. Sect. I. necessarily be filially related to himself. Nanda 
§ 15. et seq. Paiidita denies generally the authority of a widow 
to adopt, assigning a reason by no means satisfactory, that the assent 
of her husband is impossible ; but it is reasonable to admit, consistent 
with practice, and the opinion of other authors, the validity of an adop- 
tion made by a widow under the sanction of her husband wiitten or 
formally expressed during his lile time, and perliaps in some places 
under that of ki 


HEAD SECQI^D. 

T 

The qualijication mtd right to he adopted, 

* 

The first and fundamental principle is that the person proposed 
I) y to be adopted, be one who by a legal marriage with his 

§ 16 . et seq. mother might have been the legitimate son of the 

D. Ch. Sect. adopter. By the operation of this rule, a sister's son 
^ and offspring of other female, whom the adopter could 

not have espoused, and one of a different class are excluded from 
adoption. In the present age, marriage with one unequal in class is 
prohibited. 

* V. Note LV. subjoined, 

f V. Note V. suHjoinrd. X VI. subjoined. 

{i/'j So held iu 2 Msd H. C. Rep. 206. 
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Fap^ta declares that a woman may not affiliiite a 

D M Sect II opinion be correct, it might be oonaietentAy 

33* 34^ ' argued, that where a woman is proceeding to adopt 

with the section of her husband or kindred, she mt^t 
not select generally one with whose father she could not have legally 
married. 


It is an obvious inference, that the person selected should be 
D. M. Sect. II. exempt from any disqualification, which might pre- 
vent him fulfillii^g the purpose of the adoption. -—It 
has been intimated by writers on law, ^ that proximity 
of kindred ought to determine the choice of an adopt- 
son. But though Nan da Pa^dita extends tnis 
principle with elaborate minuteness, it can not be re- 
garded as a rigid maxim of law, vitiating the adop- 
tion of a remote, where a near kinsman, or of a stranger, where a re- 
lative may exist. The right however of a whole brother’s son to be 
adopted in preference to any other person, where no legal impediment 
may obtain, seems to be generally admitted, and may be regarded as a 
received rule of law. 


§ 11. 12. et seq. 

D. M. Sect. IL 
§ 28. 37. 

D. Ch. Sect. 1. 

Mitiiksbara.f 
Bvaita Niruaya. 


An only sonj cannot become an absolutely adopted son (Sudha- 
D. M. Sect. IV. Dattaka,) but he may be affiliated as a Dvyteusby^- 

yana or son of two fathers. In this ease, the reason of 
the prohibition, viz., extinction of lineage to the 
natural father would not apply. An only son of a 
whole brother accordingly, if no other nephew exist 
for selection must be adopted by his uncle, requiring 
male issue and is son of two fathers. The same person 
can not be adopted by more than one individual, ex- 
cept in the case of one nephew by several uncles, the 
whole brothers of his natural father. It may however 
be inferred, that a legal impediment would exist to 
the affiliation by an uncle of a nephew, whom his 
father had given away in adoption as a ‘ Sudha-Dattaka,’ who retains 
no filial relation to liis natural lather. 


§ 1. 3. 

D. Ch. Sect. I. 
§ 29. 

D. Ch. Sect, 
III. § 17. 

D. M. Sect: II. 
§ 37. 3S. 

D. Ch. Sect. I 
28 

D. M. Sect. T. 

§ 

D. M. Sect. 11. 
§ 44. 


To render the adoption valid and complete, it is necessary that 
B. M. Sect. IV. f'l'® person adopted should assent, or being a minor, 
§ 9. et seq. be given by a competent party. § On the subject of 

D. Ch. Sect, I. the legal ability to give a son in adoption, some diffi- 
5 7. 31. 32. culty exists in extracting a consistent doctrine.)! The 

more correct opinion appears to be — Isb. That, the father may give 
away his minor son without the assent of the mother, thowh it is 
more laudable that he should consult her wishes. — 2 d. That the 
mother generally is incapable of such gift while the father lives.— 
3 d. I’hat she however on her husband’s death may give in adoption 
her minor son, and even during the life of that person in case of 


* Vasishfha, ^.'aunaka, &c. 

f Trans, on Tnh. Chap. 1. Sect. XL § 36. § v. Note VIII. subjoined. 

i Y. Note Vll. subjoined, || r. Note IX. 
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urgent distress and necessity. A man who had permanently ^ 
ed entered a religious order or become an outcaste, being civilly dead 
would be regarded as virtually deceased. 

Discrepancy of doctrine amongst some writers, and the silence 
of others have left doubtful the determination of these questions ; — 
1st. Whether the adoption of one, who has attained any particular 
age is barred ; — 2d. Whether the performance, in the family of the 
natural father of any, and what particular initiatory rites constitutes 
andnsuperable objection to being adopted. 

On the subject of these questions, a passage attributed to the 
Kfilika-purfina, (the authenticity and meaning of which are contested) 
is usually cited.* According to Jagannfitha, the compiler of the 
Digest, this constitutes an absolute prohibition against any adoption 
whatsoever, of one, whose age exceeds five years, or on whom, the 
initiatory rite of tonsure^aj may have been performed in the family 
of his natural fatheni* And, in a casej in which the adoption of one 
older than five years was contended to be illegal, on the opinion of 
it’s Pandits, — declaring according to the Hindu law, as received in 
Bengal, the adoption of such person to be legal, provided the initiatory 
rites \sanskfir^) in the family of the natural father have not been 
and in that of the adopter be performed— the Sadr Diwini 
Ad^lat appears to have determined the following points, as appli- 
cable to Bengal, where, it should be observed, the Dattaka form of 
adoption chiely, if not solely, prevails§ — 1st. That adoption is I’estrict- 
ed to no particular age. — 2d, That, one initiated in tonsure in the 
name and family of his natural father, is incapable of adoption. — 
8d. That the age of. the person selected for adoption must be such 
as to admit of the ceremony of tonsure being performed in the 
adopter’s name and family. 

The limitation of adoption to any particular age is thus over- 
ruled : but without presuming to question as applicable to Bengal 
the accuracy of the other two points of law resulting from the 
decision referred to, there is no impropriety in expressing a doubt, 
whether they can be received as constituting a general rule unif^rsal- 
ly decisive on the questions which they regard. — 1st. Such rule 
would be at variance with the doctrines of the Dattaka MimfinsS, 
and Dattaka ChandrikS, as detailed in a note subjoined. || — 2d. The 
authenticity of the passage, attributed to the K^likapur&.na, on which 
the opinion of JagannStha and the Pandits of the Sadr Diwini is 
founded is justly denied, and it is interpreted as admitting the 
adoption of one, although initiated in tonsure by his natural father. — 
Sd. The received definition of the Kritrima son, and particularly the 

* V. J). M. Sect. IV. § 22 ; ct. D. Ch. Sect. II. § 25. 

t V. Dif^est Ch. IV. Sect. VIII. 

% V, Printed reports qq select cases. — Kerut Naraen versus Mt. Bhohiocsrce,— 
Cause No. 22 of 1805. 

J T. Note X. subjoined. j| v. Note XL 

(rt) See 1 Mori. Dig. 20, 21. 
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mode of aflBliation* * * § current in the Maithila country, obviously refer 
to one of years somewhat mature, who, if not necessarily, . 
mostly be initiated in tonsure by his natural father : and . the adop 
tion of such person is certainly justified by practice obtaining 
’some parts of India. 

The difficulty, or rather impossibility of defining any unvarying 
principles, universally decisive on the questions referred to is obvious* 
The most general and consistent rule which presents itself is thiaf — 
Any person, on whom the adopter may legally peiform the 
Upanayana ritej is capable of being affiliated as a Dattaka son: 
while one, not so qualified ^may be lawfully adopted as a Kfitriina 
son. 


HEAD THIRD. 

The form to be ohsei'ved in adoption, and the effects 

of it's omission. 

Regarding the mode of adoption, a text of Vasishtha is most 
V. D. M. Sect, usually cited. This enjoins, that the party proceed- 
V. §31. ing to adopt should previously give notice to the 

D. M. Sect. V. ruling power (RfijS), and after having invited kins- 

men, should complete the adoption by the observance 
of the prescribed solemnities, viz., a burnt sacrifice 
and recitation of the prescribed prayers. The forms propounded at 
greater length by ^uunaka, Vxiddha Gautama, Baudhiyana and other 
primitive writers, essentially conform with this of Vasishtha. The 
former provide for the attendance of Br<ihmanas, and an officiating 
priest, to demand the son to be given. 

'The expression ^ R^j$’ has been explained by commentators to 
D Ch Sect chief of the town or village. They seem 

II. § 6. * however agreed, § that, the notice enjoined, and the 

invitation of kinsmen are no legal essentials to the 
validity of the adoption being merely intended to give greater 
publicity to the act, and to obviate litigation and doubt regarding 
the right of succession. 

The form propounded by Vasishtha ; and more paiiicularly those 
by the other noly writers, in pursuance of the works of eminent 
authors, may be con*ectly regarded, as referring exclusively to the 
son given ; II the adoption of a Kxitrima son being held to be valid, 
without tne observance of any particular form or solemnitiealT 

* See that propounded bv Rudra Dbara in Note XVI. 

t V. Note aII. subjoined. 

i For the rules, for performing the rite of Upanayana, consult D. Ch. Note to 
Sect. IL § 31 : and for the designation and order of the different initiatory rites, see 
D. M. Note to Sect. IV. § 23. 

§ V. Note Xlll. 1! V. Note XIV, ^ r. Notes XV.:& XYh 
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* 


D. M. Sect. V. 
$ 45 & 46. 

D. Oh. Sect, 
11. § 17. 

D. Ch. Sect. 
VI. § 3. 


Should a son be adopted without the obser- 
vance of prescribed form, his filial relation would 
not be established, but he would be entitled to assets 
sufficient to defray the expense of his marriage. 


The Dattaka adopted son, except perhaps in the case of a nephew 
B. M, Sect, affiliated by an uncle must be initiated in certain 
IV. § 22, efc. seq. rites in the name and family of his adoptive father, 
Sect, and the Kritrima son, in some instances may, but in 
. S 0. et seq. need not necessarily be so initiated :* The ques- 
tion as to the particular rites required has already been discussed 
under the preceding head. 


HEAD FOUETH. 

The effects of adoption. 

The legally adopted Dattaka or son given in all cases is, and 
x\ yr G f the Kritrima or son made in some instances may be, 
Bich. Sect.V. invested with every filial right in respect to his 

adoptive father, of whose family he becomes a 

member.-j- 

The Dattaka adopted son ceases to have any claim to the family 
B. M. Sect, estate ; and is incapable of performing the funeral 
VL § 6, 7. rites of his natural father, except where affiliated as a 

D. Ch. Sect. DvyamushySyana, or son of two fathers. This rule 
II. § 18, 19. would not apply to the Kritrima adopted son, who 
would be nece.ssarily the son of two fathers, J unless, (if such ciisc could 
occur), where wholly uninitiated in the family of his natural family. 

The adopted son cannot maixy any kinswoman related to his 
VT father and mother within the prohibited number of 
§ U) & 47. degrees as his consanguineal relation endures : nor 

the son of two fethers marry in the general family of 
either. 

The adopted son not only inherits of his adoptive father, but 
B. Ch. Sect, likewise lineally and collaterally§ of the near and 
IV. § 2. et seq. distant kinsmen of that person. He likewise repre- 
B. M. Sect, sents the real legitimate son, in relationship to his 
VI. § 60. 51. 52, adoptive mother, whose ancestor are his maternal 
randsires. The rule hovever now suggested, would not apply to the 
kritrima son as usually adopted in the Maithila country. (| 


V. Note XVIII. 
i Y. Note XIX, 


» Y. Note XVII. 


§ V. Note XX. 

11 V. Note XXI, 
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HEAD FIFTH. 

Special Rules. 

* 

Firstly, — Regarding the Dvydmushydyana, 

The adopted sou may retain filial relation to liis natural father^ 
D. M. Sect, which case, he is called a Dvy^mushy&,yana or son 
'VI. § 41. et aeq. of two fathers. This double filial relation proceeds 

D. Ch. Sect, from a special agreement, between the adoptive and 
II. § 36. et seq. natural father, at the time of adoption, or may exist 
without such agreement ; as mostly, if not always, in the case of the 
Kritrima adopted son, who is not alienated by his natural father. In 
the first case, such son is denominated a complete (nitya) in the 
second an incomplete (anitya) Dvy^mushy^yana. 

The adopted son, who is son of two 'fathers, inherits the estate and 
performs the obsequies of both fathers, but the relation 
t). M. Sect. . issue (except in the case of the Kritrima son, as 

usually affiliated in the Maithila country,) obtains exclusively to the 
family of the adoptive father. 

Seco7idly. — Regarding the succession of the adopted son. 

Thirdly. — Regarding the succession of co-existent 
legitimate and adopted sons. 

Where, subsequent to an adoption legally made, a legitimate son is 

D M Sect V adopter, the adopted son, at a division of 

c 4 Q* ’ * ' heritage with such son, receives a quarter share* ac- 

D. M. Sect. X. cording to the Dattaka-Chandrika. A distinction 

§ 1. however obtains in the case of the Dvyflrnushyftyana — 

D. Cli. Sect. V. From an obscure part of that work, it would appear 

^ to be the doctrine of its author, that such son, would 

would only take half the share, to which the son absolutely adopted, 
would be entitled, in participating with a legitimate son, subsequently 
bom. — On the same principles, this author appears to provide that, 
where legitimate issue is subsequently born to the natural father, the 
Dvyfimushydyana only takes in the estate of such father, the half of 
the share of a legitimate son. 

ILLUSTRATIVE NOTES REFERRED TO IN THE 

PRECEDING SYNOPSIS, 

NOTE L 

Only those technically denominated, the son given, dc. (p. 221)]. 
On the subject of sons, to be affiliated in the present «gc, the two 
texts of law quoted in D. Ch. Sect. I § 9. are usually cited. The term 

in i— rn — — ■■■la ipi^m i • — i - - - - i 

^ Y. Note XXII. subjoined, 

I 3 
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' son given/ occurring in the latter, is explained in the VyavahSra- 
Midhava* and other works, as likewise denoting the ‘son made’— 
The Putrikil-putra does not appear to be regarded as a subsidiary 
s(Mi,t and it is not unreasonable to infer, that the affiliation of such 
son, would be valid in the present age. The term ‘aurasa’ or ‘ legiti- 
mate son/ occurring in the text noticed, might consistently be con- 
strued as also indicatory of the ‘ Putrikii-putra/ This term is used 
to denote a daughter, appointed to be a son, the one appointed to 
raise up issue, and the son of either. — YAjSavalkya declares the 
Putrikfi-^putra to be equal to the real legitimate son,t and Manu pro- 
pounds that there is no difference between a son and an anointed 
daughter, and a son's son, and the son of such daughter.§ Further, 
an equal division of the heritage is ordained between the PutrikS- 
putra, and a real legitimate son subsequently born. It should be 
observed however, that Jimdta-Vfihana denies that a daughter, ap- 
pointed to raise issue, can acquire any superior right, unless she bear 
or be likely to bear a son.|| 

NOTE 11. 

The ‘ son given' (Dattaka or Dattrima) and ‘ son made' (Kritrima 
or Krita) (p. 221)]. For the description of the ‘ son given' by Manu, 
see D. Ch, Sect. I. § 12. The same author thus describes the son 
made. — ‘‘He is considered as a son made, whom a man takes as his 
“ own son, the' boy being equal in class, endowed with filial virtues, 
acquainted with the merit of performing obsequies to his father, 
“ and the sin of omitting them." — Vijric'ine9vara in the MitSksharS 
and Visve^wara in the Madana-parijAta intimate, that the son made 
should be an orphan.lF 

NOTE III. 

A son self -given, and a son rejected (p. 221)J. These are describ- 
ed by Manu (v. Translation by Sir William Jones, Ch. IX. verse 167. 
et seq.) The author of the Mit^kshard and other Writers provided that 
these sons should be of the same tribe. 

NOTE IV. 

A doubt might he entertained (p. 222)]. The expression ‘ aputra/ 
— destitute of male issue, occurring in the texts of Manu cited as 
authorities for adoption is explained as intending, — one whose son 
may have died, and one to whom no son may have been born.*’^ — 
The first explanation obviously, and the second by implication may 


* A commentary on Parasara current, in Western and Nortliern India, 
t Sect D. Ch. Sect. I. § 8. 

i 2. 120. cited in Trans, of Mit, on Inb. Ch. I. Sect. XI. 

I 9. 3 30. 1 33. 

II Consult generally Trans, of Daya-bbaga, CL X ; and of Mit. on Inb. Ch. I. 
Sect. XI. 

^ V. Trans, of Mit. on Inb. Ch. 1 . Sect. XL f 17 . et note. 

V, a M. Sect. I. § 3. 4. Q.^and D. CL Sect. !. § 3. 4. 
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be construed as solely referring to the ' Grihi’ or married man, — 
Again, Medhfitithi declfitres that the scriptural precept enjoining the 
production of a son must positively in some way be fulfill^ by a 
person of the description noticed.* These however do not appeal* 
sufficient grounds to pronounce the illegality of an adoption made, 
generally by a man who may not have mairiedf'a^ or still less, <me 
whose wife may have died. In fact, the passage in question of 
Medhiitithi may be regarded as merely enjoining the more obligatory 
necessity for a married man, having no male issue to adopt a son. 
Jagann^tha, in the Vivfida-bhangSmava or Digest, translated by 
Mr. Colebrooke expressly rejects as erroneous the doctrine which 
would restrict adoption to a man in the order of the Grihl.i* It may 
be observed that as marriage is one of the last of the perfective rights, 
necessary to complete the regeneration of ' the twice-bom,’ celibacy 
is scarcely known amongst the Hindds. — The individuals excluded 
from inheritance are, “ the impotent person, the outcast and his issue, 
one lame, a madman, an idiot, a blind man, a person affiicted with an 
incurable disease, and others similarly disqualified.’^ — The admissi- 
bility of a doubt as to the legality of an adoption by such persons 
is suggested with reference to a passage in the Mit^ksharS, which de- 
clares, that the specific mention of ^ the legitimate son* and ‘ son of the 
wife* in a text of Yiijnavalkya, providing for the inheritance of such 
sons of disqualified persons, is intended to forbid the adoption by them 
of other sons.J The author of the Dattaka Chandrikd likewise, argu- 
ing from the same or a parallel text that an adopted son is not 
ordained for disqualified persons, excludes such son of those persons 
from succeeding to the estate of the paternal grandfather.^ In the 
absence, however, of other authorities, those alluded to can hardly be 
admitted as sufficient to establish a general rule vitiating in toto, the 
adoption by one excluded from inheritance. — In fact, the author of the 
Dattaka Chandrik^ without advancing such position, merely denies the 
right of one so -adopted to inherit of his adoptive grandfather, and 
perhaps no more was intended by the author of the Mit^sharS. 

NOTE V. 

Is incapable in his own right of adoption (p. 222)]. Tliis position 
may be questioned, and does not appear to be a generally received rule. 
In the tract of country denominated Maithila, a custom prevails of 
the adoption by a widow of a Kritrima son, for the performance of 
her Sapin(Jikarana, or right of association with depaiiied ancestoi’s, the 
observance of which, on the eleventh day from her decease, exempts the 
other relatives who are unable to celebrate such ceremony from observ- 
ing in her honour, (as they otherwise would have to do,) twelve monthly 
funeral repasts. — The practice is perhaps founded on, orjustified by, the 
following passage from the Dvaita-nirnaya of Vichaspati-mi^ra, an 
author of paramount authority in the ‘ Maithila* country-*-^' Its pur- 
pose is, for the man, that he may be excluded from the hell denomi- 

* See B. M. Sect. L § 60. t Trans, of Mit. on Ink. Cb. IT. Sect. X. 1 11. 

f V, Digest, Chap. I v. Sect. VIII. § D. Cb. Sect. VI 

{a) See 1 Mori. Dig. 
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^ put for thejwama-n, that some one may exist, capable of per- 
forming her rite of Sapii 2 k<Jana or association with departs ancestors. 
Should individuals, capable of promoting these objects exist, a son 
must not be adopted. Accordingly, from the resemblance to the 
condition of being parents of male issue ; where, the son of a whole 
brother may exist, by a man, other persons, — and where the son of a 
“ rival wife may exist, by a female, sons made, and. so forth, must not 
be affiliated. To this doctrine conform Asahaya, Udaya-kfira, the 
“ Kalpataru, the Parij^ita, the Eatndkara and other works.'' — This 
passage sufficiently explains, why the custom in question is restricted 
to widows. A husband is capable of performing the Sapindana, or 
Sapin^-karana, (for the terms are synonimous) for his deceased wife. 
On the same principle should the husband leave an adoptive son who 
would necessarily be filially related to his wife, the widow could not 
adopt a peculiar son for herself. — The son affiliated by a widow, accord- 
ing to the custom noticed, is not regarded as related in any way to her 
husband, and merely succeeds to her exclusive property. 

NOTK VI. 

Though it is admitted hg his sanction, she -may affiliate ^on the 
part of her husband (p. 222)'], On the subject of the adoption by a 
woman, this portion of a passage from A^asishtliais usually cited. Let 
not a woman either give or accept a son unless with the assent of her 
husband.'' VSchaspati-mi^ra, in another work, the QrSddha-Chinta- 
mani, maintains that the clause, “ unless with the assent of her hus- 
band," refers only to the gift, and not the adoption of a son, a woman, 
as well as a Qfidra, from their inability to perform the sacrifice included 
in the prescribed ceremony, being both incapable of adapting a Dattaka 
or son given. In this opinion he is supported by Rudra-dSra, the 
author of the Sudhi-Viveka, a work also current in Maithila. Both 
authors have perhaps, from their silence, left it doubtful, whether they 
allow the adoption of a Kritrinia son, (at which no sacrifice is perform- 
ed,) through the delegated agency of a wife or not : It would however 
be difficult to shew that such adoption were at variance with their 
express doctrines. — “ This objection (says Mr. Colebrooke, in allusion 
to the opinion of A^^chaspati-mi<jra, just mentioned) may be obviated, 
by admitting a substitute for the performance of that ceremony : and 
‘ accordingly adoption by a. woman, under authority from her husband, 
is allowed by writers of the other schools of law : Nanda Pandita, 
however in his treatise on adoption, restricts this to the case of a 
“ \ 70 maB, whose husband is living, since a widow can not, he observes, 
“ have her husband's sanction to the acceptance of a son. On the 
“ other hand, Bfilam -bhatta,* contends that, a woman’s right of adopt- 
“ ing, as well as of giving a son is common to the widow and the 
‘‘ wne. Tins is likewise the opinion of the author of the VyavahSra- 
“ Mayfikha*: but while he admits that a ^dow may adopt a son with- 
out her husband’s previous authority, he requires that she should 
“ have the express sanction of his kindred. Writers of the Qaura 

- I ' li^i 111 |» I - 1 — ■■■ - ■ M l p.i>^ 1..^ I. f i I ■^,,.1 ,1^ III I n il I WP— 

^ A cOmnvenUtor ou the Mit&ksh^ra. 
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sohoal, -on the contrary insist on a formal permissio^n fi%in the 
husband declared in his life-time/' It may be added that the 
author of the Viramitrodaya concurs in the opinion of the Vyavah<ra^ 
Maydkha just noticed. — Of these works, the former is more parti^ 
cutoly current at Benares, and the latter among the MarahfitiiifiuBi'^ 
Nanda Pandita has not omitted expressly to disallow the ability of 
kinsmen to authorize a widow to adopt.*!* 

*■ 

NOTE VIL 

An only son (p. 224)]. Nanda Pandita and the author of the 
Dattaka Chandrik£, extend the prohibition to one of two brothers, 
and the author of the Mit^ksharS forbids the gift of the elder of 
many.J 


NOTE VIIL 

Should assent or (being a minor) be given by a competent party 
(p. 224)]. The necessity of the assent of the object of a Kritrima 
adoption, to which the only parties ai‘e the adopter and adopted is 
obvious : and it would be highly unreasonable, could parents affect 
the rights of their adult son, by giving him away against his consent. 
— Texts of law indeed are not wanting, prohibiting generally the 
gift of a son against his will : but it seems a correct construction, that 
such texts merely refer to the adult son. A minor legally can have 
no will. 


NOTE IX. 

Some difficulty exists in extracting a consistent doctrine (p. 
224)]. Balam-bhatia,§ and other authors seem to imply the necessity 
of the assent of the mother if alive and capable to the gift by the 
father: and JagannStha in the Digest, while be admits the vali^ty of 
the adoption intimates the abillity of a son given without the assent 
of his mother, to perform her funeral rites. Nanda Pandita, |j 
Vijn5ne9vara,ir Viichaspati-mi 9 ra, Eudra-dh^ra, Chande 5 vara and 
others, who admit the legality of the adoption of a son given without 
the assent of the mother by the father, seem to restrict the indepen- 
dent gift by a woman of her son to the case of the widow ; and on 
the other hand, the author of the Dattaka Chandrikfi includes the 
eases wherein the husband may have emigrated or entered a religi- 
ous order ; and B^,lam-bhatta provides, that the wife may give away 
her son without the consent of her husband, if the distress be urgent. 
A provision to this effect certainly appears consistent and reasonable. 
— In any case in which a question might arise, it would naturally 
rest with the court, assisted by Pandits to determine what specif 

* Mr. Colebrooke in his Preface to the Daja>bh%a, &c* 

t D. M. Sect. I. U8. 

+ V. Trans, on Inh. Ch, I, Sect. XI. S 12. 

\ Trans. Mit. on Inb. Note to Ch. I. Sect. XI. § 9. 

j| D. M. Sect. IV. § 12. ^ Trans, of Mit. on Inh. Ch. I. Sect. XL § 9. 
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circumstances of disti^ess or necessity would justify or validate the gift 
of her son by a mother without the father s consent. It may with 
some reason be inferred, that one adopted as a son given, under an 
invalid gift, who voluntarily remained as son to his adopter, might be 
regarded as a Kyitrima son, 

NOTE X. 

Chiefly, if not solely 'prevails (p. 226)]. In a Note on Chap. 10. 
Sect. X. of the Digest, Mr. Colebrooke observes, that in Gaura or 
Bengal and most countries, other than Mithila sons are only adopted 
in the Dattaka form. The prevalence however of such practice should 
not vitiate a Kritrima adoption, unless indeed it appeared such mode 
were expressly prohibited by works on law of paramount local 
authority. 

NOTE XI. 

The doctrines of the Dattaka-MimSns^ and Dattaka-ChandrikS 
(p. 226)]. The following appears to be that of Nanda Paxi^ta, from 
his elaborate and intricate gloss on the passage referred to, which is 
attributed to the K41ika-pur5na.* The most preferable object for 
adoption is a child wholly uninitiated : his filial relation proceeds 
from the performance by the adopter of initiatory rites. Next in 
rank to him is one initiated as far as tonsure exclusive, for the 
performance of which, the period from the third to the fifth year is 
prescribed. Inferior as an object of adoption, is one, whose tonsure 
has been performed by his natural father, who, provided he be under 
six years of age may be adopted, and acquires filial relation to the 
adopter on the performance by that person of the different initiatory 
rites preceded by a sacrifice for male issue (putreshti). Such son, 
from his having been initiated in tonsure and other rites in both 
families is a Dvyfimushyfiyana, or son of two fathers. It is to be 
observed, that Nanda Papdita, in the abstruse gloss noticed, seems to 
have betrayed himself* into an inconsistency. According to his ex- 
planation, if the boy proposed to be adopted have not been initiated 
in the rite of tonsure by his natural father, he cannot be adopted 
after having attained his fifth year : if however, he has been so initiat- 
ed, he may be afiiliated, (provided he be under six years of age,) a 
sacrifice and so forth being observed as already noticed. — The sub- 
joined appears to be the substance of the doctrine in the Dattaka- 
ChandrikS, resulting from the most abstruse part of the work.f — 1st. 
The most preferable object for arloption is one, for whose upanayana 
rite, the prescribed principal season has not elapsed : the previous 
rites performed by the natural father are not to be renewed. Such 
son becomes filially related by the mere performance of the rite in 
question, — 2d. Inferior as an object of adoption is one for the per- 
formance of the upanayana rite, on whom the principal season has 
elapsed. In the case of such adoption, the sacrifice for male issue 
must be observed, and the rites of tonsure and the rest be performed 
by the adopter on the adopted. 


♦ V. D. M. Sect, IV, § 22. md 54. 


t V. D. Ch, Sect II. § 20. and 33, 
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NOTE XII. 

The 'inoat general and consistent rule which presents iUet^ (p, 
227)]* This is stated with reference to a text of Vasishtha, and the 
supposed doctrine of the Dattaka-Chandiik^L detailed in the precede 
ing note and founded on that text. This intimates, that the son 
given by initiation in the rite of upanayana, in the family of the 
adopter becomes a member of that family. Supposing the rule sug- 
gested to be accurate, it would remain to be determined, what circum- 
stances would constitute a disqualification to the perfoimance by the 
adopter of the rite in question on the adopted.— -The author of the 
Dattaka-ChandrikS has left it doubtful, whether in his opinion, the 
celebration of that rite by the natural father would be an insupera- 
ble bar to its re-performance by the adopter, and hence to adoption ; 
or, in the same manner, as the rite of tonsure, it might be renewed 
by the adopter in his own family. — Another question would likewise 
arise, whether, even after the expiration of the secondary season for 
the celebration of the rite in question, as provided in the case of the 
natural father, the adopter by observing certain penances might not 
derive ability to perform the rite in question. A determination of 
these points in the present compilation could not without presump- 
tion be attempted. It may however be remarked, that it appears 
more reasonable to suppose, that the celebration in the family of his 
father, of so important a rite as the upanayana, or the expiration of 
the secondary period prescribed for the performance of that ceremony, 
should constitute an impediment to the adoption of *a son given by 
precluding the capability of the rite referred to, being celebrated in 
the family and* name of the adopter. 

NOTE XIIL 

They seem however agreed (p- 228)]. “ The representation to 

“ the king, and invitation of kinsmen, are for the sake of attestation, 
and removing doubts as to the right of inheritance and not intend- 
ed as any legal essential,*' (Rudra-dhara in the Sudhi-viveka) 

' Having convened kinsmen’ — This is for the sake of the succession 
“of the adopted son (dattaka).” — ^Vachaspati-mi 9 ra in the ^r^d ” 
Chintamani, — So also in the Vivfida-Ratna-kfira of Chande 5 vara, 

NOTE XIV. 

As referring exclusively to the son given (p. 228)]. In the forms 
propouiided by ^a^naka and the rest, allusion is made in express 
terms to the son given ; and that prescribed by Vasishtha is direct- 
ed after advertence to the sons given bought and deserted. Nan da 
Pandita insists, that these foims refer to the other adopted sons as 
well as the son given and the general application of the latter form 
is intimated in the MitfiksharAf The author of the Sudh’ ' ’ 
however, os well as those of the 9^4ddha-Chintamani and 


* See D. M. Sect. V. § 41. 50. &c. 
t Sec tratts, of Mifc. on Inh. Chap. I. Sect. XI. ( 15. 


676 


HINDU' 


Ratna-k^m introduce the form propounded by Vasishtha 
head of the son given, as merely applicable to that description of son 
and Bilam*bhatta commenting on the passage of the MitSkshara re- 
ferred to in the case of a Kritrima adoption, excepts the sacrifice or 
burnt offering directed in the text of Vasishtha. It has been intimat- 
ed, that the other parts are no legally essential portions of the form 
pi-opounded by the author in question. 

NOTE XV. 

The adoption of a Kritrima son being, &c, (p. 228)]. The adoption 
of a Kritrima son is chiefly prevalent in the Maithila country ; and is 
rarely practised in other parts of India. — The practice (says Mr. 
Colebrooke) of adopting sons given by their parents, was there 
abolished by ^rf-Datta and Pratihasta, although the latter had been 
himself adopted in that manner. Their motive was, lest a child 
already registered in one family, being again registered in another, 
“ a confusion of families and names should thence ensue. A son adopt- 
ed in the form so briefly noticed in the present section, does not lose 
his claim to his own family, nor assume the surname of his adoptive 
father : he merely performs obsequies and takes the inheritance/'’*^ 
— The translator is informed that 9^’i-Datta and Pratihasta have not 
abolished the practice noticed in their written works. A case of the 
natui’e alluded to had occurred : in consequence, a general assembly 
of Brahmans was held, at which the celebrated Pandits mentioned 
presided, and it was there agreed, that for the future the practice of 
the Dattaka adoption should be discontinued. But though this mode 
of adoption does not accordingly now prevail in the Maithila country, 
unforbidden as it is by Vichaspati-mi9ra, and the best writers there 
current, it is not to be inferred, that if in any case preferred, such 
mode of affiliation would be illegal. 

NOTE XVI. 

Valid without the observance of any particular form (p- 228)], 
In treating on the Kritrima son, Rudra-dh^ra in the Sudhi-viveka adds. 
— '' The form to be observed is this. At an auspicious time, the adop- 
ter of a son having bathed; addressing the person to be adopted 
‘"who has also bathed, and to whom he has given some acceptable 
“ chattel, says, “ Be my son.” He replies. “ I am become your son.” 
“ The giving some chattel to him, rises merely from custom. It is 
"not necessary to the adoption. The assent of both parties is the 
" only requisite ; and a set form of speech is not essential.” 

NOTE xvn. 

Kritrima son in some instances may, but in all 7ieed not, S:, 

. It would appear that the Kritrima son as usually affiliated 
in the Maithila country is not initiated in an^ rites in the family of 


*Not€ to Ch»p. IV. Scct.X. of the Digest, 
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his adopter. That in some cases, such rites, might be 
ed by the adopter may however be inferred,— Jst. In the dubious 
passage of the Kilika-puriSna, the performance of initiator in 
the family of the adoptef is declared to be necessary in the c«*e^ ofull 
adopted sons.^ — 2d. If the complete induction of the adopted son, i 
the family of the adopter, be contemplated, the necessity of the 
vance of those rites, should apply as much to the one adoption as the 
other. Important distinctions would probably obtain, between 
Kritrima sons, who liad or had not been initiated in the family of 
their adoptive fathers, as will be presently noticed. 

NOTE XVIII. 

The Kritrima in some instances may be invested with every filial 
7^ight (p. 228)]. Consult the preceding two notes. The Kritrima 
son, as usually affiliated in the Maithiia country would indeed take 
the estate of his adoptive father, but continues a member of the family 
of his natural father, and is not regarded as prolonging the line of 
his adopter. 


NOTE XIX. 

This 7mle would not apply to the Kritrima adopted son^ (Sec. (p. 
229)]. In respect to this rule, it may be first observed, that B41am- 
bhatta provides generally, that the given son is competent to inherit 
the estate, and perform the ob^quies of his natural father, should he 
have no other male issue.* The rule in question is founded on a text 
of Manu,*!* in which the son given only is mentioned. In the 
MitfikshSra, it is incidentally stated that the mention of the given 
son in this text, is intended for any adopted son ; but it by no means 
appears that, this is a generally received exposition and could only 
liold ill certain cases, (if any such might occur,) where the adopted 
son, were an orphan, or tacitly relinquished by his parents, and solely 
and exclusively initiated in the name and family of the adopter. It 
would certainly be inconsistent with the principles of Hindu law, 
could the filial relation towards the father, without any act on his 
part be divested from the son. In the case of the Kritrima adopted 
son, as usually -affiliated in Maithiia, no doubt as to his retaining rela- 
tion to the family of his natural father can exist. 

NOTE XX. 

B\it likewise lineally and collaterally (p. 229)]. This position, 
obviously resulting from adoption is supported by the Mitdkshar^ 
A doubt indeed with reference to passages in the Dattaka-Mlm£ns&> § 


* V. Trans, of Mit. on Inh. Note to Ch. L Sect. XI. \ 32. , 
t Cited in D. M. Sect. VI. § 6. 

V. Trans, on Inh. Cb. I. Sect, XL § 30, 31. 

D. M. Sect. YI. § 32. et. sev. 
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iiud Dattaka-Chandriki* * * § may be entertained, as to the accuracy of 
this position, as a general and unrestricted rule. It however appears, 
more reasonable, to construe those passages, as well as authorities, — on 
which they are founded, and which declare the relation of the adopted 
son as Sapi^^, in the family of the adopter, to extend to three 
degrees only, — as referring merely to the oblation of the funeral c^e, 
impurity on occasions of deaths and births, and disability of marriage 
in the family of the adopter. This in fact is intimated by Nanda 
Pan^ta.*)" 


NOTE XXI. 

Would not apply to the Kritrima son as usually, (p. 229)5- 
In the Dvaita Nirnaya, V4chaspati-misra declares, that no relation 
obtains between the Kritrima adopted son and the father of the 
adopter. From which it is to be inferred, that such adopted son 
could not inherit of that person, and a fortiori from the collateral kins- 
man of the adopter. The same inference in fact results from the 
circumstance of the Kritrima son in question, not being considered as 
a member of his adopter’s family. — Jt may however be concluded, 
that where the adopter might die in family-co-parcenery with his 
father and brethren, his Kritrima son would be entitled to receive on 
division his share. 


NOTE XXII. 

# 

Receives a quarter share (p. 230)]. This rule is founded on texts 
ofVasishtha and Kdty^yana.J The latter of which however is vari- 
ously read. ' A third part’ is substituted by some for the more pre- 
valent reading, ‘ a fourth part f the difference being adjusted with 
reference to the qualities of the claimants. It is not easy to determine 
at least satisfactorily the exact right conferred on the adopted son 
by the expression, ' chaturth^n9a (a fourth part or quarter share). If 
it be contended, as it perhaps justly may, that by the expression in 
question, a specific share of the whole estate is assigned to tne adopted 
son, a great inconsistency would result — Where, a division of heritage 
might take place between an adopted son, and several legitimate sons 
subsequently born, the share of the former would, in some instance.] 
exceed those of the latter. This objection might be obviated by 
adopting the exposition of Nanda Pandita, who explains the terms 
referred to as signifying ‘a quarter share; not an entire share’§ 
intimating probaWy thereby that the adopted son under the circum- 
stances proposed should receive the fourth of the share which would 
be allotted to him, supposing him to be a real legitimate son. Thus, 
if 1,700 Rupees or Bighas were to be distributed between one 


*D. C. Sect. lit §18. 19.20. 

t D. M. Sect VIII. 

i Cited respectively in D. Ch. Sect. V. § 10. 17. 

§ D. M. Sect. V. § 40. 
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adopted and four real legitimate sons subsequently born; the portion 
of the former would be 85, while each of the latter would take 
403 75, or perhaps, the objection stated might be more satisfactorily 
obviated, by construing the expression, *a fourth part or qu 
share/ to signify the fourth of the share received by a legitimate 
—Thus in the ease supposed, the share of the adoj>ted would be 
and those allotted to each of the legitimate sons 400. 




INDEX 


A. 


Abandonment of son, 
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of venerable persons, 
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Accountant appointed by the king, 

duty of, 

Accumulation by interest limited, 

A'chdra May^kha, 

A'charitam, 
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Acquirer takes double share, 
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of same class as adopter,. ..59, 550,551, 631, 664 
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Ass, debtor becomes an ... ... ... ... 121 
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fines for, ... ... ... ... ... 151 

committed by several persons, ... ... ... 152 
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Bahuputra, 

Bail, deed of, ... ... ... 
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unspecified and specified, 
preservation and restoration of, 
damage, loss or use of 

by act of God, the king or robbery 
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Sh'U/'HYt'i/Icct f ••• ••• ,,, ... 

Bipeds, fathers user of, 

Birth after partition, 

Blind, excluded from inheritance, 
may witness in criminal case, 
right of natural and adopted son of, 

Boar, fine for killing, 

Boils, a heaven-directed disease, 

Bones, pains in the deepseated, a heaven directed disease, 
Book.i when not divisible, 
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deed of, 
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prosecution for killing a, 
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except in certain cases, 
refusing to give evidence, 
oath by feet of, 

disqualification of son of, by woman of inferior 


.. 105 

652, 657 
9.1 

.. 295 

13 

14 
18 
38 

. 38, 39 
89 
41 


class, ••• ••• 

son adoptible by, 
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fine for employing in servile duty a, 
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.. 134 

.. 487 
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Brfihmani daughter of, takes stepmother’s wealth, 
fine for seizing or selling a, 
succession to strldhana of, 

Brahmya rite, marriage by, 

Branding, 

Breasts of damsel. 

Bribe, 

Bride, gift to, cannot be resumed. 

Bridegroom’s right to nuptial presents, 

Bridge, how shared by coheirs, 

erected on another’s ground , 

Brihaspati 5, cited, 12, 13, 14, 15, (6is), 28, 86) 30, 33, 36j 37, 41 , 
48,51,54,55,74,75,76, 88, 84, 91, 92, 96, 97, 109,112, 
113,114,116, 120, 124, 126, 187, 138, 140) 141, 142, 
145, 146, 147, 149, 151, 158, 155, 156, 159- 
Brother, adoption of son of, .. ... ... ... 64 

debt contracted by, ... . . ... ... 72 

succession of uterine, ... ... 88,352 

succession of son of, ... ... ... 352 

right of fatherless sons of, when uncle dies, ... 88 

sons of mother’s, .. ... ... 89 

' not reunited, share with reunited uncles, ...^ 96 

of the whole blood, ... ... ... 200, 334, 343 

inherits before half blood, ... 445 

two shares taken by elder, ... ... 209 

does not inherit preferably the nuptial present, ... 253 

inherits presents received after marriage, .. 253 

right of succession of, ... .. ... 333, 352, 478 


oblations offered by, 
of half blood, associated, 
inherits after father, 

of whole blood, succeeds to maiden’s 8tridhana, 
partition by, after father’s death, 
cannot be adopted. 

Bull, when possession gives no title to, 

sacrificing a, ... ... ••• ... 

Bullock, debtor becomes, 

Burglar, see ImpaleTnentj 
Burning woman-stealer. 

Burnt-offering defined, 

in case of adoption. 

Burnt-sacrifice performed by one Brilunan for another. 
Butter, oblation of clarified, 

c. 

Camel, when possession gives no title to, 

Car, eldest brother’s right to, 2W. Bee Father, 
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Carriers, exemption of beasts of burden of, ... 

Cattle, when possession gives no title to, ... 
trespass by, 
when distributable,.. 

Celibacy, scarcely known among the Hindus, 

Chair, see Wife, 

C/haitanya, ••• ... ••• ••* ••• 

Chakravriddhif-^^ 

Chdnddla, 

Chande§vara, ... 

Charitram, 

Chattels, eldest son^s right to best of, 

Ckaturkotra, 338, Chaturhuta, 

Shaturma^ya sacrifices, ... 

Chatushpaiha, ... 

Chhfigaleya, 

Chhedana, 

Chidambara, 

Child, when competent to give evidence, ... 

oath by head of, ... 

Chinnatantu, ... 

Chintdmani, an authority in Mithila, 

at Benares, 

ChfidSdya, «•« 

Chfiddkarana, ... 

Chyavana, •.♦ *•* ••• 

Cloth given to Brfihraan by adopter. 

Clothes, impartible, 77, 285, when distributable, 

to be sold, ••• 

valuation of, 

punishment for unauthorised use of, 
of a student, ••• ••• 

of a hermit and ascetic, ... 

defined, ••• ••• 

Clout of ascetic, ..r 

Cognate, succession to wealth of separated and sonless, 
kindred 89, of mother, ... 
defined, ••• •••' 

succession of, ••• 

Coining, ordeal in cases of, , 

Colebrooke, his collections of Hindti law. 

Collateral inheritance. 

Colors, see Red, White, 

Community, ... ••• ••• ••• 

Common, definition of property in, 

Comparison of writing, presumption from, ... 
Compulsion, to recover debt, 

Concealed wealth, reunited parceners take,.** 

distribution of,.** ••• •.* 
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Concubines, maintenance of, ... ... ... ...85, 819 

not to be shared, ... ... ... ... 3§9 

Confinement in default of surety, ... ... ... — 24 

Confiscation of wealth for theft of elephants, horses and 


^weapons, •*. ... ... ... •». 

Conquest, Kshatriya’s ownership by, ... ... • • i 42 

Consideration, illegal, ... ... ... ... ... 13o 

Constraint, four kinds of,... ... ... .. . . 180 

Contempt of Court, punishment for, ... ... 17 

Contract, la'w of^ ... ... ... ... 171 

for work and service, indivisible, . . ... ... 189 

Convict incompetent to testify, ... ... ... ... 35 

Coparcener, his share when he returns after partition, ... 290 

bis separate property before partition, ... ... 6#0 

his power to give his own share, ... ... 521 

Copper, record on, ... ... ... ... ... 29 

Coral, father’s ownership of, ... ... ... ... 43 

rescission of purchase of, ... ... ... ... 142 

Corporation, ... ... ... ... ... ...14n (2) 

Corpse, punishment for selling what has touched a, ... ... 166 

Corrody defined, 202, and note. 

Costs of suit, provision for, ... ... ... ... 120 

Couches impaiiiible, ... ... ... ... ... 505 

Courses, partition after cessation of mother’s, ... ... 509 

Court of justice, situation of, ... ... ... ... 12 

hours of, ... .. ... ... 14 

days of, ... ... ... ... 15 

Cousins, succession of, ... ... ... 89 

partition between, ... ... ... ... 229 

Cows, esiien in Madhya-depa, ... ... ... .. 15 

Vai 5 ya swears by his, ... ... ... ... 88 

' received in Arsha rite, ... ... ... ... 77 

when not liable for trespass, .. ... ... 145 

punishment for selling flesh of, ... ... ... 166 

eldest brother’s right to, ... ... . . ... 209 

kindness to, ... ... ... ... ... 282 

indivisibility of path for, .• ... ... ... 285 

sacrifice of barren, ... ... ... ... 882 

practice of slaying, ... ... ... 382 

‘Creditor, future rewai*ds of ascetic debtor transferred to, 121 

recovery of debt by heirs of, ... ... ... 125 

appropriation of debt in default of heirs of,— 125 

Criminal cases, witnesses in, ... ... ... S6 

Criminal law, remarks on> ... ... ... 171 

Cross-roads, not to be stopt up, ... 147 

man-stealer exposed at, ... ... 155 

prow, person misapplying articles received for sacrifice be- 
come# il) ... ... ... ... 485 
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Crown, see King. 
Cruelty, see Animals 
Curds, oblation of, 
Custom of country, 




338 

15 


idkala cited, 
^iikarmdha sacrifice, 
,untal£, 
a^dilya, 

ankara j^L^hirya, 
ankha 5, cited... 

i Mayijukha, 
apatha, 


• 80 

• •• ... 4j37 

622,623 

• * t • ••• S 

is, 49, 74,* 78, 97, 106, 16S 
.»• 8 


^ityiyana, 

QaunaJcha cited,... 

Cikh^, (yikhfivriddhi, 

Cilpi, 74, 9ilpi ny^a, 

••• ••• •#« ••• 
depositions taken in presence of, 

••• ••• 
performed by a dvydmushydyana, 
for parents when family scattered, 
Ghintdmani, 

May'Akha, 

Viveka, 

reni, ••• ... .«• ... 

rikara-bhattachaiya, 
rikrishpatark^ank^ra, 
inStha XchSrya Ch6damani, 

^rotriya, possession gives no title to property of, 
suflBiciency of, as a witness, 
escheat of property of, ... 
succession to, ... 
lost or stolen property of, 
endowment of, ••. 

Cvddha May'&kha, 

.*• ... ... 

i^dra, excluded from administration of justice, 
to take charge of witnesses and parties, 
to collect materials for trial, ... 

swears by imprecation on himself, 
may adopt, 

may adopt a daughter’s son ora sister^s son, 
must adopt a 9^dra, ... ... 


Ill 

127 

10 

38 

66 

67 

81 

672 

8,91 

176 

141 

176 

174 

175 
33 
30 
85 
90 

130 

141 

8 

62 

13 

14 
14 
38 

636 

62 

565 
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Fages, 

^udra, ofiiciat ing'as a Br4.hman, . ... ... ... 166 

assuming Brfihmanical strings ... ... ... 166 

marriage of, .*• ... ... ... 291, 292, 660 

share of, when only son of a Kshatriya or Vai 9 ya, ... 296 

gofra o1^ ... •.« ... ... 666 

may drink spirits, ... ... 568 

See Adoption, 

how a Q6dri differs from a, ... ... ... 295n 

share of son of a twiceborn by a, ... ... ... 296 

moveables shared by son of, ... ... ... 403 

may be wife of a twiceborn, ... ... 411 n 

son of, takes a tenth, ... ... . • ... 425 


right of son by female slave in case of estate of, . . . 426 

Cidka, ••• ... ... 98, 99, 123, 254, iB56 

CwYhdsxt'r^'yO/^ ... ... ... ... ... ... 437 



Dccdltiy ... ... ... ... '*• ... 603 

Daiva rite, 250, 251, succession to property of woman mar- 
ried by, •*« 106 

Baksha, 5, cited, ... ••• ... ... .»• 133 

JDoilcsJh'i/i^cOf ... ... ••• ... ... 6S 

D^kshinatyas, ... ... ... ... ... 21 In 

Damage of pledge for use, ... ... ... 113,114 

DaraseFs child, son of maternal grandsire, .T ... ... 57 

Ddna, ... ... ... 432n 

^mcLgnJchctf ••• ••• ... ... 8 

-pratibhu, ... ... ... ... ... 116 

... ... ... ... ... loO 

... ... ... ... 110 


... ... ... ••• 4, 5, 300n 

Dattaka, 58, 415, 663. See Adoption, Marriage, 

initiation of, ... ... ... ... ... 668 

-mimdnsd, ... ... ... . . 177 

Dattdpraddnikam, ... ... ... ... ... 133 

Dattrima, ... ... ... ... 58,415,663 

Daughter, initiation of, ... ... ... ... ... 57 

succeeds to wealth of separated sonless father, ... * 83 

succeeds in default of wife, ... ... 86, 323, 476 

where more than one, - ... ... 86 

unmarried, ... ... ... ... ...86,352 

affianced, ... ... ... ... 352 

destitute married, 86, barren, ... ... * ... 352 

son of, inherits in default of daughters, ... 87, 352, 441 

maintenance of,... ... ... ... ... 97 

succession of, to. mother’s property, 102, 103, 243, 461 

share of, appointed when son born, ... 210, 515 

share of, on partition, ... ... ... 232, 233 
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Tages, 

Daughter, sons contribute to allotment of, ••• 233 

does not take on partition by right of inheritance, . . . 233 

brothers defray marriage charges of, ... 233, 234 

when disposed of in marriage by grandfather, ... 234 

barren or widowed, ... ... ... 245,246 

foundation of right of succession of, ... ... 245 

bar of married, ... ... ... ... 245 


succeeds to mother’s nuptial presents, 
appointed to raise up issue, ... ♦ 

son of appointed, 

succession devolving on, reverts to father’s heirs, 

son of married, presents oblations, 

maiden preferred to married, 

unprovided to enriched,... 

exclusion of widowed, ... ' 

has no right before father’s death, 

appointed, 

maintenance of disqualified persons, 
may mean ‘granddaughter’ 
right to inherit of son of, 
disability of son of unmarried, 
inadoptibility of son of, . . . 
substitute for legitimate, 
adoption of, 

sons of, deliver grandfather, 
how produced, ... 
self-given, 

Daya, ••• 

received in Bengal proper, 
commentaries on. 


249, 493 
299, 420, 515 
299, 328 
322, 329 
S23, 441 
323, 324, 440 
. . . 440 

325, 352 
... 401 

... 441 

... 457 

... 461 

... 477 

660 
590 
... 615 

... 617 

... 618 
... 618 
... 622 
40, 183, 364 
6, 7, 181 
174, 175 


... ... ... ... ... ... 423 

DdyctJcramasangraha noticed, ... ... ... ... 7, 175 

Ddyanirnaya, ... ... ... ... ... 176 

Ddyarahasya, ... ... ... ••• ... ... 170 

^^(xydio^yct/f ... ... ... ... 174, 176 

Ddyavihhdga, ... ... ... ... ... ••. 42, 47 

Deaf person, when competent to testify, ••• ... — 36 

when disabled to inherit, ... ... 262 

Deafh, civil, ... ... ... ... ... ••• 666 

Debt, on loans for consumption, ... .i. • • 11 

deed of, ... ... •*. ... *•* 27 

estate taken with burden of,... ... ... 56 


partition of, ... ... ... *** ... 72 

recovery of, 118, see Deceit. 

payment by instalments of, ... ... ... ... 119 

personal labour,... ... , ... ..«■ 119 

order of those liable to pay a deceased’s, ... 123, 

recovered by heirs of creditor djdng without male issue, 
obligation of paying father’s,... ... ... ... 197 
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Debt, distribution of mother’s wealth afiber paying her, 
incurred by a disunited father on his own account, 

a reunited father for the co-parceners, 

discharge of father’s, 

incurred by slave for support of family. 

Debtor, see 
Defamation, 

Degdchdra, 

Deceit to recover debt? 

Deformed person incompetent to testify. 

Degradation from tribe, ... 

effect of, 
partition after, 
for embezzlement, 

for not maintaining persons disqualified. 
Departure in pleading, ... ... ..t 

Deposit for use, a title of law, 

ordeal in case of theft or denial of, ... 
specified, 32, unknown, 
possession gives no title to, 
sale of, ... 
cannot be given, ... 
deserted son. 

Destruction of instrument, 

Devala, 5, cited, 

Devan dabhatta, 

Dhare 5 vara Acli^rya, 

Dharma, 

read to the king,... 

-pravritti, 

Dhurmajadivyam, 

Dhaumya, 

DikaUniya, ... 

Bipakalikd, 

Disciple, debts incurred for domestic uses by, 
of deceased uncleanness of, ... 

Discrepancy between religious and moral law, 

between text of dha'i^agdsftra. 

Disease, nine kinds of, ... 

deed by person suffering from, 
gift avoided by, ... 

Disqualification to inherit, when removed after partition. 
Distress, gift of son in time of, ... ... 

alienation of immoveable property during, ... 
husband may use wife’s property in o£ 
Divisions of a suit, 

Mvya, 

Divyapramdi^m, 

Dogs, laceration by feet of, 


••• 

« • • 

» • • 


Fagtt. 

508 

508 

516 
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43, 
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15, 119 
118 
85 
101 

... 108 
191, 192 
... 359 

456 
23 
11 
25 
32 
32 
129 
519 
58 
29 

54, 99, 101 
... 173 

42, 179 
... 118 
15 
81 
40n 
... 4, 5 

... S4]n. 
... 177 

... 124 

... 625 

15 
15 
41 

... 30 

184, 135 
... i07 

58, 576 
... 376 

465 
12d, ( 2 ) 
40 

12s, (2) 
136 
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Pages, 

Dogs, casting to, ... ... ... ... ... 168 

tine for killing, ... ... ... ... . J166 

Donation defined, ... ... ... ... 432n 

Doorways, disputes about making, ... ... ... gg 

Drains not divisible, ... ... ... ... ... 285 

Draupadi wife of five brothers, . . ... 558n 

Drivi^ school, ... ... ... ... ... ... g 

Dravyarpanapralibh'A, ... ... ... ... ... H6 

Dress of king as chief magistrate, ... ... ... ... 12 

Drinking spirits, ... ... ... ..t 568 

Drowning, ... ... ... ... ... 155 

Drunkard, disqualification of, 500. See Intoxicated Person, 
Drunkenness, prosecution for, ... ... 18 

Dumbness defined, ... ... ... ... ... 282 

excludes from inheritance, ... ... 107,262 

Duress illegal, ... ... ... ... ... ..C 16 

deeds obtained by, ... ... ... ... 28 

Dvaiia Nirnaya, ... ... .. ... 8,671,678 

Bavija, ... ... ... ... ... ... 13 

Dvydmushydyanat ... ... 65, 406, 412, 536, 654, 645, 646 

complete (nitya) and incomplete (anitya), ... 669 

oblations by, ... ... ... 66, 648, 661 

cannot marry in either gotra, ... ...68, 646 

of two kinds, ... ... ... ... 610 

uncleanness of, ... ... ... ... 652 

right by inheritance of, 661, 669 

Dwelling whether divisible, ... ... ... ...78,285 

Dying persons, deed by, ... ... ... ... ... 80 

Dysentery, one of the heaven-directed diseases, ... ... 41 

Dyutam, ... ... ... ... ... ...12, 165 

E. 


Ear, punishment for cutting off or wounding, ... *•. 151 

of adulteress cut off, • • 161 

Earnest money, 115, recoverable by purchaser, ... 143n (a) 

Earrings given by adopter to priest, .. ... 60 

of women, ..- ••• .. •*. 100 


Earth placed on head of person pointing out boundaries, ... 146 

Easements, possession gives title to, ... ... 147 

East, Court-house door should be towards, ... ... ... 12 


king sits facing, 
witnesses turn to, . - . 
emancipated slave dismissed facing, 
Eating forbidden things, prosecution for, 
SkcLchchhdya, 

Skajdta 

Ekaputra, 

Ekoddishta crdddha, 
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14 

87 



552 , 553 
61 , 216 , 571 , 578 
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67 

44 
. 69,60 
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149n 
357, 405 
35 


• •• 


Slider brother initiates his brother and unmarried sisters^ 

Eldest son manages when father incapable, 
should not be given in adoption, 

Elephant, kshatriya swears by, 38, see Ccmfiscatima 
Elhs’ Lectures cited, 

Embezzlement,. . . 

Enemy incompetent to testify. 

Era, see Saka, Sambat 

Escheat ... ... ... 85,318,449,450,485 

of Brahman’s property, ... ... ... 351, 435n 

on failure of Br^,hmans in deceased’s village, ... 350 

See Crotriya, Funeral, 

Estrays, remuneration of finder of, 

Etymology, Secretary to be skilled in. 

Eunuch, disqualified to inherit, 

may marry, 264, and have issue by another man 
Evidence, three kinds of,... 

objections to receipt of,... 
test of, 

punishment for refusing to give 
when discordant, 
of adultery, 

of disputed partition, . . . 
presumptive, admissible. 

See King. Witnesses. 

Examination of witnesses, 

Exclusicm from inheritance. 

Excrement, fines for touching with, 

fine for depositing on highway, 

Exequial rites, see Funeral. 

Experts, reference of question to, ... 

Exposure of son, 

Eyes, pains in, .. . 

punishment for destroying, ... 
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■ 131 

13 

... 123 

... 265 

.•.12n (2) 
36 
39 
39 
39 

• •• ••• 164 

360, 361, 466, 467 
... 362 


37 

455, 500 

.. 151 

.. 151 
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16 
4J9 
41 
151, 166 
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False jewels, ordeal in case of making, 
witnesses, signs of, ... 

Family name, right of persons having same. 

Famine, husband may take stridhana during, 
emancipation of person maintained in a, 
Pasting for a son, 

performed by a Brfihman for another, 
Father, his ownership of immoveables and bipeds, ... 
wealth of, is unobstructed” heritage, 
when no power in partition possessed by, 
share of, on partition. 
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25 

... 24, 37 
... 484 

101, 491 
... 137 

...60, 637 
63 
.. 43, 44 
46 

49 

50 








his right to succeed. 




87, 330, 362, 477 
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Father, may distribute self-acquisitions among sons, ... 

. his double share of ancestral wealth, % 

his right to share his son’s acquisitions, 
may withhold eldest son’s deduction, ' 1 ,! 

takes after daughter’s son, ... 
his power over moveables, ..“r *** 

may distribute unequally,... ... 377 ^ 

except in case of ancestral immoveables, 

entitled to car, ... 

his donations to sons indivisible, 
inherits after mother, 

his succession to maiden daughter’s stHdhana, 
succession to strtdhana given by, . .T 
disqualification of enemy of, 

See A ncestral Property . Bi^peds. Coral 
Father-in-law, widow to settle with. 

Favour, writing of, 

Feast to Brfihman, 

Fee, woman’s, ... 

Feet of Gods or Brahmans, oath by. 

Fellow-student, succession to wealth of, 

succession of, 

Felons, classes of. 

Female cannot be adopted, 
production of, ... 

Fever, a heaven-directed disease, ... ... 

Field, divisibility of, ... ... ... ' 

Finding, property acquired by, ... ,,, a 

Fine, for breaking arrest, 

for consuming stridhanay ... 
for perverse refusal to pay debt, 
sons not liable to pay father’s, 
for dismissing servant prematurely, ... 
for deserting a tired or sick servant, 
on servant refusing work, ... 

quitting master on j ourney, ... 
on vendor not disclosing defects, 
for allowing cattle to trespass, 
for giving false evidence, ... 

for nuisance on highway, ... ... 

for defiling royal garden, ... 

destination of unjust. 




..•r 202 

203, 209 
... 218 
..i 220 

... 380 

875 

377, 610, 611 


511 

379 

890 

442 

487 

497 

500 

475 

29 

78 

489 

41 

83 

90 

157 

618 

60 

41 

78, 285 
42, 371 
26, 17 
101 
120 
12S 

139 

140 

139 

140 

146 

146 

147 

148 
U7 


for breaking engagement to marry, .... ... ... 40^ 

Fingers, amputation of, ... ... ... ... ...’ 154 

Fire, ordeal by, ... ... ... ... ... ... 40n 

ke^r of perpetual, dying in debt, ... ... ... 121 

effect of casting debt into, ... ... ... ... 125 

wife partakes of husband’s sacred, ... ... 303, 804i 

two characters of hallowed, ... ... . ... ...^ 368 
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Paget* 

Fire, parent of male offspring, ... ... — 4l7n 

Firstborn, entitled to single sb^ep or goat, ... ••• 77 

Fish eaten in the east, ... ... ... ... ••• 15 

" Flowers from the skv **• *e# 10 

Food, impartibility of prepared, ... ... ... 77, 285, 888 

punishment for giving a twiceborn improper, ... ... 165 

oblations of, ... ... ... ... ... 347 

Foot, punishment for amputating,... ... ... ... 151 

half cut off, • ■ • .«• ... . •• 155 

Forefinger, ring for, given by adopter, ... ... ... 60 

Forehead of adopted kissed by adopter, ... ... ... 71 

Forest, court for wanderers in, ... ... ... 14 

Forger, prosecution of, •*. ... ... 18 

incompetent to testify, ... ... ... ... 35 

Fornication, punishment for, ... ... 161,163 

when permitted, 163. See Ass, 

Fraud, deeds obtained by, ... ... ... 28 

punishment of fraudulent depository, ... ... 126 

in borrowing, ... ... ... 128 

gifts through, ... ... ... ... 134,135 

vitiates the whole transaction, ... ... ••• 135 

in enjoying women, ... ... ... 160 

in gambling, ... ... ... ... 165 

Friend incompetent to testify, ... ... ... ... 35 

impartibility of present from a, ... ... 384, 386, 887 

Funeral repast, ... ... ... ... 84, 228, 613 

charges, 435, escheat subject to, ... .. ... 85 

rites, 586, 587n, lierformed by takers of deceased’s estate, 91 
oblation of grandson and uncle, ... ... ... 201 

rites performed by adopted son, 647, except where a 

subsequently born natural son exists, ... ... 647 

rites performed by a ' son of two fathers,’ ... ... 649 

G* 


Gain defined, ... 

VaiCTa’s or Qtidra’s ownership by, 
0€iga4adaJba, ... ... 

Gflava cited, ... 


Gambler, incompetent to testify, ... 
disqualification of, 
playing with fcilse dice, ... 

Gaming, eighteenth title of law, •••' 

sons not liable for father’s debts incurred by, 
law of, • ••• ••• ••• •• 


••• 44 

• • • 42 

19 

157 

85 

... 500 

163 
12 
122 
... 16S 


24 : proof of rules ot *.* ••• ••• 26 

Q&rhdhJLrva^ rite of marriage, ... 105, 250, 261, 265 

succession to property of woman married by ... lOtf 
fa invoked, ... ... ... 10 
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QwrhhMdm, ... ::: ... 7 .. 57 ^ 

Garden, fine for defiling royal, ... ... ,,, 148 

Garga, sonof, ... ... ... ... 135. 

Qibrgya, ... ... ... 5 , 

Gauriya school,... ... ... ... 5 , 

Gautama, 5, cited, ... ... 42, 48, 75, 77, 79, 90, 96, 108, 162 

Hamdatta’s gloss on,. ... ... ... 177 

(Vxiddha) cited, ... ... ... 69 

Gems, father^ ownership of, ... ••• ... ... 43 

rescission of purchase' of, ... ... ... ... 142 

ancestral, •».. .«• »•. 511 

O'CTht'ilBf ... ... ,,, ... ,,, ... 446 

succession to wealth of separated and sonless, ... ... 83 

Gift, writing of,... ... ... ~ ... ... ... 27 

fourfold law of, ... ... ... ... 138 

subtraction of, ... ... ... ... ... 133 

seven kinds of, valid, sixteen invalid, ... ... ... 134 

by lunatic, etc •«. . •'• ... ••• 135 

property arises by, ... ... ... ... ... 188 

person worthy of a,... ... ... ... ... 282 

descent of land received in, ... ... ... ... 403 

on a second maiTiage, •#. ... ... 489 

subsequent,... ... ... ... ... ... 489 

of affectionate kindred, ... ... ... ... 490 

of joint property by parcener, ... ... ... 519 

things not subjects of, ... ... 519, 572 

See Anger, Kmg, Land, Lust Mistake. Musicians, 

Goat impartible, ... ... ... ... •..* 77 

first born’s right to,... ... ... ... ... 77 

punishment for killing, ... ... ... .... 166 

eldest brother’s right to pair of goats, ... . ... 209 

God, act of, ... ... • ... 114 

destruction of deposit by, ... ... 126,127 

loss by, falls on vendor before delivery, ... ... 143 

Gods, oath by feet of, ... ... ... 41 

Gold, V ai^ya swears by, ... • ** * .-« 88 

Ordeal by taking from ghee,... ... 40a. 

fine for making false, ... ... *.. . ... 153 

punishment for dealing in adulterated, ... ... 166 

and water, gift of, ... ... — ••• 376, 377 

Goods sold, price when paid not resumable, ... 134 

G’O'pya^ ••. ... ... 113 

Ootra, 69, inheritance by persons of same, ... 

of Br&hmans, Kshatriyas, Vai^^ and 


446 


Gourd, ascetic's. 

Grain, Vai^ya swears by his, 

punishment for theft of, ... 


1S& 
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Grand-daughters inherit siWd/tana, ..." .... ... 462 

Grandfather, his ownership of immoveables, ... 43 

. . father and son share equally property acquired by, 51 
grandsons’ division of estate of, ... 391, S93 

right to inherit of paternal, ... 89, 353, 446, 481 

maternal, 353, 482 

Grandfather, right of son of daughter of brother of paternal, ... 482 

of son of daughter of, .•* ... ... 482 

of brother, son and grandson of paternal, ... 482 

of son of daughter of maternal, ... ... 483 

Grandmother, right of paternal, on partition, ... ...52, 514 

succession of paternal, ... 88, 444, 446, 481 

inherits after grandfather, brothers and nephews, 332 
participates in oblations to grandfather, ... 480 

Grandsons may compel partition, ... ... ... ... 47 

of different fathers, partition amongst, ... ... 53 

take per stirpes, ... ... ... ...88, 228 

when exempt from paying grandfather’s debts as a 

surety, ... ... ... ... ... 117 

liable to pay grandfather’s debts, ... ... 122 

share with uncle’s grandfather’s estate, ... ... 201 

partition extends to, ... ... ... ... 227 

during lives of their fathers, ... ... ... 228 

of brothers, ... ... ... ... ... 345 

of maternal uncles, ... ... ... . . 353 

may prevent dissipation of father’s inherited property, 393 
inherit paternal grandmother’s wealth, ... 464 

pajT’ paternal grandmother’s debts, ... ... 464 

their right of succession, ... ... 352, 474 

ot brother, ... ... .*. ... 353 

Gratuity to priest officiating at adoption, ... ... 591,592 

Great-grandfather, succession of paternal, ... ... ...89, 482 

right of son of daughter of paternal, ... 482 

right of maternal, ... ... ... 483 

right of son, grandson, &c. of maternal, ... 483 

Great-great-grandfather, right of maternal, ... ... ... 483 

Great-grandmother, her right to inherit, ... ... 446, 482 

participates in oblations to great-grandfather, 480 
Great-grandson, partition stops at, ... ... 53 

when liable to pay great-grandfather’s debt, ... 122 

shares great-grandfather’s property, . , • ... 201 

partition extends to, ... ... ... 227 

benefit derived from, ... .,. 312 

of brother, too remote, ... ... ... 345 


his right of succession, ... 372, 474 

Qrihi, ... ... ... 546ii, 671 

Qiimm, Jacob, his Deutsche Mechts alierlhuemer cited, ... 27 

Quardiaus of a widow, ... ... ... .«• 322 

412 

... ... ... 744 ^ 
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Tages, 

GiSidJiotpanna, — ... ... ... ... 301 

••• ••• ,,, 61 

widows, ... ... ... ... 85 

uncleanness of disciple of deceased, ... ... ... 625 

H. 

Half-blood, deduction on partition amongst brothers of the, ... 212 

distinction between whole blood and, ... ... 319 

Half-brother, shares with paternal grandfather, 89 

sons of, • •mm • 9 • # 89 

right of, ... ... ... ... 94,95, 352' 

associated,... ... ... ... 352 

Half-sister, right of son of, ... ... ... ••• 353n 

Halhed's Code of Gentoo Laws, ... * ... ... ... 3 

Hand, loss of use of, ... ... ... 

punishment for cutting off or wounding, ... ... 151 

amputation of* ... ... ... ... ••• 155 

Hanging of highwaymen, ... ... ... •" 154 

Haradattas gloss on Gautama, ... ... ... *.• 177 

Harin£tha, ... ... ... ... .•* ••• 83 

H^rita 5, cited,... ... ... 21, 22, 32, 43, 49, 52, 84, 113 

Havihpanfianaf. ... ... ... ... ... 338n 

Havirdhdniny ... ... ... ... ... 338n 

Head, pains in, ♦ ... ••• ... •** ... 41 

of child or wife, oath by, ... ... ••• ... 41 

Heifer given for soma, ... ... ... ... ... 275n 

Heinous offences, four kinds of, ... ... .*• 12 

‘‘ Heirs,'’ defined, ... ... ... ... ... 516 

Hemfidri, 10, cited, ... ... ... .•• 67 

Herdsman, rules relating to, ... ... ... ... 144 

bound by debt contracted by wife, . ." • • • 122 

Heritage, defined, ... •*. ••• •*. 46, 183, 364 

obstructed and unobstructed, ... ... 47 

Hermit niay be summoned, ... ... •*. 17 

excluded from sharing, .-. ... ••• 108 

heir to,... ... ••• ••• ^1^ 352, 450, 485 

partition on father becoming a, ... ... 191n 

his hoard of wild rice, ..' .•• ••• 352n 

may have property, ... ... • • • • • • 452 

“ Hidden Origin,” son of. 

Highway defined, 

fine for nuisance on, 

Highwayman, hung to a tree, 

Hinapaksha, ... 

Hiuavddi, 

Hire of carriages and beasts of burden, 

3ee Wag^s. 
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... 147 

147, 151 
... 154 

17 

... ' 24 

140 
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Holograph instrument, ... 

Holywater, ordeal by, 

Homa,- •• ••» . *• ••• 

performed by BrShman with ^Adra's materials^ 
Honour, oath by, 

Hoofe, indivisibility of beasts with uncloven. 

Horses, when possession gives no title to, ... 

Kshatriyas swear by, 
debtors become, ... 
when distributable. 

See Confiscation, Sacrifice, 

House, constructed with father*s assent is indivisible, 
Householder, partition after father ceases to be a, ... 
Hunter bound by debt, contracted by wife,... 

Husband and wife, disputes and duties of, ... 

intercourse between, ... 
has not aboslute power over woman’s property, 
compensates for supersession, 
has power over wife’s earnings, ... 
his power over wife’s present not from kindred, 
stridhaTia when inherited by, 
bound to feed, clothe and lodge wife, 

See Adoption, Head, Hunter, Marriage. 


Taget, 

21 In, 870 
2g 
40n 
62, 432n 
68 
41 
77 
33 

... 33 

... 121 
... 388 

... 285 

191, 192 
... 122 
...12, 164 
... 297 

... lOO 
... 231 

240 
240 
461, 464 
... 242 



Idiot, exempt from process, 

may appear by attorney, 
excluded from inheritance, 
maintenance of, 
gift by, void, 
sale by, ... 
defined, ... 

Illness, husband may take wife’s stridhana during, ... 

Images, ordeal by taking one of two, 

Immoveable property, ordeal excluded in litigating, ... 

father’s ownership of, 
uterine brother takes, 
not to be given to women, ... 
given to women as sauddyika, 100, 373, 490, 491 
distinguished from moveables, ... 204 

Impalement of burglars, ... ... 154, 166 

horse stealers, elephant stealers and violent mur- 
derers, ••• ••• ••• 166 

Impotent excluded from inheritance, ... 107> 262, 455 

gift by, ... •** ••• .** ... 1 S5 

son begotten on wife of,... ... ... 216, 217 

described, ... ... ... 262 


107, 262, 455n 
... 107 

... 134 

... 143 

262, 455, 500 
101 
40n 

... 26 

... 43 

95 

... 99 
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Improvement of undivided property, 

Ipapurity. See Unolecmneaa. 

Incendiaries, 

Incest defined, ... 

Incontinence, a disqualification. ... 

Incurables excluded -from inheritance, 

Indra, curds and milk consecrated to, 
oblation to, 
renders offspring old, 
used for a person of great wealth. 

Infamous person incompetent to testify. 

Infidel incompetent to testify, . . 

Inheritance, seventeenth title of law, 

Colebrooke’s remarks on law of, 
ownership by, 
exclusion from, 

includes succession to relations effects,./. 
Initiation of younger brothers, ... 

of unmarried sisters, ... ..T 

of brothers completed out of common funds, 
expenses of, ... 
removes state of slavery, 
of adopted son, 

Insanity. See Madness. 

Insects, in ordure, father, &c., of girl who has menstruated 
marriage, are born. 

Instigating crimes, punishment for, 

Interest, in case of non-delivery of goods, 
on debt recovered, 

when husband consumes wife's stridJiana, ... 
on loans, 

rates o^ ... ... 

due without express stipulation, ... 
where negatived, 

in case of sailors and travellers, ... 
in case of ^fidras, 
where demanded, 

limitation of accumulation by, ••• 
not where a deposit is used, 
compound, 

five per cent., recoverable by vendor, 
on woman's property taken against her will, 
on stridhana forcibly borrowed, ... 

See Accumulation, 

Intimidation avoids a deed, ... ... 

Intoxicated persons exempt from process, 

deeds by, void, 
incompetent to testify, 
gift by, void, ... 


Paget. 

390 


... 338 

... 417 

... 582 

•.. 598 

35 
35 
12 
171 
... 42 

107, 261 
... 182 
67 
57 

... 398 

... 616 
... 582 

668 , 676, 677 
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324 

159 


39 

... 100 
111 , 112, 113 
... Ill 
... Ill 
111 
... Ill 
... 112 
... 112 
... 112 
... 113 

... 119 

.. 126 
••• 242 

... 491 

30 

IT 

... 30 

35 

134, 185 
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Vages. 

Intoxicated persons sales by, ... ... ... 143 

Intoxicating liquors drunk by women in the north, ... 16 

Inventor’s share of profits of partnership, ... ... • . - 132 

Iron, ordeal by, 40. Rescinding purchase of, ... ••• 142 

Issue, commission to raise up, 407. Necessity of, ... ... 616 

includes son’s son and grandson, ... ... ... 664 


J. 


Jdbali, •*. 

• « # 


... 5 

Jagannitha’s Ligest, 

• • • 

•Am 

... 7,172 

Jail, confinement in, 

• 4 • 

• 0 • 

... 119 

Jaimini, Mimfos^ of. 

• * * 

• A • 

607, 637 

Jaladivyam, ... 


• • • 

. . . 40n 

JdtdkaTma, ••• ... 

• • • 

• • • 

... 576 

J atakarnya, ... ... 

• • » 


5 

J est, gift in , ... ... 


• • • 

... 134. 

Jewels, ordeal in case of making false, 



25 

fine for making false, 

• • * 

• 

... 153 

Jlmtita- vdhana, 

* * # 

• • # 

173 

**. ... 



... 484 

Joint ownership pre-exists and is defined by partition. 

... 44 

Jones, Sir Wm., his translation of Manu, 


• • • 

... 6, 7 

Juggler incompetent to testify, 

* • # 

• • 0 

... 35 

Justice defined, .. . 

• • • 

0 0 • 

11 

JyesUtyamy 

• • • 

• 4m 

92 

Jyotishtoma sacrifice, 

• * # 

» • * 

275, 337n 

K. 




KacJiatatapa, ... 

• • • 

• • « 

19 

Kd9irdma, 

• t • 


... 176 

Kdkinf, 

« • » 

» • • 

... 167 

J^dl/dScdJtctj ... ... .. 

• • • 

• • • 

... 119 

ICali age, ... ••• ... 


• » 

58 

Kalika-purdna, cited. 

• •• 

•09 

...65, 666 

Kalpataru, 


m * m 

78 

KamaMkara 

• 0 • 

• • • 

... I73n 

Kanina, 


# • • 

108, 301n, 412 

Kan va, *.• ... 


• • • 

... '5 

Kap^ila, >... ... ... 

• • • 

« f • 

... 437n 

Kapila, ... ... 

• « • 


... 284n 

Karana, 

• • • 

• • • 

... 274 

Karanjirka, worship of, .. 

* • • 


... 211n 

Karita, 



... Ill 

Karmdsedha, ... 

• • • 


... 120 

Karslta, Kdrshika, 

f 

k 

... 167 

k ^ 
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K%4yana, 5, cited, 12, 13, (his), 16, 17, 19, 20, 24, 27, 32, 33 , 34 , 41, 

61,66, 72, 74, 75, 76,79,84, 85, 98, 112,114, 116, 117, 120 , 

' 121, 124,125, 126,127, 129, 130. 132, 133, 134, 135, 136, 

137, 138, 140, 142, 146, 147. 148, lol, 152, 156, 157, 

Kct'UiVi^f ••• ••• ... 167 

KhctTvatcty ••• • ••• ,,, 145 

Killing a human being, 1 2, prosecution for, ... ... ... 18 

King, his duty as a judge, ... ... ... 12, 13, 14 

faces east, ... ... .. ... 14 

decides in absence of evidence, ... ... ... 26 

kinds of orders of,.-. ... ... ... 27,29 

his gifts to be made by writing, . .. ... ... 28, 29 

possession gives no title to property of, ... ... 32 

has no right to the soil, ... ... ... 44 

takes heirless property subject to maintenance of females 


and funeral charges, ... ... ... ...85,435 

pledge destroyed by, ... ... 114, 126 

prior payment of debt due to, ... ... 121 

takes lost or stolen property after a year, ... ... 130 

except in case of grotriya, ... ... 130 

his share in treasure trove, ... ... ... ... 131 

loss by act of, falls on vendor befoi'e delivery, ... ... 143 

those who seize dues of, ... ... ... ... 153 

when boundaries defined by, ... ... ... 146 

spy against, .. ... ... ... 157 

omission or addition in writing edicts of, ... ... 165 

punishment for abusing, ... ... ... ... 166 

revealing secrets of, ... ... ... 166 

robbing treasury of, ... ... ... 166 

aiding enemies of, ... ... ... 166 

sitting on throne or carriage of, ... ... 166 

revises unjust decrees, ... ••• ... ... 167 

punishes assessors,— ... ... ... ... 167 

never dies, ... ... ••• ... 329 

should be informed of intention to adopt, ... 417 

stridhana TiiSiy escheai iOy ... ... ... 499 

apostate becomes slave of, ... ... ••• ... 522 

See Accountant Adoption* Arthagdstra. Bailment, 
Dharmagdstra, Dress. 

Kinsmen’s evidence how far inadmissible, ... ... 35 

sanction of, to adoption, ... ... ... 672 

Kissing forehead of adopted child, ... ... ... 7i 

Kite, person misapplying articles received for sacrifice becomes a, 435 
Kosha ordeal, used to discover concealed effects, ... 40n, 7S 

Krcd/ocifrt'ha f ... ••• ... 59 

Kxishifia’dvaip&yana, — ••• — ... 131 

Krishn&jini, • •m. ... 6,67 

K^rxshiti^Lnanda, ... ... ... *** ... ... 179 

Krishndrpana, ... ... ... ... S 4 ii 

08 
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Tages. 

Kvitcif ••• ••• ••• *•' SOOn, 4fl8 

JK^'itriTiXCCj ... ••• ••• -•* ••• 30ln, 418, 663 

may still be adopted, ... ... 547, 667, 671, 676 

ceremonies not required in adopting a, ... 667, 676 

initiation of, ... ... ... ... ... 668 

rights of, ... ... 677,678 

J^^'i/yct/jpo/SjCLy ... ... ••• ••• ... 12n, 

Kshatriya, king need not be a, ... ... ... ... 1.3 

associated with king as chief magistrate, ... ... 13 

swears by his horse, elephant or weapons,... ... 38 

may be married by Brdhmya rite, ... ... 46 

may be a Brdhman’s ... ... ... 59 

who may be adopted by, ... ... ... 61 

reducible to slavery, ... ... ... ... 136 

employed by Br^hmana, ... 136, 137 

who may be married by, -.. ... 291,292 

gotras of, ... ... ... ... ... 564n 

See Conquest. 

Kshatriy^, her son inherits in default of issue by Br5»hmani, 425 
escheat of stridhana of, ... ... ,499 

Ksliemaf ... ... ... ... ... .**78, 389 

Kshetraja, ... ... 57, 108, 216,264, 300n, 406n, 412, 645 

jK ..r ... ... 600 

Kuga grass, ... ... ... ... ... GO, 648n 


.. 668 
677, 678 

12n, (2) 
13 
13 
38 
46 
59 
61 

.. 136 
136, 137 
291, 292 
.. 564n 


Kulluka Bhatta cited, ... ... ... ... ... 69 

commentary on Manu by, ... • • . ... 177 

JE^unti, ••• ••• ... ... •*• ... 68 

IPCusida, ••. ... ••• ... ••• ... 110 

l^u thumi , ••. ... •#. ••• D 

L. 

Lagnaka, •«# ••• ••• ... 110 

Lakhima or Lakhmidevi, a legal authoress, ... ... • • • 1 73n 

Lame, excluded from inheritance,... ... ... 107, 263 

right of natural and adopted sons of, ... 661 

Land, rule of limitation in case of, ... ... .*• 32 

descends to son of wife whose class is equal her husband’s, 65 
recoverer’s share of ancestral, ... ... 74 

rescission of purchase of, ••• ... ... ... 142 

giveai as a pious grant, ... ' ... ... 294 

son of a twiceborn and a ^udra woman not entitled to, 295 

formalities* required to transfer, ... ... 876 

See Immoveable projperty. 

Landlord and teaant, ... ... ' 140, 148 

tenant’s right to remove bouse, ... ... ... 140 

punishment for neglecting to cultivate, ... 148 
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Larceny, the thirteenth title of law, 7.7 
Ldvanyarjitarrij 

^lieaming, 502, impartibility of wealth acquired by, 
acquisitions through. 

See Science, 

" Legal partition'" 

Legitimate son, 

Xi^ehil^^^ a, ••• •*« 

Ijejpo^h^xlCy •«« ••• ... 

Leper disqualified to inherit, 

Letter of orders, 

of respectful address, 

Likhita, 5, cited, 

JLt^htch/vt(X/y •». 

Limitation, 

Lineal inheritance, ... ... 

liinga, ... ... ... ... 

L'bni^i/y ... «•« ... 

Litters, sec Vehicles. 

Lizard, transformation into a. 

Loaf and Staff, analogy of^ 

Loan, writing of, ... 

law^ of, • • . • ... 

cannot be given, 

See Deposits. 


Tages, 

■ > * • 45 ^ 

73, 74, 267, 269, 384 
74, 386, 604 


26 

608 

500 


78, 163 
12n,(2) 
7.. 31, 32 
365 
... 109 

... 263 

... 358n 

226, 254, 404 
27 
110 
519 


JUJV/ 


Lost property, king's right to, ... ... ... ... 130 

Lot, ordeal by, .. . ... ... ... ... ... 40 

Lunatic, may appear by attorney,... ... ... ... 18 

incompetent to testify, ... ... ... 35 

gift by, ... ... ... ... 134,135 

sale by, . . ... ... ... ... 143 

excluded from inheritance, see Madness. ... - 262 

Lust, sons not bound to pay father's debt contracted through, ... 122 

not liable to perform father's promise induced by, ••• 122 

gift through, ... ... ... ... 135 

M. 

Macnaghten, Sir F. on Hindti Law cited, 7.. ..." .7 7 

Madana, 5, cited, 43, 47, 58, 85, 91, 92, 96, 97, 103, 109, 147 

referred to, ... ... ... ...99, 109 

Madanapdla, ... ... ... ... ... 178 

Modanapdrijata, ... ... ... ... 177, 178 

Madanas^atna, cited, ... ... ... ... • • 11,47 

Madanavinoda, ... ... ... ... — 179 

M&.dhava, 10, cited, 84, M^dhava ^Lch^rya, ... ... 1T7 

Madhuparka, ... .... ... 60, 267n; 637 
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TSBEX. 






Madhusudana Sarasvati, 

Madness, a heaven-directed disease, 
excludes from inheritance, 
how caused, 455, see Lunatic. 
Maghd, the asterism. 

Magic, killer by, 

Maharashtra school, 

Mahdbhdrata cited, 

JSdoJtdJ/a'yai ••• ••• 

Midie^vara, 

Mahishya, 

Maiden, succession to peculiar property of a, 
Maintenance, of Bastards, 

of concubines 

of wife where others reunited, 




I • • 


• « 4 


"Pages. 

w 

... O 

41 

107, 262,’263, 4oo 


228 
157 

5 

.. 321 
81 

.. 175 

41 In 
487 
55, 297 
...85, 319 
97 




of incurables, idiots, mad, blind and lame persons, 107 


of son of a woman by mlan of lower class, 
of persons excluded from inheritance, 
outcasts and their sons not entitled to, 
of perverse woman, ... 
of forsake n wife, 
resumption of widow’s, 
of adopted son of different class, 
of blind or lame. 


108, 264 

109, 263 

109, 263 
.. 110 
.. 165 

317 
421, 631 
061 
.. ■ 426 
.. 439 


of son of a twiceborn by a female slave, ’ 

of woman suspected of incontinence, ... 
of daughters and wives, of disqualified persons, 457, 662 
See Degradation. King. 

Maithila school, 

doctrine of, as to widows’ succession, ... 

as f,o reunion. 


• • t 


adoption according to, 

Maitr£ Varuna, 

Male offspring, production of, see Agni, ... 

Management of undivided estate,... 

by one of the brothers, 

Jdandala, '*• •*. ... 

Ctj ... ... ••• ... 

Manu cited or referred to, 5, 11, 12, 16, 38, 89, 41, 47, 48, 50, 55, 56 
58, 65, 74, 79, 82, 92, 95, 106, 107. 109, 112, 113, 114, 126, 130, 
181, 133, 135, l.^e, 139, 144, 145, 146, 1 .7. 148, .149, 150, 151, 

152, 155, 1 57, 159, 166, 181, 182, etc. 


5 

.. 308 

.. 507 

.. 667 

62 

.. 617 

194, 195 
226, 227 
44 
62 


• 9 # 


commentaries on, ... 

# • 9 

• • • 

m m • 

... 177 

{Brihad) cited, . . . 

• 9 • 

• • 9 

• 99 

... 69 

Manushyapramdnam, . . . 

• 0 * 

• • r 

• • • 

12n, (2) 

Mdrana, 


• • » 

• • • 

... 155n 

Marichi, 5, cited. 

» • 9 

« • • 


... ISO 

M^rkandeya, ... 

* mm 

9mm 

• 9 • 

... 5 

Marriage in tlie .Dakhan, 

» 9 h 
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Pages. 

Moxvisige, hy Brdhmya rite, ... ... ... -.45,46 

sisters poHion, ... . ... ... . . 57 

not of sickly brides, ... ... ... ... 59 

prohibited degrees of, ... ... ... ... 67 

of dvydmushydyai^a, ... ... ... 68, 646 

wealth received with bride on, ... ... 76, 77 

daughter succeeds to property acquired by, ... ... 103 

forms of, ... ... 105, 250, 251, 460, 461, 494 

age of, ... ... ... ••• ... 194 

union in, ... ... ... ... 246,488 

succession to woman's property affected by forms 

of,-.. ... ... ... ... 249, 250,252 


father not to receive anything for giving daughter in, 255 

of Brahmans, Vai^y as, Kshatriyas and 9^dra8, ... 291 

widow to give a share of husband's estate for ex- 
penses of daughter’s, ... ... ... ... 322 

of daughter, to take place before puberty,... ... 324 

-portion of sisters, ... ... ... 398, 899 

second, during first wife's life, ... 458, 489 

fine for retracting engagement of, ... 464 

repayment of expenses of, ... ... 464 

return of bridegroom’s presents on, ... 465 

ceremony of, . . ... ... ... ... 488 

succession to wife's property received on, ... 492 

the last of the ten sacraments, ... ... ... 576n 

of adopted son, ... ... 604, 605, 612, 668 

of one informally adopted, ... — ... 668 

not with one unequal in class, ... ... ... 664 

See Adoption, Betrothal, Bridegroora. Eunuch, 
Husband. 

Master and Servant, disputes between, a title of law, ... 12 

proof required in, ... 25 

law of, ... ... ... 139,140 

Maternal kindred, failing paternal line, property devolves on,... 346 

Matey a-purdna, ... ... ... 358n, 648 

Mdya, doctrine of, ... ... ... ••• ••• 10 

Medhatithi cited, 59. His commentary on Manu, ••• ... 177 

Mendicants, false, ... ... ... ••• 153 

Menstruous women, copulation with, ... ••• ... 15, 16 

Merchants, appointed to hear causes, ... ••• 13 

situation of court for, ... ... ... 14 

Metals, valuation of, ... ... ... ... 128 


Mi^ra cited, ... ... ... ... ••• 46 

Milch-cow, when possession gives no title to, ... ... 33 

rescission of purchase of, ... ... H2 

Milk di‘unk during the Jyotiehtoma, ... ... ... 275 

Mines, corody in, ... ... ••• 29 

Minors, exempt from process, ... ... 17 

may appear by attorney, ... ... ^ 18 
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Fages. 

Minors, possession gives no title to estate of, ... ... 32 

* incompetent to testify, ... ... ... ... 35 

gifts by, ... ... ... ... ... 134*" 

securing shares of, on partition, ... ... 227 

have no will, ... ... ... ... ... 673 

Minority, ... ... • ... ... 681 

l^is^iTu iili^ra, ... ... *•. ... ... 3 73n 

Mistake, gift through, ... . ... 134, 135, 358n 

use or sale of another’s goods by, ... ... ... 358n 

Mitdkshara, received in all schools but the Gauriya,... 5, 6, 173 

its authority in Western India,. . . ... ... 7 

cited, ... ... ... ... 39, 52, 157 

passage omitted in Colebrooke’s translation of, ... 53n 

doctrine of, as to persons capable of reunion, ... 91 

commentaries on, ... ... . . ... 177 

is a commentary on Yijnavalkya, ... ... 177 

... .•« ... ... ... ... 616 

Mithyottam, ... ... ... ... ... ... 20 

Mitra Mi^ra, ... ... ... ... ... ... 173n 

barren cow offered to, ... ... ... ... 382 

Modern Sanskrit law books, ... ... ... ... 5 

Moon, celebration of graddha on days of new, ... 67 

sacrifices at full and new, . . ... ... ... 339n 

oblations at full, ... ... ... ... ... 359n 

and sun, in formula of limitation, ... ... ... 27 

Mother, partition of father’s wealth during life of, ... ... 48 

partition during father’s life of wealth of, ... ... 48 

her share on equal partition between father and sons, 

51, or among sons after father’s death, ... ... 52 

may give a datofcct, ... ^ ... ... ... 58 

debts contracted by, ... ... ... 72, 124 

her right to succeed, ... ... 87, 331, 352, 478 

foundation of,... *... ... 331 

not bound to paj^ son’s debts, ... ... ... 124 

partition after she ceases to bear children, ... 191, 225, 507 
succession to wealth of, ... ... ... ... 198 

partition among whole brothers during life of, ... 224 

shares equally with brothers of whole blood, ... 231 

does not include step-mother, ... ... ... 231 

inherits next after father, 331 : but see ... 442,443 

sons discharge debts of, ... ..J ... 383 

devolution of of, ... *•* 383,384 

participates in oblation to father, ... ... 480 

succeeds to maiden daughter’s stridhana, ... ... 487 

her share under partition made in her lifetime, ... 613 

Moveables, though inherited, may be unequally divided, ... 204 

father’s power over, ... ... ... ... 375 

Murder, notorious, 156, secret, 156, by a mob, ... ... 156 



INDEX. 711 

IPages, 

Murder, aiding and abetting, 156, 157 

See Impalement • 

- 410n, 565 

Musicians, their instruments exempt from confiscation, ... 167 

conductor to have a share and a half, ... ... 132 

singers to have equal shares, ... ... ,,, 132 

irresumability of gifts to, ... ,,, 184} 


N. 


Nachiketu, ... ... 5 

Naigama, ... ... ... 141 

Nairaya,Niraya, ... ... ... ... ... 311n 

Nfimakarana, ... ... ... ... .-. ... 576 

Nanda-pandita, his commentary on Vishnu, ... ... 177 

J[!*^^rada ... .. 5 29 

cited, i'6, 19, 20, 21, 23, 24, 31, 82, 33, 34, 37, 39, 47, 48,’ 49, 
51, 69, 72, 75, 76, 79, 80, 82, 85, 90, 96, 100, 103, 107, 113, 114, 
120, 121, 124, 125, 127, 129, 130, 182, 133, 134, 136, 137, 
138, 139, 140, 141, 142, 143, 144, 150, 153, 154, 157, 160, 

162, 163, 167, 181, 182, etc. 
.. ... ... ... ... 31S 


Nayalca, ... ... ... ... ... 84 

iVayft'yi'ye/ca referred to,... ... ... ... ... 42 

Nephew, his right to succeed, ... ... ... 88, 343, 479 

does not inherit jointly with brothers, ... 334, 445 

brother of half blood inherits before, ... ... 335 

of half blood excluded by nephew of whole blood, . . . 344 

adopted in preference to a stranger, 352, 424, 552 ,562 

does not share with uncle, 445 

’ takes share which hadr vested in his father, ... 445 

••• • 1 3X 

Niglmntu ... ... ... . ...46,103 

Night, deeds obtained at, ... ... ... SO 

Nifcshepa, ... ... ... . 125 

284n 

Nilakamtha, ... 7, 8 

Nirdhana, ... 100 

Nirindriya, ... 107 

Nirvesa, Nirvishta, 371 

Nishdda, ... ... 296, 41 In 

Nishkrcmana, ... ... 576 

’ 15 


Niti-Tmy'Akha,^.. ... ... ... 8 

North, witnesses turn to the, ... ... 87 

See Assessors. 

North Bah^r school, ... ... ... 5 

NosO; punishment for cutting off or wounding, 161 

amputation of, ... 155 
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Fapes. 

Nuisances, law of, ... ... ... ... ... 147 

Numbers : 

2. adopter gives Brahman two cloths and two earrings,... 6(7' ^ 

/^c;o cows received in rite,... ... ... 77 

two sheep of gi'ound rice offered in Chaturmdsya sa- 
crifice, ... ... ... • ... ... 487n 

3. periods of partition, ... ... ... 47 

three kinds of debts considered on partition, ... 72 

adopter feasts Brahmans, ... ... ... 71 

in emancipating a slave he is thrice called ‘ free,’ ... 138 

three consecrated fires maintained by BrAhmans, . . . 437 

4. /our great classes, ... ... ... ... 40 

four unblamed forms of marriage, ... ... 105 

5. jive prayers in adoption-ceremony, ... ... 61 

jive great sacrifices, 81, 83, sacraments, ... 467 

6. six of si Hdhanay ... ... ... 98 

7. seven, fijVCy or three Brahmans preside, ... ... 13 

accident happening to witness seven days after giving 

evidence, ... ... .. ... ... 39 

smu prohibited degrees of marriage, ... 67 

sc'ym degrees of sapindas, ... ... ... 448 

^ 8. eightfold penalty for refusing evidence ... ... 39 

Brdhman of years to be initiated. ... 60 

oblation of rice roasted on eight potsherds,... ... * 4l7n 

9. oiine heaven-directed diseases, ... ... ... 41 

nine kinds of ordeal, ... ... ... 40 

10. contradiction of oath by ten gods, ... ... 41 

fodder for ten kine given as penance by ^^dra, ... 40 

11. oblation of rice roasted on eleven potsherds, ... 41 7n 

12. kinds of sons, ... ... ... ... 58 

twelve monthly funeral reports in honour of widow,... 671 

14. (= 2x7) calamity happening \^thin fourteen days 

after ordeal by oath, ... ... 40 

fourteen of samanoddkaSy ... ... 448 

46. forty-six days for payment of fine for refusing evidence, 39 

64. bunch of siir^ 2 /-/our stems of ku 9 a grass, ... ... 60 

300. Vai 95 ^a gives three hundred pieces to priest officiating 

in an adoption, ... ... ... ... 62 

2000. value of stridhana given to woman not to exceed two 

thousand parf^as, ... ... ... ... 99 

Nurse, tine for enslaving a, ... ... ... ... 137 

• • • 

0 . 

Oath, proof by,..- ... ... ... ... ...12n(2) 

taken by Brihmana, Eshatriya, Vai 5 ya, and Q6dra, ... 38 

See Child. Cows. 

Objections to receipt of evidence, ... ... ... ... 36 

Oblations by descendants, ... ... 312, 313 
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Oblations at full moon, 

given son to adoptive and natural parents. 
See \ ' 

Obsequies, performance of, 

of him who has given away his son, 
performed by adopted son, 

See Funeral. 

Occupation, property acquired by,.,. 

Oil, ordeal by, ... 

Old man incompetent to testify. 


Onus probcmdiy . ... 1 

Ordeal, proof by, 

w^en resorted to, ... , J 

excluded in litigating immoveables, 

nine kinds of, 

discovery by, ... 

in default of evidence of partition. ... 

partner cleared by. 

Adultery. Coining. False jewels. Holywater. 
, Immoveable^ 

Ornaments, of king as chief magistrate, 
impartible ... 

of wives do not go to husband’s heirs, ... 
of betrothed damsel, right to, ... 

of wife, ••• ... ••• 

See Wife. 

Orphan, son made should be. 

Outcast, incompetent to testify, ... 

excluded from inheritance, ... 107 

not entitled to maintenance, { 

son of, is also an outcast, ... 

wife of, may give son in adoption, 

Oxen, pair of, emancipate person maintained in famine, 


Pages. 

359n 

42Sh 

... 65, 66 

...62, 651 


371 

40 

35 

12n (2), 21 
...13n(2) 
§§ h 4, 25 
26 
40 
73 
82 
132 


77 

... 101 
... 465 

... 466 

670 

35 

107, 262, 455 
... 263 

... 601 
... 666 
137 


Pdda, division of a suit, ... ...' ... T..12n, (2) 

P(Xfd7yicc P^vdyiO/y ... ••. ■.• ■•.. ... 5 

Pai 5 dcha marriage, ... ... ... 250, 265 

succession to wealth of woman married by,... 106 

Par^hfnasi, ... ... ... ... ... ... 6, 646 

PdJlchct^H/^cCf ••• ... ... ... ... 141 


tree. 


167 

338 
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Parfi^ara, 5, cited, 
r commentary on, 

P^raskara, 


. Pages. 

63, 297, 30Qn, 41 In 

177 

If 


Parents, their right of succession,.,. 

• • « 

« • • 

... 441 

their succession to wealth of separated sonless son, ... 83 

,when atridhana inherited by. 

• • • 

• • • 

461 

See Father, Mother. 




Parihdra, 

• •• 

* • * 

... 145 

JPari^chtcLf ... ••• 

• • • 

• • • 

81 

Pdrinayya, Pdrinayana, 

• • • 


... 247 

Parisanmya, ... 

• • • 

• •• 

... 568 

Parivedana, offence of, ... 

• • • 

• • * 

613, 614, 653 

JP ar%^iyhttaf ... *•. •». 

• • « 

• • • 

... 614 

Parivitri, 

• • . 

• • • 

... 613fi 

Parrots, punishment for killing, ... 

• • • 

• 

• • • 

. . 166 

Partition, instrument of,-.. 


• • 0 

27 

defined, 

• • • 

• • • 

184, 365 

literal meaning of, 

• • • 

• • • 

185 

ownership by, ... 

• • • 

• • • 

42, 186, 365 

— in case of sons, 

# • • 

• • 9 

... 42,43 

of heritage, ... 

• • » 

• • • 

47 

without existence of property. 

• • • 

« • • 

47 

periods of, 

* • • 

47, 48, J94, 196, 378 

against father's consent. 



48 

after father’s death, 

• • • 


52, 381, 513 

extends to fourth in descent, 

• # • 

ft • • 

... 54 

seventh in case of residence 

abroad. 

54 

, according to the mothers, 

• • • 

• • • 

54 

among sons of different classes, 

• • » 

ft • • 

54 

right of son born after father’s 


• • • 

56 

three kinds of debts considered 

on, 

• • • 

72 

of effects concealed and discovered. 

73, 355, 356, 404, 5 7 


of common property fraudulently withheld, 
evidence of, ... 

ordeal in default of, 

of single article, 
not a cause of property, ... 
does not ascertain a pre-existent right, 

- extinguish a former right. 


• • • 


• •• 


79 

80, 82, 466 
82 

.. 185 

186, 365 
186 


... ... 186 

after degradation or retirement, ... ... ... 191 

demandable by any one of the coheirs, ... ... 193 

of ancestral estate when parents dead or mother past 

child bearing, ... ... ... 199, 200 

by choice of the father,... ... ... ... 208 

among brothers of the half blood, ... ... 212 

two modes of, ... ... ... ... ... 222 

unailthorized, ... ... ... ... ... 222 

at desire of sons, ... ... ... ... 223 

among whole brothers,... ... ... ... 224 
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Partition, among cousins, 

between uncle and nephew, 
with or without specific deductions 
equality of division not absolutely 
510, but see, 

relinquishment of share under, ... 


• t • 


Tagei^ 

229 

229 


• •• 229 1 230 

requisite to, 230, 

885 


.. 230 


property exempt from, . . 284, 873,^384, 387, 503, 504 

between legitimate son and appointed daughter, ... 299 

ascertainment of contested, ... ... ... 360 


after reunion, ... 


354 


of property ill-distributed, ... ... 356, 357 

equable or unequal, ... ... ... ... 377 

among sons by women of different tribes,... ... 401 

property liable to, ... ... ... 601 

between legitimate and adopted sons, ... ... 516 

expenditure by one brother taken into account on, 516, 517 
allotment to parcener returning after, ... ... 518 

between sons of same mother by different fathers, ... 518 

See Absentee. Adoptio7i. 

Partner incompetent to testify, see Agent..*. ... ••• 35 

Partnership concerns, the fourth title of law, ... ... 12 

law of, ... ... ... 132, 133 


partition of wealth acquired by trading,... ... 502 

See Inventor. 


Partridges, killed on sacrificing a horse, ... ... ... 637 

Pdrva'iia frdddha, ... ... ... 66,67,587,647,648 

Pirvati, ... ... ... ... ... 10 

Pasture how used by coheirs, ... ... ... ... 78, 79 

set apart, ... ••• ••• ... ... 144 

Patniy ... ... ... ... ... 317,428 

accomplishes religious ceremonies, ... ... ... 428 

Paunarbhavay... ... ... ... ... 300n, 414 


Pawnee, duty of, ... ... •.. ... ... 113 

Peace, deed of, ... ... ... ... ... 27 

Pearls, ordeal in case of making false, ... ... ... 25 

father’s ownership of, ... ••• 48 

rescinding purchase of, ... ••• ••• 142 

ancestral, ... ... ... - ••• 511 

Penance for attempting to give inalienable property,... ... 133 

Penis, punishment for cutting off or wounding, ... ... 151 

amputation of, ••• ... 159 

Pensions, vendibility of, ... — ••• ••• 202,205 

Per when nephews take, ... *.* ••• ••• 445 

Perfumes, ... ... ... ... •**. ••• , 77 

Peijury, subornation of, ... — •• • • ... 37 

when lawful, ... ... ••• ..• 40 

Perquisite, succession to, — ••• ... 100 

,,, ... . ... > 40n 
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Taget, 

• •9 • •• 

• • a 

... 600 

Siddhi, referred to, ... ... 

• • « 

51 

^ -m 

Fious acts impartible, 

• •• 

7Y 

conservatory or sacrificial, 


78 

grants, ... •». ••• ••• 

• • • 

294, 376 

Fit£maha 5, cited, 

• 

• •• 

... 18,26 


• • • 

... 331 

Fitri, ... »*• 

• • • 

... 608n 

Flaint, *•« ••• ... ••• 


...ISn (2) 

how drawn, 

• •• 

... 18, 19 

when inadmissible, 

• • • 

19 

containing several counts. 

I^lcadin^s, ••• 

• • • 

...12n(2) 

Fledge, writing of, 

• « • 

2T 

possession gives no title to, 


32 

exemplified. 


... 110 

kinds of. 

• • • 

... 113 

forms of, 

••• 

... 113 

effect of pawnee’s loss or destruction of. 

• • • 

... 114 

of same thing to two creditors, 

• • » 

114, 115 

lost when principal doubled. 


... 115 

Floughmen, second rank of servants, 

• • • 

... 136 

wages of, ••• 


... 139 

Ploughshare, ordeal by, ... 

• # • 

... 40n 

Poet, irresumability of gift to, 


... 184 

Poison, ordeal by, 

• • • 

... 40n 

Poisoner is an atdtdyina, 

• • • 

... 157 

^Polyandry, ••• ... 

• • » 

... 558 

Polygamy, how far permissible. 

• •• 

292 

See Stridhana, 

Pond, fine for defiling a, ... 

• • • 

148 

Porter, lowest rank of servants. 

• • m 

... 186 

Possession, proof by, when required. 

• • % 

25 

when evidence, 

• • 9 

31 

fivefold. 

• • • 

31 

priority of, in case of pledges, ... 


... 114 

Posthumous son, his right after partition, ... 

»<« 

56 

takes before reunited uncle, 

• • • 

... 94 

rights of. 

* • • 

393, 395 

takes share of dead reunited parcener, 

... 452 

nephew, his right to a share, 


... 396 

Potsherds, rice roasted on, 

• • • 

... 417ii 

P^achetas, 

• # • 

6 

Frichyas, 

• •• 

... 211n 

Prd4vivdlca, 12n, (2) defined. 


IS 

». ... ••• .*• 

• •• 

5,6,102 

Prajdpali, 6, cited, w.. • ... 

27, 30, 84, 95, 125 

Prajapatya marriage. 


250, 251 

succession to property of woman mamed by, 106 
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Prakdga^ 

Pramdnat 

Frannyaya, 

Fratibhuy 


Pratiatotri, 

Pratitdkshardy ... 

Pratishthd-mayukha, 

Pratyayapratibhu, 

Pratyavaakandana, ... ••• 

PrCLvarddkydya cited, 

Pravdaedha, 

Prayagchitta’-maydkha, 8, — viveka, 

Prayatnataa, ... 

Pray ogapdrijata cited, 

Preceptor succeeds in default of cognates, ... S 
punishment for striking 
veneration due to, 

See Adultery, 

Pregnancy, time of partition affected by ... 
Prescription, .« 

Presents, impartible, 73, 384, but see 
resumed by lovers, 
by maternal kindred, 
by widow to husband’s kindred, ... 

— her own kin, 
by parents, 

professed student not to accept, ... 
return of bridegroom’s, ... 
on occasion of second marriage, ... 
Presumption, of partition. 

See Evidence, 

Priest, fees of, 

See Adoption. 

Primogeniture, 193, 515, forfeit of honours of, 

not a positive rule, 
women have no right of, 
not on second partition, 

Priority of creditors, 

Prisoner may pferform evacuations, 

PHtidoitta, ... 

PritwdM, 

Process, persons exempt from, 

Production of article in dispute, ... ••• 

Profligate persons, deeds by, .*• 

Promise of — ♦ ••• 

when sons not liable to perform father’s, 
inalienability of subject of. 


68 , 


90, 346, 


... 

12n, (2) 84 
20 

... 116 
1H9 
65 

... 337n 
... 177 

8 

116 

20 

646, 648, 661 
... 120 
... 358n 

...61, 546 
537, 646 
349, 449, 484 
... 166 
... 332 

...57, 396 
... 31, 32 
. ... 279 

... 106 
... 107 

322, 475 
... 476 

396, 397 
... 451 

... 466 

... 466 

... 361 

280 

79 

... 194 

210, 420 
354, 355, 507 
... 121 
... 119 

as 

17 

... 37 

80 
99 

... 122 
133, 619 



718 


INDEX. 


• •« 




Promise, to a Brdhman, performance of, 
f binding on heir, 

Proof, human and divine, 
nature of, 

Property, five modes of generating, 
wh^t, inalienable, 
acquired by survival, ... 
by gift, 
by receipt, 

• not acquired by mere relinquishment, 

birth, ... 

theory of, 
vested by birth, 

of owner in water made common. 
Prostitutes, women in the East are, 
may be summoned, 
are open thieves, 
exemption of ornaments of. 

Proverb cited, ... 

Public offender incompetent.to testify, 
Pudendum muliebre, branding with mark of, 

... »•. 

Pulastya, 

Punishment, meaning of, 

object of, ... 

Punsavana, ... 

Pupil, when competent to give evidence, ... 
his right to succeed, 
fee for instructing, 

Purdnas read to the king. 

Purchase, writing of, 

ownership by, 
rescission of, ... 

Purification, deed of, 

of disciple, . . . 

Puroddsa, 

Purohita, 

Put, son rescues from, 

in case of a 

V'tW 

JL WV/Vy^mm ••• 

Putra, 


• •• 


9 99 


• • • 


• •• 


99 9 


• •• 

• • • 

• • • 

• ft 


• •• 


includes grandson and great-grandson, 
Putravdn, 

jPu/tirdlcd, ... ... ... ••• 

-putra, 

0 

2/ A ••• 


Quack doctor, ... 
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... 133 
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... 188 
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... 189 

• • • 
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366, 373 

999 

... 374 
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... 647 
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15 
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... 153 

• • • 

... 167 
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... 236n 

• • • 

35 

» • • 

... 160 

• • • 

...14,141 
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193, 215, 311 
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... 608ii 
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Ra^hunandana, ... ... ... 

JEiidij“"dJb€b7'lfYtO/) ... ••• ••• ,,, 

Bfijg, notice of adoption given to... ... ... 

... ... ... ... ... 

JRtdgcL'“d/ii*oh/CX/y .»• ... ••• ••• ... 

Rdjd-mdrga, ... 

lidkshasa moxiid^Qy ... ... ... 21 

succession to property of women married by, 

JR*^maknslina) ••• ... ... ... 

R^ma-ndtha-vidyi-vachespati, 

Rape, punishment for, 159, restraints on ravished woman, 

See Adultery, 

HcithojkcLrct^ ... •«» ... ... 

Ratndkara received in Mithila, 

in JBenares, ... ... ... ... 

Reading, prize for, 

Iteceipt, ... •*. *•• ... ... 

Red dowers and red clothes worn by persons pointing out 
boundaries, ... .«• ... ... ».. 

Redemption, loss of pledge on lapse of term for, 

mode of effecting, 

Religious duties of unseparated brethren, ... 

husband may take for, ... 

of separated brethren. 

Religious order, partition on a brother entering. 

See Apostacy. 

Religious purpose, promise for, 

impartibility of wealth conveyed for, 

Res plea of, ... ... ... ... ...! 

Rescission of sale or purchase, ... ... ’ 

Resignation of share on partition, ... ... ... ' ... 

Reunion, effect of on son born before partition, 

defined, ... ... ... ... 91, 3 

doctrine of as to, ... ' 

persons with whom it may take place, ... 91, 3 

equality of shares on partition subsequent to, 

order of succession to one dying after, 

unreunited son preferred to reunited uncle... 

concealed wealth taken by parceners after,... 

reunited son preferred to unreunited, 

son of reunited father, ... 

rights of parents, &c., after reunion, 

brothers not reunited share with reunited uncles, ... 

reunited wife, ... . - ... ... 

self-acquisitions divisible after, ... 

succession how affected by, ... ... 3 

Revelation, special, **« •«« 


174. 179 
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667. 675 
.. 179 

.. 108 
.. 147 

250, 256 
... 106 
6 

... 176 

.. 159 

... 274 

... 6 
... 173 

.. 282 
.. 121 


... 146 

... 116 
... 115 

80 

... 101 
... 467 

97 

... 146 

79 

...20, 167 
...12, 142 
' ... 51 

56 

91, 355, 507 

91 

91, 355, 452 

92 

. .. 93 

... 94 

95 

... 96 
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96 

I, ... 96 

... 96 

... 270 

342, 343 

... 533 
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Pages. 

Revenues of conquered, conqueror has no property 

in. 

... 44 

Rhinoceros, flesh of. 

• • • 

... 228 

Rice, ordeal by chewing dry. 

• • • 

... 40h 

hermit's hoai*d of wild. 

• • # 

... 352ii 

Minddanam, 

• ••* 

... 110 

Ring, giVen by adopter to priest, ... 

• • p 

60 

on betrothal, 

p • p 

... 465 

Rishyacringa, ... 

Road, dispute as to making. 

0*9 

t«# 

6 

25 

indivisible. 

P • * 

... 285 

Robber incompetent to testify, 

• • • 

35 

Robbery, a title of law, .. . 

P • • 

12 

prosecution for, 

• P • 

18 

loss of deposit by, 


... 126 

defined. 


... 153 

Royal Edicts, ... 

P •• 

28 

s. 



ScLbJhctsci/dtthf ••• ••• 

P P# 

...2n, (2) 

Sacrifice impartible. 

P P P 

77 

place of, impartible. 

P P • 

... 285 

defined. 

P P • 

... 432n 

wealth appropriated to,... 

* P P 

... 435 

necessity of performing, ... 

P P P 

... 615 

for male issue, ... 

P P • 

644 

of a horse, 

P • P 

... 637 

See Atirdtra, Beans, Jyotishtoma. Kite, 


Sadyasiddhipdda, 

• P P 

12n, (2) 

Sagotra, adoption of. 

P P • 

... 549 

Sahas, sdhasamy 

• P • 

... 156 

Sailors pay 20 per cent, interest, ... 

P « P 

... Ill 

Salca era, **• 

P • P 

... 179 

SdJcshiy •#. ... 

P P P 

12n, (2), 33 

Scdcfodya, ... ... ... ... 

P P P 

...87, 34T 

ascending and descending, 


... 483 

Sale, without ownership, the third title of law. 

• P • 

12 

of son by his parents, 

• P P 

58 

rescission of. 

P • • 

... 143 

of property to support fahiily. 

P P P 

... 205 

of pensions. 

P P P 

202, 205 

See Vendor. 



Samdhvaya, ... ... ... , ... 

r 

• p p 

12 

Samanodaka, 484, extent of relationship, ... 

p p • 

313, 347, 349 

succession of, 

p i p 

... 353 

Samavarttana, ... 

p p • 

... 576 

Samaya-mayiHIcha, 

0 90 

... 8 

Somhat era, ... ... .... 

*9 9 0 

... 179 

Sambhaya-samutth d n am , 

9 mm 

... 132 
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Samvarta, 5, cited, 


Sandal-wood, • 

• •• • » • 

... ... 64i8o. 

Sandigdha, 

• • # • • « 

119 

Sankhyfiyana, ... 

• • « • • • 

645, 648 

Samaranam, ... 

« • • • « • 

\4i'7 

• • # • • • X ^ ff 

Sannydsi 451, relapse of... 

• • • • • • 

187 

8antat% 


548,615 

Santatitvay *... 

• « « »«• 

••• 548 

• • • t • « 

• • 4 • • • 

... *•* 61 

relationship of adopted to adopter, 

... . • . 70 

extent of relationship, 


... ... 313 

adoption of. 

• « * • • • 

... 548 

Sapiniana, 

• • • « ^ a 

... 672 

Sapindaship extends to and ceases with the seventh degree, 448, 605 

Sapin4iJcarana, ... 

• •• * 

66, 67, 608n, 647, 671 

Sc^ratibandJia, 

• •• 

• ft* ••• 

••• 


40 

Satyashidha, ... 

% • • • * • 

... ... 646 

Satyavrata, 

• •• • •• 

6 

Satyottara, 

• • • « « • 

20 

Sauddyika, 

• • # • • • 

...76,100,267,459 

impartible, ... 

• • 4» • • * 

73 

woman may give or 

sell, 

... lOO 

immoveables given by husband, .. 

... 100 

two reasons for. 

... ... 

... ... 459]x 

Savarasvdmi, ... 


... ... ^ 646 

Savriddhim, 

• . * ... 

^ 491 

Sdvitri, incantation, 

• • • • . • 

676,604 

Schools of Hindh law, ... 

... ... 

5 

Science, wealth acquired by, in case of reunited 

brothers, ... 92 

ten sorts of gains by. 

... 280, 281, 385, 386, 387, 503, 504 

gains of, impartible, 

» • • • • • 

... 267, 268, 269 

except when use 

made of joint 

funds. 

... 269, 502, 503 

Scrotum, amputation of, ... 

• • • • # • 

..• *•# 159 

Sea, Brfihman passing the. 

« • • • • • 

108 

Seal, impression of king's, 

• • # • • • 

. • * • • « 3^1 

Secretary appointed by king, 

» * • • • • 

• • « » • • 13 

duty of, 14, writes grants and orders, 

... » f . 29 

faces tho south, 

• •• 

*•. 14 

Security for safety of person threatened, 

... iso 

Seed, oath by, ... 

• • • • • • 

... • •• 4 IL 

rescinding purchase of, 

• • • # • • 

... * • * 1 42 

Self-acquired property, ... 

• •s' 

... 48, 49, 272, 233 

S' _ « 
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fagti. 

Sfilf-acquired •property, gained use of family funds, ••• 271 

indivisible, ... ... 266, 285, 286 

151 
58 
515 
97 

235,' 236, 239 
... 235 


• • • 


• • • 


• • • 




Self-defence, 

S^-given son,..* 

Seniority defined, 

Se^jarate property of wife exempt from partition, 

defined, ••• *•* 

“ gift subsequent,*’ 
husband’s donation, 237, when immoveable, 
may be used by husband in distress, 
given to husband for wife’s benefit, 
succession of woman’s childi*en to, 
of childless woman, succession to, 
gifts of kindred,” devolution of, ... 
Separate acquisitions. See adf-acqaired 'property. 

Servant, when a competent witness, 
damage or loss by, • ... 
three lunks of, ... 

Sexual intercourse, punishment for fraudulent, 

Shares on partition, 

Shaving head of a Brahman, 

of a fornicatress. 

Sheep impartible, 

single, belongs to first born, 
punishment for killing, 
pair of, to eldest brother, ... 
of ground rice, 

Shodasin, 

Sick person may be summoned, ... 

may appear by attorney, 

SilSra, royal house of, ... 

Silk, record on prepared, 

Simantonnayana, 

Siromani, ••• ••• 

Sister, marriage portion, - . . 

obligation of marrying, 
share of under pamtion by brothers, 
succession, 

son of, ... • 

son of fathers, »•« ••• . 

mother’s ••• 

, inadoptible, 

, inherits before uncle. 

Slander) the twelfth title of law, ... 

Slaves, incompetent to testify, 
bom in family, 
partition of female, 
incapable of holding property, 
offspring of female, taken as interest, 






... 


241 

289 

240 

248 

251 

257 


85 

139, 140 
. 136 

. 160 
. 49. 50 
157 

. 168 
77 
77 

. 166 
. 209 

. 437n 
. 839 

17 

18 
177 

29 
297 
... 179 

57, 398, 899 
... 197 

... 514 

... 89, 97 
... 353 

89, 353, 558 
... S9 

590 
845 

... ...12, 149 

* • < ... 35 

» • • . • • 46 

... 77, 78, 185, 889 
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*•* ... 113 






.*• 


# • • 



INDEX* 


723 


Slaves, when debtors become, 

debts incurred for domestic uses 
purchase from, ... 
gifts by,-.. 

rescinding purchase of, 
not divisible unequally, ... 
£fteen kinds of, ... 
emancipation of,... 
two kinds of female, 
produced ifrom slave-parents, 
son begotten by ^tidra on. 

See Nurse, 

Slavery, writing of, ... • ... 

limited to three classes, ... 
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Witnesses to disputed ... 
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not to give or accept sons except with husband’s as- 
sent, ... ... ... ... ...I 

governed by same law as Qfidras,... ... 
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debts payable by, ... ... li 
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